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ABSTRACT
Statutory will legislation has been a feature of the Australian legislative landscape
since 1992 when provisions authorising a court to approve a will for a person who
lacks testamentary capacity were first enacted in Tasmania.

Since then, each

Australian state and territory has introduced a version of the legislation. However,
few applications have been made, despite it being promoted as important legislation
that enhances the rights of persons with disabilities.
An examination of statutory will literature and the legislative and court based
procedures in each state and territory highlights the different approaches taken to
manage these applications. In applying the legislation using the prescribed procedure,
decision makers have articulated better ways to manage applications, identifying a
need for change that has not been forthcoming.
More recently, in 2012 and 2013 underuse of the legislation has attracted the attention
of the Victorian Law Reform Commission who initiated an investigation into possible
reasons for underuse of the legislation in that jurisdiction.
Despite these initiatives, no uniform approach to examine the causes for underuse of
the legislation in Australia has been considered. This thesis suggests that underuse of
the legislation can be understood using an access to justice analysis. The analysis
provides a sound basis for recommending change that will increase knowledge of the
legislation and provide a fairer, more efficient and more effective system and
encourage more applications to be initiated.
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I CHAPTER ONE: INTRODUCTION

A Introduction
The ability to make a will, to dispose of one’s ‘bounty’ accumulated during a lifetime,
is enjoyed by adult citizens across the world. It is exercised by many adults but not by
all. In Australia, a valid will is predicated on the will maker possessing the capacity to
make a will. If this threshold is met, a will can be made with testamentary freedom:
freedom to dispose of assets as one chooses, with or without legal advice.
But what of the person who lacks will-making capacity? What of the person who
possesses ‘bounty’ to be disposed of but who does not meet the threshold capacity
criteria?

Until the introduction of statutory will legislation, such estates were

distributed according to statutory schemes of administration or earlier, possibly
outdated, wills.

Statutory will legislation changed this, providing a mechanism for a

court1 to authorise the making of a will on behalf of a person who lacks will-making
capacity.2
The legislation was originally promoted as an innovative legislative scheme designed
to enhance the rights of persons with disabilities.3

To date, it has provided the

mechanism for the court to authorise a will to be made in circumstances where
distributions according to statutory schemes or an earlier will are inappropriate. It has
advanced the autonomy of the person lacking will-making capacity.

In some

circumstances, it provides a mechanism for the management of the affairs of the
person lacking will-making capacity in the context of their wishes. In these instances,
it has the potential to be beneficial to the persons seeking to have a will made.
Despite enacted legislation in each Australian state and territory, it is evident that the
legislation is underused.4 It is submitted that underuse can be understood by reference
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
1

In Tasmania, this authority is also conferred on the Guardianship and Administration Board: see
Chapter Four.
2
John Hockley, ‘Statutory wills in Australia: Wills for Persons Lacking Testamentary Capacity’ (2006)
80 Australian Law Journal 68.
3
New South Wales Law Reform Commission, Uniform Succession Laws: The Law of Wills, Report No
85 (1998) [2.4].
4
Victorian Law Reform Commission, Succession Laws: Wills, Consultation Paper No 11 (2012), 4;
Victorian Law Reform Commission, Succession Laws, Report (2013), 28."
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to barriers to access to justice. Removing or reducing those barriers will increase use
of the legislation.
B Thesis Statement
This dissertation examines whether a lack of knowledge of the rights and benefits
conferred by the legislation and/or the procedures prescribed in legislation and
developed by the court act as barriers to accessing statutory will legislation.

If so,

these barriers are causing or contributing to its underuse.
A lack of knowledge of and access to statutory will information has been identified as
a possible barrier to use by the Victorian Law Reform Commission.5 I submit the
knowledge issue, however, accounts for only a small part of the identified concerns.
This is because addressing a lack of awareness is a modest goal.

Further,

implementing a solution to fix that lack is a modest and achievable goal.
The more significant cause of underuse of the legislation is the procedures themselves.
In each Australian state and territory the Supreme Court is the forum in which
applications are commenced.6 This is consistent with the model legislation proposed
by the Queensland Law Reform Commission as part of the uniform succession laws
project in December 1997. The model legislation was based on United Kingdom
legislation introduced in 1969 and subsequently amended.
This choice of court did not receive unanimous support. At the consultation stage in
1994, submissions to the Law Reform Committee of Victoria urged the consideration
of a tribunal as the appropriate forum because the process was said to be cheaper and
more informal.7 Tasmania initially chose a Board as the sole forum for this purpose.
Judicial commentary has attracted attention to the problems of cost, delay and
inefficiency in managing applications. For example, as to cost, Gillard J in Monger v
Taylor (‘Monger’) said ‘...costs should be kept to a minimum and the court and the
parties should ensure the procedure adopted gives effect to that objective...’8 As to
delay, Palmer J in Re Fenwick; Application of J R Fenwick & Re Charles (‘Fenwick’)
said ‘...there are likely to be many such [statutory will] applications in the future and it
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
5

Ibid 4.
This is the case with the exception of Tasmania where applications can also be made to the
Guardianship and Administration Board on meeting certain legislative criteria.
7
Law Reform Committee of Victoria, Reforming the Law of Wills, Final Report (1994).
8
Monger v Taylor [2000] VSC 304 (2 August 2000) [24].
6
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is desirable that they should be dealt with by the court as expeditiously as possible.’9
As to inefficiency, the two stage process operating in all states and territories except
Western Australia has been criticised by Debelle J as unnecessary.10 Although these
comments have raised awareness of the need for procedural change, change has not
occurred. I submit it is needed.
More recently, in 2012 the Victorian Law Reform Commission identified that the
‘…scheme was not being used by those that it is intended to assist’,11 identifying costs
and processes as possible causes. In a 2013 report on succession laws12 the Victorian
Law Reform Commission outlined its views in relation to accessibility, recommending
a repeal of the two stage process and concluding that a change from the court
jurisdiction was not necessary.
From this we see that problems relating to the use of statutory will legislation have
been identified. There is, however, no consistent lens through which these problems
are examined. The thesis of this dissertation is underuse of the legislation can be
understood and addressed using an access to justice analysis. Based on that analysis it
is argued that changes to law and procedure are justified, including whether the court
is the best forum to hear applications.
This thesis and proposals will be explored and addressed in the chapters of this thesis.
First, however, the background to statutory will legislation in Australia will be
outlined.
C Background to Statutory Will Legislation in Australia
Historically, a person has been unable to make a valid will during any period of
incapacity.13 For a person who never had capacity to make a will, this meant that they
never had an opportunity to legally determine who could share in their bounty on their
death. For a person who made a will during a period of testamentary capacity but later
lacked testamentary capacity this meant that if the provisions of that will were no

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
9

Re Fenwick; Application of J R Fenwick & Re Charles [2009] NSWSC 530 (12 June 2009) [262].
Hoffmann v Waters [2007] SASC 273 (20 July 2007).
11
Victorian Law Reform Commission, Succession Law: Wills, above n 4, 41.
12
Victorian Law Reform Commission, Succession Law: Wills, above n 4, 30-1.
13
Public Trustee v Gerristen [2012] WASC 201 (14 June 2012) [26]."
10
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longer appropriate, they had no means by which to change them. Therefore, on their
death, assets of the person lacking will-making capacity were distributed either:
(a) according to an earlier out dated, inappropriate will, potentially varied by
applicable family maintenance provisions;14 or
(b) according to statutory schemes of administration under intestacy provisions,
also variable by relevant family maintenance provisions.
Whilst these outcomes resulted in the finalisation of the financial affairs of the person
lacking will-making capacity on their death, that person was unable during their
lifetime to have their assets distributed other than by these methods.
It was recognised by law reformers in this area that changes were necessary and in
response legislation was enacted to authorise a court to approve or vary a will for the
person lacking will-making capacity. A will made in this way was termed a statutory
will.15
A statutory will is a court-approved will or variation of an existing will for a person
lacking will-making capacity.16 The power of the court to approve a statutory will is
conferred by state and territory legislation.17 The legislation enables the court, when
authorising the will, to consider making provision from the estate of the person lacking
will-making capacity for those persons to whom that person has an obligation to
provide.18 A statutory will can remedy an inadequate or outdated will. It can revoke
an inadequate or inappropriate will. It can provide for potential beneficiaries who fall
outside the ambit of government approved estate distribution schemes. It can take into
account the wishes of the person who lacks will-making capacity thereby supporting
individual autonomy.
Moves to introduce the legislation gained momentum in 1991 when the Standing
Committee of Attorneys-General initiated the uniform succession laws project to
reform the law of wills throughout Australia.

One aspect of the project was to

introduce legislation authorising the court to approve a will for the person lacking
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
14

Testator family maintenance provisions will be discussed in Chapter Three.
Victorian Law Reform Commission, Succession Laws, above n 4, 24.
16
John Hockley, above n 2, 68.
17
Succession Act 2006 (NSW); Succession Act 1981 (QLD); Wills Act 1997 (Vic), Wills Act (NT); Wills
Act 1969 (ACT); Wills Act 1936 (SA); Wills Act 2008 (Tas); Wills Act 1970 (WA).
18
This obligation arises under intestacy laws and family maintenance provisions.
15
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will-making capacity with the aim of enhancing the rights of persons with
disabilities.19
Between 1992 and 2010, each Australian state and territory enacted a version of the
legislation. The legislation contains some procedure but does not set out how each
application is to be commenced and managed once in the system. Case management
systems are devised by each state and territory individually.
More than twenty years on from 1992, the concern is that the legislation is underused.
For example, speaking about the situation in Tasmania in 2008, Parkinson identified
that ‘...on average, in the past five years the [Guardianship and Administration] board
has received three to four applications per year to make such a will’.20 In 2012, the
Victorian Law Reform Commission identified an average of between two to three
wills per year under the Victorian scheme indicating ‘...the scheme is not being used
by those that it is intending to assist’.21 Two applications have been made in Western
Australia.22 However, no reasons are published. The Northern Territory has had no
applications.
D Access To Justice
Access to justice has been the subject of much research and commentary in Australia
and overseas. Studies in Australia during the last 20 years studies have identified and
sought to overcome barriers for people seeking to access justice. Some of those
studies have focused upon the experiences of the disadvantaged and disabled,
including the aged, the incapable person and those with mental illnesses or cognitive
impairment. For example, the New South Wales Law and Justice Foundation 2002
background paper as a precursor for the development of a project to identify legal
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
19

New South Wales Law Reform Commission, above n 3, [2.4]. The rights of persons with disabilities
are recognised internationally by the United Nations Convention of the Rights for Persons with
Disabilities, opened for signature 30 March 2007, (entered into force 3 May 2008) (‘the Convention’).
Though the Convention does not specifically address statutory will applications, it ‘recognises the
importance for persons with disabilities of their individual autonomy and independence, including the
freedom to make their own choices’ (Preamble para n). Statutory will legislation shares this recognition
as it aims to gives support to individual autonomy.
20
Parliament of Tasmania, Parliamentary Debates, Legislative Council, 19 November 2008, 30-64
(Doug Parkinson).
21
Victorian Law Reform Commission, Succession Law: Wills, above n 4, 41.
22
In the Will of Doris May Frances (Unreported, Supreme Court of Western Australia, CIV 3332 of
2011) in Richard Williams and Sam McCullough, Statutory Will Applications: A Practical Guide
(LexisNexis Butterworths 2014); In the Will of BJ (Unreported, Supreme Court of Western Australia,
CIV 1364 of 2013).
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needs, pathways and barriers for disadvantaged persons. Additionally, surveys of
older people,23 disadvantaged areas24 and people with mental illness25 have been
conducted to identify legal needs and barriers experienced by persons falling into
those classifications.
I submit that access to justice challenges experienced by the disadvantaged and
disabled person are experienced by the person who lacks will-making capacity. A
review of access to justice studies and other publications, case law, statute, court rules,
procedures and practice directions (which will be undertaken in this thesis) reveals a
conflict between enabling the person lacking will-making capacity to have a will
authorised for them and the practical difficulties in accessing the legislation to obtain
it.
This thesis proposes ways that challenges relating to access to justice can be overcome
and ways that the practical difficulties in accessing the legislation can be reduced.
Education and procedural change is required to increase the use of this important
legislation. Education will increase knowledge of the legislation. Procedures can be
modified to optimise access to the legislation. Modification will produce a set of
procedures that are fair, efficient and effective: creating a more accessible system so
the rights of persons with disabilities can, in fact, be enhanced.
E Methodology: Developing a Framework for Investigation and Resolution
This thesis will work within a framework of access to justice stages to test whether:(a)

the person who lacks will-making capacity experiences similar barriers to
access to justice as disadvantaged and disabled persons; and

(b)

those barriers cause or contribute to underuse of statutory will legislation in
Australia.

These stages are derived from access to justice studies which will be outlined in
Chapter Two. Specifically, Gray, Forrell and Clarke identified that persons with a
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
23

Sarah Ellison et al, ‘The Legal Needs of Older People in NSW’ (Research Publication, Law and
Justice Foundation of New South Wales, 2004).
24
Christine Coumanlos, Zhigang Wei and Albert Z Zhou, ‘Justice Made to Measure: NSW Legal Needs
Survey in Disadvantaged Areas’ (Research Publication, Law and Justice Foundation of New South
Wales, 2006).
25
Maria Karras et al, ‘On the Edge of Justice: The Legal Needs of People with a Mental Illness in NSW’
(Research Publication, Law and Justice Foundation of New South Wales, 2006).
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cognitive impairment reported barriers to accessing legal assistance.

The

consequences of these barriers are that legal action may not be taken, or if taken, the
person experiences difficulty commencing and proceeding with an action due to the
nature of the legal process.26

I submit that these barriers and corresponding

consequences can be conveniently categorised as being experienced at three stages.
These are stage one, where a person chooses not to access the system at all, stage two,
where the person experiences challenges getting into the system and stage three, where
the person experiences challenges within the system itself. These stages will be
referred to throughout this dissertation.
In Chapter Two, justice in an access to justice context is defined. Key considerations
of access to justice for disabled and disadvantaged persons and the barriers to access to
justice arising from those considerations are identified and discussed using the three
stages outlined above.
Chapter Three will provide a background to succession law for the capable person
including a discussion of testamentary freedom and the formalities for a valid will.
Testamentary capacity is defined. An outline of the practical aspects of a capable
person making a will is provided, including a discussion of the impact of government
schemes on the distribution of a deceased person’s assets. The purpose of this chapter
is to identify the gap between the will making power of the person who has willmaking capacity and the person who does not, supporting the need for the introduction
of statutory will legislation. This chapter will conclude with a brief introduction to
statutory wills as a segue into Chapter Four.
Chapter Four outlines the history of statutory will legislation in Australia including
origin and historical development. The aims, key issues and key features of statutory
will legislation in Australia are discussed to identify why the legislation is relevant and
important.
Chapter Five analyses statutory will procedures and the decided cases to outline the
issues judges have experienced using current procedures. This will provide evidence
to support the connection between barriers to access to justice for the disadvantaged
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
26

Abigail Gray et al, ‘Cognitive Impairment, Legal Need and Access to Justice’ (Justice Issues Paper
10, Law and Justice Foundation of NSW, 2009).
"
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and disabled and those barriers experienced by the person who lacks will-making
capacity accessing statutory will legislation.
Chapter Six analyses the impact of these procedures in the context of barriers to access
to justice identified in Chapter Two at each of the three identified stages. The purpose
of this chapter is to outline the barriers to accessing statutory will legislation created
by legislative and court based procedures. It will be argued that the barriers created by
the application of these procedures are similar to the barriers identified in Chapter Two
and they cause or contribute to underuse of statutory will legislation in Australia. This
means that the aims of the legislation outlined in Chapter Four are not being met. In
particular, an opportunity to preserve individual autonomy through will-making is
being lost as the legislation is not being used.
Chapter Seven recommends changes to be implemented at each of the three stages. It
argues that the purpose of change is to reduce the barriers to accessing the legislation
by raising awareness of it and providing procedures that make the process more
economical, quick and efficient. It is argued that reducing barriers to accessing the
legislation encourages use, thereby enhancing the rights of persons with disabilities.
Chapter 8 provides a summary and conclusion.

!
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II CHAPTER TWO:

ACCESS TO JUSTICE – A FRAMEWORK FOR EVALUATING THE
SUCCESS OF STATUTORY WILL LEGISLATION
A Introduction
‘Justice’ lies at the heart of access to justice inquiries. Before understanding what
access to justice means, ‘justice’ requires definition. This chapter defines justice. Key
broad considerations of access to justice are then identified. Next, autonomy and
capacity are defined as key terms relevant to access to justice and this thesis for two
reasons. Firstly, because a move towards autonomy is one of the aims of statutory will
legislation to be discussed in Chapter Four and access to justice considerations need to
be discussed in the context of the aim of that legislation. Second, capacity is a central
issue for the person seeking to access the legislation in both a testamentary capacity
and litigation capacity context. Next, barriers to access to justice generally and then
those experienced by the disadvantaged and disabled are identified to provide a
framework for analysis for the examination of the relationship between barriers to
access to justice generally and barriers to accessing and using statutory will
legislation. The purpose of looking at access to justice issues in this framework is to
analyse the key perspectives of this thesis: that is, access to statutory will legislation is
costly and time consuming, creating a less accessible system and this causes or
contributes to underuse of the legislation.
B Defining Justice in an Access to Justice Context
The term ‘justice’, resists precise definition. It ‘is usually equated with fair, open,
dignified and careful processes,’27 using ‘pre-determined and publically known
principles and rules.28
Whilst there are many scholars who write about justice and access to it, this thesis will
use Zuckerman’s three dimensional approach as the basis for explaining what justice
seeks to achieve. It is an appropriate framework to analyse access to justice because
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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Australian Law Reform Commission, Managing Justice: A Review of the Federal Justice System,
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these dimensions formed the foundation of the Australian Law Reform Commissions
review of the Federal Justice System.29
Zuckerman’s approach identifies three important factors contributing to the ability or
desirability of people with legal problems or issues to bring the matter to resolution.
He argues justice is three dimensional. These dimensions are truth, time and cost.30
Legal systems seek to achieve an appropriate balance between these three dimensions.
1 Justice and the Truth Dimension
At the core of a just legal system is the pursuit of truth. The purpose of pursuing the
truth is to provide the parties with a legally appropriate outcome31 whilst preserving
the rule of law.32 A legally appropriate outcome must be ‘just’ as between parties to
the litigation and ‘just’ with reference to community values and expectations.33
Making and identifying the correct law, applying the law to the facts of the case and
arriving at an appropriately considered ‘truthful’ solution is the basis for western legal
tradition such as the Australian legal system. In a court system, procedures assist with
finding the truth. The task of the judiciary is to determine legal issues that come
before it ‘impartially, fairly and according to law’.34 In pursuit of truth, or as
Zuckerman calls it, ‘rectitude of decision’, these procedures are designed to protect the
integrity of the decision of the court.

They are followed emphatically, though with

flexibility,35 by decision makers, to identify the factual truth and provide a supported
decision. Therefore, the aim of those procedures in a court system is to strive towards
ascertaining the true facts to provide ‘perfect’ justice in a ‘perfect’ system,36 to provide
consistency in decision making.

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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Consistency in decision making (the decision making process) in a system that adopts
principles of fairness and rationality37 (the procedures supporting the decision making
process) are the focus of providing justice and the system to access it.

This is

supported by the conclusion of the Access to Justice Taskforce, Attorney Generals
Department that the rule of law is an essential feature of a democratic society.
Consistency in decision making underpins the rule of law giving people and societies
confidence that those laws and decisions will be valued.

38

The principles of fairness

and rationality feature in the process of upholding the rule of law as these principles
underpin an effective way of pursuing the truth to resolve disputes. However, in light
of the following two dimensions, this notion of ‘perfect justice in a perfect system’ is
difficult to achieve.
2 Time as A Dimension of Justice
The second of Zuckerman’s three dimensions of justice is time. Pursuing the truth
takes time. To ascertain the truth, evidence is needed. Obtaining evidence to support
the truth takes time to collect and collate. Evidence can be collected at two stages;
firstly before any formal hearing process and second, during the course of the
hearing.39 The evidence and the method by which this evidence is presented to the
court takes time. High demand for court time invariably necessitates delays in matters
proceeding to trial. The way facts are put into evidence often results in delay.40 For
example, evidence by way of affidavit or witness statements, takes time to adequately
draft and finalise. Alternatively, if evidence at trial is oral, the process of giving
evidence in this manner takes time. The procedures governing evidence are designed
to elicit the truth so that the finder of fact can make a decision applying the facts to the
law, thereby protecting rectitude of the decision. The pursuit of truth using these
evidentiary procedures may lead to the decision coming too late to be of any use to the

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
37

Chris Finn, ‘Some Reflections on the Council’s Discussion Paper on the Scope of Judicial Review’
(Admin Review No 56, Administrative Review Council, Attorney Generals Department, 2004), 6.
38
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litigant. If the decision comes too late, it may be unjust41 because the procedures
prevent a decision being made in a timely and cost effective manner. This then raises
consideration of the third dimension of justice; that of cost.
3 Cost of Justice Dimension
Whilst cost of litigation means different things to different stakeholders, this thesis
focuses on the financial cost of litigation to the individual accessing the system. The
system within which the pursuit of justice operates is designed for parties to protect or
enforce their legal rights.

A decision maker cannot appropriately determine the

enforcement and protection of legal rights without getting to the ‘true’ facts and
applying them to the appropriate law. Gathering the information and constructing a
legal argument for the finder of fact is labour intensive and involves a financial cost.
Therefore, the dimension of cost is closely linked to truth in justice and the time taken
to ascertain it. Generally, the more time it takes, the more it will cost, though mere
delay (or just the passing of time) does not necessarily lead to higher costs.42 Formal
procedures and regular court attendance43 contribute to them. For example, the results
of a 1993 study of the Victoria and New South Wales civil justice systems conducted
by the Civil Justice Research Centre concluded that matters that were finalised on the
day of hearing or after verdict incurred higher legal fees than matters settled prior. 44
This is because by this time, more legal work has been completed to ready a matter for
hearing.
Procedurally, by the time of trial, the evidence has been collected, witnesses proofed
and arguments prepared. This is done in anticipation of providing information for the
court to make a decision: to find the truth. Litigating in a system that is designed to
uphold the rule of law as a paramount consideration, comes at a financial cost and
takes time, often to the detriment of the parties.
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C Balancing the Three Dimensions of Justice
In Australia, these three dimensions operate in a dispute resolution45 process
developed to achieve justice. These systems aim to achieve fair, open, dignified and
careful processes measured by a balance between truth, time and cost producing a just
outcome. But what does this mean in practice?
The dimension of truth46 is paramount to a respected system with consistency in
decision-making and rectitude of decision.

However, each individual navigating

through the process may focus more on one dimension over another. One litigant may
find the cost to be reasonable, the time frame to be adequate, accessibility to be
satisfactory and the outcome efficient. Another litigant may feel isolated by the cost,
be critical of the time within which a matter reaches resolution, find the practices and
procedures convoluted and isolating and as a result find the end result and the
processes in between difficult to access.

A particular dimension may be more

important to one individual than another. For example, one individual may want
‘truth’ at any cost, irrespective of time.

Clearly, therefore, it is difficult, if not

impossible, to design a system that achieves all three justice dimensions equally.
Further, equality between dimensions may not be the goal given different litigant
expectations. What this means is that when considering access to justice, balancing
these dimensions when prescribing procedures is important. Sufficient flexibility,
often by way of discretion, should be afforded to the finder of fact so that they can
adjust the application of the procedures to suit the case before them.
To do justice, the system should be designed to ascertain the truth, upholding the rule
of law using procedures to balance the three dimensions of justice to provide a just
outcome.47 This will not provide perfect justice but will provide just procedures.48
A just outcome appropriately balances the three dimensions of justice, upholding the
rule of law, protecting rectitude of decision and providing consistency in decision
making. It comes at an appropriate time with proportionate costs. It works in a
system to make it fair, open and dignified, using careful processes; a system that is
‘doing’ justice.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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There is little point, however, in having a system that can ‘do justice’ if it cannot be
accessed. If the expense, time and lack of understanding of the system places it
beyond the reach of the members of the community who need to access it the system
cannot do justice.
This accessibility problem has been explored in many studies that identify key
considerations to access to justice. These will be considered next.
D Access to Justice in Australia
In the past 20 years, there have been a number of access to justice reviews in Australia
and overseas. This thesis primarily draws upon access to justice studies in Australia.49
This literature incorporates reference to major access to justice studies overseas.
1 The Objectives of Access to Justice
Several objectives of access to justice are identified in Australian access to justice
literature. These objectives reflect Zuckerman’s three dimensions of justice. An
analysis of recent access to justice studies identifies some common objectives.
In 1994, the Access to Justice Advisory Committee, Standing Committee of Attorneys
General identified the objectives of access to justice to be:(a)

equality of access to legal services;50

(b)

national equity;51

(c)

equality before the law;52

(d)

a fairer, more efficient and more effective legal system.53
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In 1999, the Australian Law Reform Commission identified a justice system that is
accessible is one where the processes available for accessing justice are able to be
used, understood and are within financial reach of litigants,54 with the objective to
provide ‘relatively equitable access to the legal process.’55
In 2002, the Law and Justice Foundation of New South Wales identified the same first
three objectives as identified in the 1994 Access to Justice Advisory Committee study,
as key elements of access to justice.56 In May 2005, the Attorney General’s Justice
Statement identified a strategy to meet the primary objective of creating a ‘simpler,
cheaper and more accessible justice system’57 by resolving conflicts early, reforming
legal rules58 and improving access and equity.
In 2008, the Victorian Law Reform Commission identified a number of objectives of a
civil justice system including accessibility, affordability, equality, proportionality,
timeliness, truth, consistency and predictability.59
In 2009, the Attorney-General Department’s Access to Justice Taskforce identified the
objective of maintaining the rule of law as an important justice consideration,60 with
legal costs acting as a barrier to achieving justice.61
In 2013, the Australian Government’s Attorney-General’s Department identified its
access to justice objective as ‘ensuring Australians receive appropriate advice and
assistance, no matter how they enter (the) justice system’.62 Whilst this objective does
not directly refer to the three dimensions of justice, the stated aim of this objective,
namely to be to create a simpler, cheaper and more accessible system,63 reflects these
three dimensions.
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Whilst all these objectives are important to access to justice, a common focus, relevant
to this thesis, is to provide a system that is fair, efficient and effective.
2 The ‘Fairer, More Efficient and More Effective Legal System’ Objective
A number of Australian access to justice publications address the desirability for a
system to be fair, efficient and effective.
In 1994, the Access to Justice Advisory Committee64 published a report (“the 1994
Report”) which considered reform and how it could be achieved in such a way as to
make the legal system fairer, more efficient and more effective.

Changes were

recommended with a view to creating a simpler, cheaper and thereby more accessible
system65 to achieve a legal system that is fair, efficient and effective.
In 1999, the Australian Law Reform Commission published two Discussion Papers.
First, Discussion Paper 6266 gave consideration to several overseas and Australian
studies on civil justice reform including the 1994 Report. The Commission identified
that a ‘simpler, cheaper and more accessible legal system’67 was desirable, balancing
considerations of cost, timeliness, efficiency and accessibility.68 Case management and
court practices and procedures were identified as factors contributing to access to the
legal system. Costs featured in those considerations as the Discussion Paper was
concerned with ensuring that disputes were resolved efficiently and cheaply.69
Second, Discussion Paper 89 recognised that a system of justice has several functions.
These include determining disputes, facilitating settlements without the need for
determination and providing and implementing procedures bringing about resolutions.
This Discussion Paper draws on the three dimensions of justice to make a multifunctioning system more efficient and effective.
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The considerations of cost, time and efficiency, were also identified as relevant factors
in the 1999 Australian Law Reform Commission’s Terms of Reference Report number
89.70
In 2008, the Victorian Law Reform Commission71 identified the need for the courts to
be more accessible. There was a particular focus on the objectives of timeliness,
transparency, efficiency and accountability including modifying and improving civil
procedures with a view to reducing the costs of litigation.
What emerges from these access to justice studies and reports is a common desire to
implement a system that is cost effective, produces timely outcomes and is efficient.
In other words, a system that is fairer, more efficient and more effective.

Such a

system requires balancing a constant tension between the three dimensions of justice.72
However, a system of justice which delivers efficiency and effectiveness may not
necessarily deliver justice.73 This view resonates with that of John Leubsdorf when he
says ‘making procedure speedier and cheaper might well make it less accurate even
though keeping it slower and more expensive will not necessarily make it more
accurate’.74 Whilst costs and time are important considerations for creating a fair,
efficient and effective system, reform focussing on reducing costs and speeding up the
process does not necessarily provide a more efficient and effective system nor does it
necessarily increase use.

Accessibility when balancing these considerations is a

complex notion.
3 Accessibility as A Reflection of the Three Dimensions of Justice
As the primary purpose of access to justice studies is to identify ways to facilitate
access to justice, I submit accessibility as a reflection of these dimensions requires:-
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(a) a balance of time, cost and truth which can be managed by court procedures
and practices, ADR processes and litigant attitudes; and
(b) implementation of procedures striving towards optimal access that allows each
individual to exercise autonomous choices in relation to litigation.
A system that implements these two requirements should afford the decision maker
factually correct information so that they can apply legal principles to provide an
acceptable outcome; that is, a legally and factually correct outcome in a timely and
cost effective manner. A system that balances these dimensions must be flexible. It
must be flexible so that individuals can exercise autonomy in their litigation choices
and decision makers can exercise flexibility in the management of cases through the
system. However, to be in a position to make autonomous choices in litigation, the
system must be such that barriers to access to justice do not act to deprive the
individual of the choice to access the system in the first place.
E Barriers to Access to Justice
1 Barriers to Access to Justice Generally
Many access to justice studies referred to in this chapter identify often common
barriers to access to justice.

These barriers affect people generally and can be

indentified to include four broad areas. First, is the availability of legal assistance.
Access to information, advice and representation can often be difficult to achieve. The
information may not be available. If it is available, it may be difficult to locate and/or
interpret.

It may be difficult to understand.

Advice and representation may be

difficult to obtain due to lack of availability of legal advisors, remoteness,
disadvantage or lack of affordability.75
Second, economic disadvantage can prevent access to justice, particularly justice that
costs money. Further, limited financial resources may affect accessing the system and
limit the options and choices available to the litigant because certain litigation
pathways cost more to access than others.76
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The third broad barrier is knowledge.

A lack of knowledge of the legal rights

available means the litigant will not know they have the ability to enforce those rights.
A lack of knowledge of the services available to obtain the initial knowledge and then
provide advice and assistance with what to do and how to manage the matter also
prevent a person accessing justice. A lack of information, separate to services about
matters and their pathways to resolution also act as a barrier to accessing legal rights
and remedies.77
Fourth, and most relevant to this thesis is the complexity of court structures, litigation
and procedures, rules and forms, that is, the system itself, which is commonly
complained of as the cause of increased cost and delay, providing a disincentive to
access justice.78
These four barriers are not confined to any specific class of persons within the
community. More specific access to justice studies have identified barriers
experienced by particular sectors of the community. Relevant to this thesis are those
studies specific to people who are disadvantaged and disabled. Prior to examining the
barriers identified in access to justice studies, legal capacity requires definition
because legal capacity is fundamental in determining a person’s individual ability to
participate in the litigation process.
2 Capacity and the Person Who Lacks Will-Making Capacity
The issue of capacity arises in two contexts in this thesis. Firstly, there is capacity in
the context of litigation. Second is testamentary incapacity where a person lacks the
capacity to make a will. Both are outlined in this chapter. Only a short definition of
testamentary capacity will be given here. It will be expanded upon in Chapter Three
in the context of a discussion about the requirements of a valid will.
(a) Litigation Incapacity
A person who experiences litigation incapacity is incapable of conducting proceedings
on their own behalf and requires representation in court proceedings.

Litigation

incapacity is an all or nothing concept. There is a presumption of litigation capacity
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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until the individual is considered incapable when they are unable to perform a specific
task connected to the litigation.79 Even an individual who lacks legal capacity for
some purposes may be competent to make, or contribute to certain other decisions.
Therefore, the ‘… legal and legal-like concepts of competence differ from a more
familiar common sense notion of competence as natural ability’.80 What this means is
that capacity as natural ability is a matter of degree.81
There is clearly a distinction between legal capacity and capacity in other contexts.
For example, mental capacity invoking questions like ‘can this person decide to attend
health classes’, is different from capacity in a legal sense invoking questions like ‘does
this person have the capacity to enter into gym membership contract’.

The

considerations are different. That is not to say, however, there is no overlap between
legal capacity and capacity in other contexts. Often, to determine legal capacity,
psychiatric presentation and medical interpretations of the effect of that presentation
are relevant.82
To determine legal capacity an objective analysis of a person’s understanding is
required using subjective information about the person being assessed.83 Factors such
as level of education, race and social and cultural origins are considered.

The

individual’s current presentation in the context of their pre-existing presentation is also
relevant. The use of medical testing aids such as a mini-mental state examination or
aged care assessment team assessment are often used by doctors to assess capacity and
provide a report for the determiner to consider when deciding whether the person has
legal capacity. Further, the legal context in which the assessment is carried out is
relevant. Factors such as complexity and importance of the person’s affairs are also
considered.84 These subjective factors, and their often transient nature, make capacity
difficult to assess.85
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However, once a person has been assessed as lacking legal capacity, the incapacity is
presumed to continue in relation to the matter or issue in question only until the factors
causing incapacity cease.86 A finding of incapacity in one context does not mean the
person is presumed incapable in another. For example, a person requires a different
level of capacity to manage financial affairs than they do to make a will. This is
because these legal issues give rise to different considerations.

Therefore, for

example, a person is not presumed to lack will-making capacity because an
administrator has been appointed to manage their financial affairs.87
However, if an administrator has been appointed with plenary powers of specifically
for the purpose of conducting or defending litigation, the represented person is
presumed to lack litigation capacity and must act by representative.88 If there is no
administrator appointed and there is a question as to whether the person has litigation
capacity, the Court in which the proceedings are being conducted must assess whether
capacity exists in connection with the legal issue at hand to engage in and understand
the litigation.89
(b) Testamentary Incapacity
A person who is found to lack will-making capacity is said not to have testamentary
capacity. This will be because the person does not have the requisite mental capacity
to make a will.90 This person is unable to understand the nature of the act of making a
will and its effects, understand the extent of property disposed of by will and unable to
comprehend and appreciate the claims on the assets in the estate.91
The test to determine will making capacity and its historical development will be
discussed in Chapter Three. Having defined these terms, this thesis will now discuss
sources of information about barriers to access to justice for the disadvantaged and
disabled.
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3 Barriers to Access to Justice for the Disadvantaged and Disabled
Disadvantaged and disabled litigants have been identified as being more likely to
experience a lack of equality before the law and a lack of opportunity to exercise their
autonomous legal rights.92 Disadvantaged and disabled litigant have been identified to
include people with intellectual or psychiatric disability, people with a low level of
education and poor literacy skills, the elderly, those on low incomes and those who are
institutionalised.93

Disadvantage and disability do not automatically equate to

litigation or testamentary incapacity. This thesis proceeds on the basis that a person
who lacks will-making capacity falls into the category of a disadvantaged and disabled
litigant. These are described as including:(a)

those suffering from a developmental disorder or disability;

(b)

persons diagnosed as suffering from a mental illness;

(c)

persons lacking capacity by reason of disease or accident; and

(d)

a person who may have testamentary capacity but through severe
physical disability or injury are completely unable to communicate.94

I submit that the barriers experienced by these members of the community described
in these terms are analogous to the barriers experienced by the person who lacks willmaking capacity. This is to the extent that they have a cognitive impairment in
common whereby they fall into the category of a disadvantaged and disabled litigant.
Barriers experienced by the disadvantaged and disabled have been discussed in access
to justice studies specific to these groups. Surveys95 have identified the legal
incidences, needs and experiences of various disadvantaged member groups of the
broader community including people with mental disorders, people with intellectual
disabilities and the elderly.
People with mental disorders were the subject of research in 2003 by the Centre for
Mental Health Research of the Australian National University. The Centre examined
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the prevalence of mental disorders amongst members of the Australian population
receiving income support and the impact mental health had on achieving social and
financial goals.96 The Paper97 published as a result of research concluded that people
with a mental illness were amongst the most disadvantaged and vulnerable in society.
They found that these people experienced higher levels of poverty.98 The Law and
Justice Foundation of New South Wales considered these findings of particular
interest because it provided insight into justice issues experienced by these members
of the community.99 As a result, the Foundation conducted research involving a study
of access to justice issues experienced by people with mental illness. A report
containing their findings100 identified that for people with disabilities, barriers to
access to justice incorporated a number of factors. These included communication
difficulties, lack of knowledge and awareness, a reliance on others and a lack of
autonomy to make decisions and to seek legal assistance.101
People with intellectual disabilities face similar barriers which included a lack of
financial resources and a failure of the legal profession to acknowledge their capacity
or partial capacity to give instructions.102
For the elderly, Gray, Forell and Clarke103 reported on the results of access to justice
and legal needs studies in 2009. A relationship between cognitive disability and other
groups of disadvantage such as a low income and education existed. Their paper
identifies the barriers faced by the disadvantaged or disabled person104 in meeting their
individual legal needs. These are:(a) a lack of knowledge of their legal rights and options such that the person
experiencing cognitive impairment was not aware that the problem was
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capable of legal resolution,105 how to go about accessing a system capable of
facilitating a legal resolution and once in the system, how to navigate around it;
(b) experiencing a dependence on other to take action on their behalf.106 That is,
some required assistance with taking legal steps themselves whilst others
required a representative to take those steps for them;
(c) where representatives are required, costs becomes a primary consideration
particularly in litigation;
(d) difficulties dealing with individuals within the system who have a lack of
understanding and patience for them;
(e) that the system itself creates barriers.107
Though reported in the context of cognitive impairment, comparing these findings to
other access to justice research, these barriers appear to be common to the experiences
of persons categorised as disadvantaged and disabled. People surveyed by the Law and
Justice Foundation of New South Wales experience barriers in seeking help including
difficulty in affording assistance due to high costs of legal services,108 a lack of
awareness, a lack of availability of assistance and a lack of community resources.109
These barriers identified by Gray, Forrell and Clarke therefore crystallise the practical
experiences of disadvantaged and disabled persons. Drawing upon these conclusions
identified in the research, I submit that the barriers experienced by these persons can
usefully be categorised as being experienced at three different stages of the legal
process. First, stage one: where a person chooses not to access the system at all. For
example, legal action may not be taken due to a lack of awareness that they face a
legal issue capable of being resolved or difficulty communicating.110 Second, stage
two: where a person experiences difficulty getting into the system and third, stage
three: where a person experiences challenges once in the system. People may
experience difficulty commencing and pursuing an action due to difficult and lengthy
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legal processes.111 These stages will be used as the framework in this and subsequent
chapters to analyse the barriers to access to justice associated with use or desired use
of statutory will legislation.
(a) Stage One: Not Accessing the System at all
(i) Lack of Knowledge as A Barrier to Access to Justice
There is support for identifying lack of knowledge as a barrier to access to justice in
the Background Paper, Access to Justice and Legal Needs112 where the authors state
‘(p)eople with intellectual disabilities are more likely to have poor educational
outcomes and thus have poor knowledge of their rights, obligations or where to seek
assistance.’113

In 2006, the Law and Justice Foundation of New South Wales

conducted a legal needs survey in disadvantaged areas which identified that 32.8% of
people with a legal issue did nothing about it.114 In 2009, the Attorney-General’s
Taskforce identified one of the primary reasons for a person doing nothing is a lack of
knowledge.115
Therefore, lack of knowledge is an important access to justice consideration.
Strategies that provide little or no information or access to information significantly
limit the ability to gain adequate knowledge of the existence of the relevant legal
rights.
At stage one, if the disadvantaged and disabled person does not know a particular right
or remedy exists, they will not go about accessing a system that can provide assistance
for its determination. Likewise, if members of the support network relied upon by the
person116 are also unaware, those rights and remedies go undetermined.
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(ii) A Dependence on Other to Take Action as A Barrier to Access to Justice
Disadvantaged and disabled persons rely on others to provide assistance with many
matters including resolution of legal issues.117 The Law and Justice Foundation of
New South Wales identified people with a mental illness/disability sought advice for a
serious legal issue from legal or non-legal sources.118 This assistance is often provided
informally, without the need for an order appointing someone in a formal capacity to
that role. However, where a person experiences litigation incapacity, a formal order
appointing someone to act on their behalf to make those decisions can be obtained.119
At stage one, this means there is a reliance on others to alert the person to the fact that
the legal right or remedy is capable of resolution and how to make inquiries about it.
(iii) Cost as A Barrier to Access to Justice
Engaging in litigation is an expensive process. Obtaining legal advice and instructing
legal advisors to commence and pursue litigation attracts legal fees which the person
using those services is required to pay for. Personally incurred costs factor in the
decision to access the court system. At stage one, the cost of obtaining legal advice
acts as a barrier. If legal advice is unaffordable and the person is not prepared or able
to act in person, the person is unlikely to enter the system.120
(iv) Difficulty Dealing with Individuals within the System as A Barrier to Access To
Justice
The disadvantaged or disabled person experiences problems dealing with individuals
within the system. Of those that did something, three commonly reported problems
were identified when obtaining assistance with advice regarding the resolution of legal
issues. 121 For the disadvantaged and disabled person these were:(a) Difficulty getting through to a service telephone;
(b) Delay in receiving a response; and;
(c) Difficulty obtaining an appointment.
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This accords with findings in a 2012 United Kingdom study, noted by the Law and
Justice Foundation of New South Wales. In this study, people with an illness or
disability experienced significant difficulties obtaining appointments and problems
communicating, particularly with staff that lacked experience or were unwilling to
help.122
Getting through to a service that may or may not be able to provide assistance is the
first cause of these difficulties. Once contact has been made, the service may not
provide the assistance sought. There are difficulties communicating with legal
practitioners, difficulty understanding the advice given and a lack of admission that
the advice is not understood.123

For the practitioner, the causes for these

communication difficulties are difficulty understanding the incapable persons lack of
time, cost considerations and workloads.124
At stage one, difficulty with dealing with individuals means it will be difficult to
express a view or to find out whether there is a way to resolve their problem.
(v) The System Itself as A Barrier to Access to Justice
At stage one, knowledge of the risk of costs associated with litigation and knowledge
that the system can be convoluted and complicated, may lead to a decision not to
access the system.
(b) Stage Two: Getting into the System
(i) Lack of Knowledge as A Barrier to Access to Justice
If a person knows that a right or remedy exists but does not know how to get into the
system to have that right or remedy determined, they face a barrier at stage two. For
some people, this may lead to a decision to take no action or to take action as a self
represented person, guided by the court during the process of litigation. For a person
with a mental illness or disability, the decision may differ. In a survey by the Law and
Justice Foundation of New South Wales people with a mental illness/disability were
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identified as being more likely than those without to seek advice if the problem was
serious.125 Therefore, although these persons lacked knowledge of how to get into the
system, advice was sought about how to do so. This does not necessarily mean that
this advice transpires into entry into the system. It also does not describe what may
occur if the problem is not serious.
(ii) A Dependence on Other to take Action as A Barrier to Access to Justice
If the disadvantaged and disabled person is involved in legal action lacks litigation
capacity, a formal order appointing someone to act on their behalf is required. Court
procedure require them to act by representative. In Australia, the appointment of a
representative invokes a substitute decision making model by which the representative
makes the decisions in the context of that representation.

This means there is an

erosion of autonomy and a dependence on another to take action on their behalf.
Further, the personal representative must act by solicitor.

The purpose of this

requirement extends from the courts inherent Parens Patriae jurisdiction.126

This

jurisdiction:
… extends to all those persons who are not able to care for themselves (Department of Health and
Community Services (NT) v JWB and SMB (Marions Case) (1992) 175 CLR 218; and it extends to
interests of…persons disabled because of unsoundness of mind…and that it is important to
appreciate the broad nature of the jurisdiction and its capacity to respond to any necessitous
circumstances involving persons unable, for reason of disability to care for themselves.

127

It also extends from:…the legislature exercising its power to provide for the interests, protection and welfare of
disabled persons.128

Whilst there is an abundance of caution to be exercised in the interests of protecting
and managing the persons’ affairs, either by parens patriae jurisdiction, by legislature
or a combination of both, from an access to justice perspective, difficulties arise as a
result of the procedures surrounding the requirement and mechanism for
representation, particularly in the Court. These will be discussed further in Chapter
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Five where procedures governing representation of a person lacking litigation capacity
in legal proceedings are outlined.
Representation can be formal in the sense that a formal order for administration is
made. Formal representation is required in court proceedings. Representation can
also be informal in the sense that there is no formal order in place but there is a
reliance upon others to provide assistance. Informal representation may be common
where no court proceedings are on foot but advice may be needed. Whether the
representation be formal or informal, the person relies on others to know of the legal
rights and remedies (or the ability to find out), what to do about them and to provide
that knowledge to, or take action on behalf of, them. The representative is also
expected to make inquiries about what to do about the legal issue and then access the
system. The consequence is that the person relies on their representative as they
experience difficulties knowing if they need to be in the system and if they do, by
virtue of the structure of the system, are unable to get into it without the assistance of a
representative. Invariably, getting into the system requires the person to be formally
represented and to act by lawyer.
At stage two, this reliance involves another person taking action on their behalf
formally as their guardian ad litem or next friend. Court procedures formalise this
representation acting to protect the incapable person’s rights and remedies through
appropriate representation. However these protective processes are complicated, time
consuming and expensive, concepts that compete with the objective of a fair, more
efficient and more effective legal system.
(iii) Cost as A Barrier to Access to Justice
Cost is a substantial barrier to accessing justice. This becomes more pronounced
where the individual seeking to access the system experiences some form of disability.
Whilst disability and financial disadvantage are not necessarily concurrent, this class
of persons will often have less funds available to pay for litigation. The Law and
Justice Foundation of New South Wales, for example, identified people with
intellectual disabilities as often lacking sufficient financial resources.129
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At stage two, there are additional costs for a person with a decision-making disability
of having a representative appointed and the requirement for the representative to
engage a lawyer. The representative bears the responsibility to pay costs incurred on
behalf of the incapable person and the costs potentially payable to a successful party.
This adds an extra layer to the cost barrier as the representative is, themself, at
financial risk.130
Overall, these protective provisions relating to the incapable person means they
usually experience a greater financial cost in commencing legal proceedings.
(iv) Difficulty Dealing with Individuals within the System as A Barrier to Access to
Justice
At stage two, communication problems are a barrier to accessing legal assistance.131
Where a person is able to communicate, there are two propositions to consider. First
there are the varying degrees of the legal professions’ ability to understand and
interpret the communication and second, acceptance by the court of the content of that
communication." " If there is no or a limited ability to communicate, then getting into
the system is a decision made by a litigation representative. Having a representative
may assist with resolution of communication difficulties experienced by the incapable
person in both of these propositions. However, this comes at a financial cost because
the representative must be formally appointed and must be legally represented, both
incurring additional legal costs not necessarily incurred by the capable person.
(v) The System Itself as A Barrier to Access to Justice
To commence an application in the court, a person whose ability to participate in
proceedings is affected, is required to be represented in court proceedings. This means
that additional procedures are required to ensure representation and protection of that
person. Once in the system, representation continues. Further, once an agreement has
been reached, court approved compromise is required adding additional procedures
and corresponding costs to the proceedings.
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(c) Stage Three: The System Itself
(i) Lack of Knowledge as A Barrier to Access to Justice
Even if a person knows how to access the system, knowing the system is complicated
and complex means they are less likely to access the system in the first place. A lack
of knowledge as to how to use the procedures, which documents to file, how to
construct arguments, the order of proceedings and the rules of evidence can lead to a
decision not to access the system at stage three.
(ii) A Dependence on Other to take Action as A Barrier to Access to Justice
When an administrator is appointed concern has been expressed that ‘… the persons
own choices and preferences will be ignored and other people will decide for
them...(p)eople who have been labelled incompetent are deprived of their ability to
satisfy the basic human need to be self-determining...’.132

They are deprived of their

autonomy by reason of a declaration of incapacity.

They are assumed to not

understand the process or to acknowledge that the problem is capable of legal
resolution133 and as such do not possess the power to make legally binding
decisions.134

However, Australian guardianship legislation requires the decision-

maker, when deciding whether or not to appoint a representative to act, to consider the
wishes of the person for whom the decision is being made.

However, once a

representative is appointed, at stage three, the formally appointed representative
navigates the system making substituted decisions for the incapable person.

It is a

potential barrier that it may be difficult to find someone willing to act in these
circumstances.
(iii) Cost as A Barrier to Access to Justice
The cost of litigation will vary depending upon which litigation pathway is followed to
conclusion135 and how it is concluded. As the litigation path varies, so does the cost of
following one or many of those litigation paths or using different decision making
processes along the litigation path. Factors such as case type, resolution process,
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involvement of counsel and / or expert witnesses, number of appearances in Court and
the way in which litigants are charged (ie: their costs agreement)136 all impact upon the
cost of each pathway. As the path to litigation can be unpredictable, so can the costs.
At times, the costs can be excessive and disproportionate to the matter being
litigated137 irrespective of whether a matter is complexity of the matter. Applications
of an interlocutory or protective nature necessarily increase the cost of litigation which
is an identified barrier to accessing justice.
At stage three, practices and procedures, though well intended to reduce the incidence
of rising legal costs and disproportionate cost claims, can also have a tendency to
increase the cost of litigation by imposing certain criteria and deadlines to be met.138
Case management processes can cause higher proportionate costs.139 Complicated and
time consuming procedures have a tendency to increase costs.140
The Law and Justice Foundation reports that disadvantaged people are often on low
incomes.141 The high cost of legal services and the low incomes of disadvantaged
people often means that those on low incomes were denied access to justice because it
is simply unaffordable.
As there are numerous paths to justice, the decision making process and procedures
that are used will shape the cost of a matter.142 This would be so, even if there was
only one pathway to justice. The rising economic cost of litigation seems destined to
shut out lower income earners from accessing justice or having recourse to the legal
system due to cost being a barrier to accessibility.143 Additionally, extra costs incurred
by the person who does not possess litigation capacity by virtue of the extra procedural
requirements generally compound the difficulty experienced by the person in
accessing justice at this stage.
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(iv) Difficulty Dealing with Individuals within the System as A Barrier to Access to
Justice
At stage three, where the incapable person exists within the court system, procedure
prescribes they are to be represented by someone else in a substituted decision making
role.

Once a representative is appointed, decisions normally made by a capable

person that cannot be made by the incapable persons are substituted for that of their
representative. When this occurs, communication is with the representative and not
the incapable person. Difficulty communicating at this stage may arise when the
incapable person does not realise or appreciate that they require a representative to act
on their behalf and attempt to self represent in the litigation process.
(v) The System Itself as A Barrier to Access to Justice
Once in the court system, it is difficult to navigate unless the person is familiar with
the processes within the system.144 The complexity and formality of court processes
(including the inappropriate use of alternative court procedures such as mediation
where not warranted in certain matters) and a feeling of intimidation in a courtroom
setting cause difficulty for the incapable person in the system. Delay, costs order risks
and limited remedies within the system itself have been identified as barriers to access
to justice.145

For example, in 1999, the Law Reform Commission of Western

Australia reported public complaint of expense and delay in the justice system as a
barrier to the efficient management of litigation and access to it.146 Further, the need
for judicial independence unswayed by pressure from government or the public means
procedures designed to find the truth inevitably sacrifice accessibility because,
regardless of cost and time, the judicial decision must be based on truth to uphold the
rule of law.147

Further, the win/lose outcome of trial and the costs following the

event, discourage and in some circumstances prevent, people accessing the system for
fear of an adverse costs order.
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(d) Summary of this Section
Lack of knowledge, communication difficulties, a reliance on others and a lack of
financial resources all contribute as barriers to access to justice for the disabled and
disadvantaged. Each barrier or a combination thereof, may lead to a decision not to
access the system at all. In some circumstances, this may be appropriate. Barriers of
cost and delay may be sufficient disincentives preventing unmeritorious litigation
being commenced. In other circumstances avoiding litigation may not be suitable. In
these circumstances, these barriers make it difficult to enter and navigate the system.
People of all backgrounds, with disparities in wealth and mental and physical health,
have the right to equal access to justice in the legal system.148 However, access
requires a careful balance between the three dimensions of justice. To achieve this
balance, the system must contain rules and procedures that maintain sufficient
flexibility to confer discretion to the court to balance these dimensions appropriately
on a case by case basis. Where the parties desire an alternative resolution strategy,
alternatives to formal court based procedures in Australia provide mechanisms for the
resolution of legal issues outside or within the formal court system. These include,
relevant to this thesis, the introduction of tribunals and boards, alternative dispute
resolution processes and more flexible procedures within the court system.
4 Responses to Access to Justice Issues by Parliament and Courts
Parliament and courts have addressed access to justice issues in a number of ways
including the introduction of alternatives to court based litigation.
(a) Quasi-Judicial Bodies
Quasi-judicial bodies such as tribunals and boards as forums, traditionally the domain
of administrative law, have been a feature of the Australian legal landscape for many
years, as forums for decision making. Historically, Australian administrative law
developed from a common law system with a series of statutory tribunals149 to a
system that included the development of consolidated specialist tribunals to make
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particular decisions on jurisdictions conferred by statute. In Australian states and
territories, a similar pattern has emerged. Decisions, traditionally falling within the
realms of a court, have been diverted by legislation, to tribunals, boards and other
alternative decision making bodies.150 These bodies have increasingly been given the
power to hear a greater variety of matters partly in response to the barriers experienced
in the court system.

For example, in Western Australia, the introduction of the

Guardianship and Administration Act 1990 (“the Act”)151 meant guardianship and
administration decisions, traditionally the realm of the Supreme Court, were vested in
the Guardianship and Administration Board, a specialist Board established to make
guardianship and administration decisions under the Act.
However, concern about there being no coherent, unified and comprehensive system
of decision making has led to the introduction of one tribunal exercising decision
making power over a range of legal issues. For example, in 2004, the Western
Australian Government passed legislation which led to the creation of the State
Administrative Tribunal152 (“the SAT”) in 2005. Decisions traditionally made by
specialist boards were then vested in the SAT.153 There was a desire to merge
jurisdictions using Boards and Tribunals into one decision making body154 to
streamline ‘the civil and administrative review processes’.155

This was because the

approach as it then was, meant that different Boards and Tribunals operated in their
own way, using specific practices and standards unique to that body and the
opportunity to ‘share resources’ was not present.156

Similar considerations were
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examined by the Northern Territory Law Reform Committee which also concluded
that a single unified approach is desirable.157
There are several advantages of a tribunal system. Relevant to this thesis, the primary
advantage is accessibility.158

This is because the application process is simpler,

knowledge of the procedures widely available and inexpensive to access and the
process informal, quick and efficient.159 Further benefits include the publication of
written information about applications and hearings, the development of a more
flexible and user-friendly system and a more cost effective procedure.160

‘…

(P)ermitted flexible procedures ... (take) advantage of the right combination of
formality, to ensure rigour and informality, to avoid rigidity’.161 A tribunal system
allows the tribunal to move between formality and informality depending upon the
circumstances of the matter, to achieve the goal of providing ‘…a fair and just review
… by employing rigorous methods in a setting which is as informal as possible’.162
The general view is that an informal and flexible system can deliver quicker and more
cost effective justice, which means individuals are more likely to access it.
Informality and flexibility are not the aims of the court system because the primary
focus of the court system is ascertaining the truth as the primary dimension of justice.
Reductions in cost and time brought about by informality and flexibility are secondary
considerations. To ascertain the truth, the court system follows a formal set of rules
and procedures. The process is burdened by procedural technicalities, is difficult to
access, is time consuming and costly.

Further, the protective nature of court

proceedings imposes substituted decision making, steeped in the tradition of the courts
parens patriae jurisdiction of the court, which brings with it protective procedures.
A tribunal or board is able to encourage individual participation, with a preference for
the attendance, at the hearing, of the person about whom a decision is to be made. This
is different to the court system, which imposes representatives who make decisions for
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
157

Northern Territory Law Reform Committee, Report on the Review of Administrative Decisions and
an Administrative Tribunal, Report No 29 (2004), 5.
158
Northern Territory Law Reform Committee, above n 157, 73.
159
Ibid.
160
Western Australian Civil and Administrative Review Tribunal Taskforce, above n 154, 63-4.
161
The Hon. Justice Garry Downes AM, ‘The Tribunal Dilema: Rigerous Informality’ (General
Meeting of the Council of Australasian Tribunals, The Australian Museum, Sydney 17 September
2008), 4.
162
Downes, above n 161, 7."

%'"
"

the individual without encouraging the individual to attend. What this means is that,
in a tribunal, there is no formal order required for the representation of a person
lacking litigation capacity. This is not so in the court. A tribunal has the flexibility to
deal with a person lacking litigation capacity in a way that is fit for the matter before
it.

A court does not and is required to follow prescribed procedure for the

representation of the person.
An example of the flexibility of tribunals can be found in a June 2011 publication
where the Committee responsible for the South Australian Office of the Public
Advocates Supported decision making Project Report of Preliminary Phase “1”,
published an initial internal evaluation paper.

This defined substituted decision

making:... in substitute decision making, another person makes decisions on behalf of the person who
has a disability.163

Current legislation, practices and procedures adopt substituted decision making for
legal decisions. However, in some circumstances relating to particular decisions (for
example, where a person is to live), it was recognised that a supported decision
making model could be considered. For example, the Victorian Law Reform
Commission accepted that whilst:substituted judgement should be the paramount consideration, it should not be the only
consideration when making decisions that seek to promote the personal and social well-being
of the represented person.164

At the time of publication of the report, the Committee identified the development of
the “Supported Decision Making Project” by the South Australian Office of the Public
Advocate.165 That project undertook a trial of supported decision making in non-legal
decisions involving accommodation, lifestyle and health.166 It accepted where there is
a link between a financial decision and a decision relating to accommodation, lifestyle
and health, supported decision making could be considered.

For the purpose of the
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report, supported decision-making for decisions of a financial nature, were outside the
scope of the survey.
To consider supported decision-making in a court forum would require substantial
procedural changes and a large change of attitude towards the representation of
persons lacking litigation incapacity. Whilst it may not be an appropriate decision
making model for all legal matters, it could be adopted in some. However, under the
current regime, the court does not have the flexibility to accommodate it.
At the same time, quasi-judicial bodies have not been without criticism. Sometimes
structures and procedures become complex and complicated. For example, a variety
of forms, evidentiary issues, listing correct information and the consequences of not
including certain information all go to making the traditionally informal approach far
more formal than originally intended. The consequence is that it becomes a system
that is difficult to navigate, difficult to get into, requires more attendances at the
tribunal, requires legal representation and ultimately comes at a higher cost.
The informal nature of tribunal procedures has also been criticised.

Problems

associated with natural justice have arisen.167 Quasi-judicial boodles have also been
criticised as being too informal at times. The temptation to take evidence by way of
an unstructured discussion without any clear delineation as to whether the dialogue is
accepted as evidence or submission, without safeguards of taking ‘sworn’ evidence
and without advising of the right to cross-examine and re-examine can lead to an
unjust process.168 Failing to take measures to ensure the parties had the opportunity to
call and give evidence or to be heard or have their submissions considered,169 failing
to exercise its inquisitorial powers170 and a failure to provide access to documentation
containing evidence upon which the decision maker relied have all been criticisms of
informality.171
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(b) Alternative Dispute Resolution (“ADR”)
ADR processes have become an important alternative to court based hearings. In
some jurisdictions, there is a statutory requirement to participate.172 Additionally,
courts and quasi-judicial bodies have introduced ADR as a dispute resolution
mechanism to encourage early settlement and identification of issues.173 Examples of
ADR include mediation and pre-trial conferences and in some jurisdictions, pre-action
procedures.174 A 2007 community survey conducted by Ipsos Australia regarding
dispute resolution in Victoria found that 37% of people surveyed preferred to use
ADR services because it was a cheaper alternative to court175 and 24% said it was
easier and more accessible than going to court.176 Additionally, the Law and Justice
Foundation of New South Wales identified the majority of legal issues were resolved
using ADR processes, identifying the importance of these resolution mechanisms for
addressing legal problems, particularly for the disadvantaged and disabled.177
ADR processes too, are not without criticism.
178

participants may result in an unfair outcome.

A power imbalance between
Further, being aware of the ADR

processes available and engagement with those processes remains too low,
notwithstanding the access to justice benefits.179
(c) Cost Assistance
Availability of financial resources is directly linked to an individual’s ability to access
help with legal issues. This is because an impecunious person does not have evenhanded access to costly legal assistance. Whilst mechanisms such as Legal Aid and
services provided by Community Legal Centres go some way to addressing this
inequality, funding constraints often mean that there are limited services available and

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
172

Schetzer et al, ‘Access to Justice & Legal Needs: A Project to Identify Legal Needs, Pathways and
Barriers for Disadvantaged People in NSW’, above n 49, 11 Family Law Act 1975 (Cth), s60I.
173
Access to Justice Taskforce, Attorney General’s Department, above n 38.
174
Schetzer et al, ‘Access to Justice & Legal Needs: A Project to Identify Legal Needs, Pathways and
Barriers for Disadvantaged People in NSW’, above n 49, 11.
175
IPSOS, Dispute Resolution in Victoria: Community Survey (2007), 19.
176
Ibid.
177
Schetzer et al, ‘Access to Justice & Legal Needs: A Project to Identify Legal Needs, Pathways and
Barriers for Disadvantaged People in NSW’, above n 49, 11.
178
Schetzer et al, ‘Access to Justice & Legal Needs: A Project to Identify Legal Needs, Pathways and
Barriers for Disadvantaged People in NSW’, above n 49, 11.
179
Access to Justice Taskforce, Attorney Generals Department, above n 38, 31."

%*"
"

limited funding for those services.180

The person who is impecunious seek to

increasingly rely on services like Legal Aid and Community Legal Centres.181
(d) Case Management Procedures
In response to access to justice issues arising from the court processes, courts have
attempted to streamline procedure and processes by introducing systems of case
management.182 These procedures include court based ADR processes like pre-trial
conferences and mediations. The Access to Justice Taskforce, Attorney General’s
Department concluded ‘courts have a central role in ensuring fair, simple, affordable
and accessible justice’.183 To fulfil this role, court based procedures have been
increasingly designed to focus on resolution rather than the adversarial system.184 If
matters are incapable of resolution by agreement, active case management of the
parties’ participation in court processes and in particular the interlocutory steps
required to ready a matter for trial including the exchange of evidence, uses strategies
that reduce cost time and complexity, have been encouraged and adopted.185
These case management procedures are also not without criticism. Courts are still
criticised as slow and expensive despite implementation of these procedures. For
example in the Ipsos Australia survey, 52% of participants identified costs as a
disadvantage in taking a dispute to court and 37% identified time as a disadvantage.
(e) Conclusion
As community standards, demands, expectations and situations change, so too should
the system within which rights and disputes are determined or resolved; the system of
justice.186 Change is primarily fuelled by the desire to reach a balance between the
three dimensions of justice.187 The ability to reach a balance between these three
dimensions is affected by competing access to justice considerations for different
stakeholders.
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Informal and flexible procedures following principles of procedural fairness and
natural justice can be fair, equitable, accessible and proportionate in terms of costs,
without sacrificing the truth dimension of justice.
Sometimes there is a need to adopt more formal procedures. This formality can be
accommodated within quasi-judicial bodies. However, informality and flexibility can
also be features of a court system. It can have the flexibility to adopt less formal
procedures to achieve fair and accessible justice but there must be a willingness to do
so.
Ultimately, there needs to be integrity in the process leading to the outcome whether it
be in a court or quasi-judicial forum. A sufficient balancing of the dimensions of
justice is required. Procedures that facilitate access to it should be fair, efficient and
effective but that do not undermine the rule of law. Proposed solutions to facilitate
access will be discussed in Chapter Six.
Additionally, the courts role to protect vulnerable litigants from exploitation, abuse,
undue influence and manipulation needs to be recognised. In exercising its protective
role, the court needs to be mindful that ‘(p)ersons with disabilities who experience
difficulty in asserting their rights, understanding information presented to them or
articulating their choices, have a right to be provided with advocacy assistance and
other reasonable accommodation with the aim of giving effect to the persons own
decisions.’188
If cost, disadvantage and disability are not addressed, the system itself (ie: the
procedures within the system) may then prevent a person in a position of
impecuniosity, suffering social disadvantage or a social, intellectual or physical
disability from choosing paths to justice because these issues affect their ability and
choice to do so.
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III CHAPTER THREE: BACKGROUND TO SUCCESSION LAW AND THE

CAPABLE PERSON
A Testamentary Freedom
The ability for individuals to determine who shall inherit their assets is known as
testamentary freedom.189 Individuals exercise testamentary freedom by making a will.
Therefore, the starting point for the distribution of any estate is the will of the
deceased.190 Where there is no will (ie: an intestacy) or the will distributes some but
not all assets (ie: a partial intestacy), the State prescribes the distribution of assets
through intestacy legislation. The law’s preference for testate estates reflects the
importance society places on the right of the individual to make the decision, rather
than the state. Preference for the individual is a reflection of the value placed on
individual or personal autonomy. Testamentary freedom reflects this preference.191
Testamentary freedom is, however, subject to legislative restrictions.192 To provide
background for the analysis of statutory wills in subsequent chapters, this chapter will
identify will making requirements for the capable person.

It will then discuss

testamentary capacity as a requirement of a valid will. The practicalities of a capable
person making a will are identified followed by a discussion of issues to be considered
by a capable testator when making a will. This involves consideration of the state’s
view on the distribution of assets as reflected in family provision and intestacy
legislation.
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B Will Making Provisions for the Capable Person: Requirements of A Valid Will
1 Requirements as to Formality
The formalities for making a will are contained in legislation.193
requirements. First, the will

194

must be in writing.

There are three

‘Writing’ generally includes

printing, photography, photocopying, lithography, typewriting and any other mode of
representing or reproducing words in visible form.195
Second, a will is required to be properly (or duly) executed.196

Generally, the

requirements are that the will is signed by the will maker in the presence of at least 2
witnesses and the witnesses sign the will in the presence of the will maker. In some
states, the witnesses are not required to be in the presence of each other.197
Third, the will maker musts be 18 years of age or older.198
If the will has been executed as above in a manner that conforms with legislation, the
will is presumed to be valid unless the presumption can be rebutted.199

The

propounder of the will, therefore, can rely on the presumption of validity unless there
is evidence to the contrary. Presumption of validity by due execution was affirmed by
the court in Re Levy Deceased [No 2] where Sholl J stated ‘(i)n such cases it was
nevertheless the practice to grant probate in solemn form on proof of the due execution
only, at all events if there was no opposition’.200
As long as a will meets these three requirements it is presumed to be valid. However,
there are also provisions in the legislation for the validation of wills that do not meet
these formal requirements.201 These are called ‘informal wills’. An informal will, for
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example, may not have been properly executed because it has not been properly
signed, properly witnessed or not signed or witnessed at all.

Subject to certain

evidentiary and procedural requirements, probate of an informal will can be obtained
notwithstanding it does not meet the formal will making criteria of due execution.202
2 Testamentary Capacity
(a) Capacity to Make A Will Required
Capacity to make a will is not a formal legislative requirement. This is because every
adult is presumed to have testamentary capacity until proven otherwise. If there is a
challenge to capacity, the propounder of a will can take advantage of the presumption
of validity that arises where a will has been duly executed.203 A properly executed
will is presumed to have been made by a competent person possessing testamentary
capacity.204
Therefore, in the absence of any evidence to rebut the presumption of validity, such as
evidence challenging the deceased’s capacity, the court will grant probate subject to
the formal legislative requirements being satisfied.
If, however, the validity of the will is challenged, the presumption does not apply and
the person propounding the will bears the onus of establishing its validity.205 This
requires the propounder to establish the formal legislative requirements as well as
establishing the capacity of the deceased person to make a will.206
(b) The Test for Testamentary Capacity
This section will briefly identify the origins of the test for testamentary capacity and
how that test is currently applied in Australia. Its relevance to statutory wills will also
be explained as will the importance of identifying testamentary capacity in statutory
will cases.
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The test to determine testamentary capacity is ‘that the testator must have ‘sound
mind, memory and understanding’.207 The origin of this test is found in Harwood v
Barker208 where the court said:...in order to constitute a sound disposing mind, a Testator must not only be able to understand
that he is by his Will giving the whole of his property to one object of his regard; but that he
must also have capacity to comprehend the extent of his property, and the nature of the claims
of others, whom, by his Will, he is excluding from all participation in that property….209

The current test for the test for testamentary capacity at common law is found in the
judgment of Cockburn J in Banks v Goodfellow210 where the following factors were
identified. A will maker shall:(a) understand the nature of the act and its effects;
(b) understand the extent of the property of which he is disposing;
(c) be able to comprehend and appreciate the claims to which he ought to give
effect;
(d) that no disorder of the mind shall poison his affections, pervert his sense of
right, or prevent the exercise of his natural faculties;
(e) ‘that no insane delusion shall influence his will in disposing of his property and
bring about a disposal of which, if the mind had been sound, would not have
been made’;211
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For (a) above, it is not necessary for the will maker to understand each and every
clause in the will. It is adequate that the will maker knew they were making a will and
approved its contents.212
For (b) above, an overall understanding of the property is sufficient.213
For (c) above, this requires the will maker to identify and give regard to those who
would normally be considered to be recipients of the will maker’s assets.

214

An

example of this consideration can be found in Easter v Griffiths215 where there were
conflicting judgments in whether the conduct and behaviour of the will maker,
including failure to give consideration of her only son, was a product of mental
incapacity or not.
For (d) above, the Court in Bull v Fulton,216 defined that as:a belief, which is not true to fact, which cannot be corrected by an appeal to reason, and which
is out of harmony with the individual’s education and surroundings…(or)…a fixed and
incorrigible false belief which the victim could not be reasoned out of.217

This test and its interpretation have been widely adopted in Australia as the test to be
used in determining testamentary capacity.218
Although there may be levels of incapacity which so obviously affect a person’s
ability to exercise appropriate testamentary capacity (for example, a comatose person),
there are other levels of capacity which may only affect a person’s ability to make
rational choices. However, based upon the Banks v Goodfellow test of testamentary
capacity, as long as a testamentary document reflects what would have been expected
to be written in the will and that the will maker has considered those who he/she is
required to consider, sitting in his or her armchair, testamentary capacity will be
satisfied. In addition, even if someone has an affliction that affects their capacity,
competence, level of functioning and ability to manage affairs, the product of their
deliberations (eg: a will) may reflect rational thought (ie: will maker having
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considered those he / she ought to consider in making a will) and therefore,
notwithstanding the prima facie incapacity, their testamentary capacity is intact. For
example, Owen JA (to which Miller JA and Newnes JA agreed) in Avsar v Binning219
said:In the twentieth century… in order to establish the required testamentary capacity the testator
must be able to understand the effect of the disposition of his or her property. Forms of
unsoundness of mind which do not affect the testators ability to understand the effect of
dispositions are immaterial.

220

(c) Conclusion
Just because a person is incapable of managing their affairs generally does not mean
that they lack testamentary capacity.221

The test for testamentary capacity

contemplates fluctuating capacity, allowing a person with inflictions of the mind to
make a will during a period of lucidity because testamentary capacity is not needed at
all times, only at the time the will is made. The court often finds that the degree of
capacity needed to execute a will is quite low.222 For example, In Easter v Griffiths
the court said:(i)n judging the question of testamentary capacity the courts do not overlook the fact that many
wills are made by people of advanced years. In such people, slowness, illness, feebleness and
eccentricity will sometimes be apparent—more so than in most persons of younger age. But
these are not ordinarily sufficient, if proved, to disentitle the testator of the right to dispose of
his or her property by will.... Were the rule to be otherwise, so many wills would be liable to be
set aside for want of testamentary capacity that the fundamental principle of our law would be
undermined and the expectations of testators unreasonably destroyed.

223

This passage was most recently cited with approval by Applegarth J in Frizzo v
Frizzo.224
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C Practical Aspects of Making A Will
For a person possessing testamentary capacity, the process of making a will generally
is uncomplicated. There are differences for a capable person making a valid will as
compared to the making of a statutory will for the incapable person.
First, there is no requirement to seek legal advice or for a will to be drafted by a legal
practitioner. Legal advice is optional. A prima facie competent person can make a
will with or without legal representation. There is no need to rely on others.
Second, if the will is made with or without legal advice, the cost of doing so can range
from nil to a modest cost (depending upon the will makers requirements). Rarely
would the preparation of a will cost thousands of dollars (unless there are complex
financial structures in place that may require advice beyond will making).
Third, the will maker has control over the time it takes to complete the will. A will
can be made immediately or can be drafted over a series of weeks. There is no
impediment to the length of time a will maker takes to make a will. No court
applications are required.

It is simply a process of expressing testamentary

dispositions with consideration of the requirements of the legislation. The individual
will maker controls the time it takes for a will to be made or drafted and controls the
dispositions made in the will (“testamentary freedom”).
From an access to justice perspective, these three benefits are relevant in two respects.
First, there are few obstacles for a capable person to make a will. The only access to
justice issues that arise are that of cost and time. If the will maker has instructed a
legal practitioner to prepare the will, the time it takes a will maker to complete a will
usually affects the cost of preparing a will. The will maker may have made specific
decisions about their assets but may be unsure how to express those decisions in a
Will. They may choose to leave a person out of their will but there may be legal
consequences in doing so. The will maker may have a complex financial structure
involving trusts and companies which need to be discussed. They may have issues
with particular familial relationships which require discussion and decision making on
the part of the will maker. The more of these discussions that take place with the legal
practitioner, the greater the cost will be to the will maker.225 The will maker has the
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ability to controls the time taken to prepare the will and, therefore, the cost of the will,
negating any access to justice issues that arise. There are no other parties involved in
making the will.
Second, a will maker does not have to rely on others to make the will. The will maker
has testamentary freedom. They consider their assets, relationships, obligations and
desires and make a will accordingly. The will maker is autonomous in that the person
has the freedom to make dispositions to whomever or whatever they choose, subject to
consideration of family maintenance legislation that impacts on testamentary freedom.
These considerations, which also apply in statutory will cases, will be considered in
the next part of this Chapter.
D Issues for the Will-Maker to Consider when Making A Will
1 Family Maintenance Provisions
(a) Purpose of Family Maintenance Legislation
The provisions of family maintenance legislation allow for the court to consider claims
and make provision, where appropriate for maintenance, education, benefit and
advancement in life226 of certain classes of persons. These persons can make a claim
against the estate of the deceased where they have been left without proper provision,
whether by will or under an intestacy. Family maintenance legislation was initially
introduced to provide for the widow and / or children who had been left out of (or
poorly provided for in) their husbands or fathers will.227 The legislation provides for
the court to determine whether adequate provision has been made for a person entitled
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to claim under the relevant legislation228 and if not, for the court to make adjustments
to the distribution of the estate to meet what it assesses as adequate.229
Family maintenance provisions allow the court to over-ride the will-maker’s
testamentary freedom by altering the distribution of the estate where persons entitled
to claim have been left without adequate provisions for maintenance, education or
advancement in life.230 The legislation therefore limits the will-maker’s autonomy of
choice to do with one’s bounty what one wishes. The class of persons entitled to
claim now extends beyond the widow and children of the deceased person.
(b) Identification of Family Maintenance Provisions
In all Australian states, legislation identifies persons entitled to claim.231

The

categories of persons include:(a) a partner of the deceased, married or de facto;232
(b) child, stepchild233 (maintained by the person immediately before their death) or
grand child (whose parent had died or who was not financially supported by
their parents if one or both alive at the time of the death of the deceased
person);
(c) parent of the deceased (if the parent was maintained by the deceased before
death or if the deceased person died leaving no partner or children surviving);
(d) former wife or husband;234
(e) brother or sister of the deceased (subject to certain criteria).235
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Parliaments in each state and territory have regularly reviewed and added to persons
entitled to claim. This regular review reflects a constant tension between individual
rights (ie: exercising testamentary freedom) and social expectations (ie: the state’s
assessment for whom the will maker has an obligation to provide).236

These

provisions also affect the incapable person in statutory will cases as the court is
required to consider potential claims under family maintenance provisions when
making an order for a statutory will.
(c) How these Provisions Affect the Person who Lacks Will-Making Capacity in
Statutory Will Applications
Family Provision considerations are the same for statutory will applications as they are
for the capable person making a will. The difference is that the court is required to
consider the wishes of the individual against their obligation to those whom he or she
ought to provide maintenance, education and advancement in life, ie: a preference for
an individual to make a will versus statute imposed distributions. In statutory will
applications the court is required to consider who may be entitled to claim under
family maintenance legislation237 in deciding whether or not the will should be
approved.
2 Intestacy Provisions
(a) Meaning of Intestacy
An intestacy in relation to the estate of a deceased person occurs when that person dies
without having a valid will.238 An intestacy can occur where the deceased made no
will at all, where the deceased made a will that is invalid or where the deceased has
left a valid will but the will does not account for the distribution of all of the assets of
the estate of the deceased person.
Each state and territory in Australia enacted legislation identifying how the assets of a
deceased person are to be distributed in the event of an intestacy.

Intestacy laws

differ between States and Territories but each legislative intestacy provision
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contemplates a method of distribution that parliament considers appropriate as to who
should benefit from the estate of the deceased person.239
(b) Who is Entitled on Intestacy
The categories of beneficiaries entitled to a share of the deceased’s estate on an
intestacy include a partner, issue (children), parents, next of kin (brothers and sisters,
nieces and nephews, grandparents, uncles, aunties and cousins) or, in the event that
these classes do not exist, the State or Territory.240 The distribution of assets in an
intestate estate vary depending upon the categories of beneficiaries alive at the time
the person died.
(c) Difficulties with Intestacy Provisions
Like the considerations for family maintenance provisions, intestacy provisions
highlight conflict between individual autonomy (testamentary freedom) and social
expectations. Intestacy provisions do not account for a will makers desire to:(a)

donate to a charity;

(b)

provide for someone who does not fall under the provisions;

(c)

leave their estate to someone other than the state or territory in the
event that no other class of persons under the intestacy provisions
exists.

In addition, they do not provide for the event that any beneficiary pursuant to the
intestacy provisions may have caused or contributed to the death of the deceased but
do not fall within the forfeiture rule and they will therefore inherit.241 Kirby J in Troja
v Troja242 outlined the meaning of the forfeiture rule. ‘By that rule, a person who
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feloniously kills another is ordinarily denied enjoyment of the property which would
otherwise have been acquired as a result of that death.’243
(d) How these Provisions Affect the Person who Lacks Will-Making Capacity
Intestacy provisions allow the estate of an incapable person to be distributed in
accordance with the legislation in the event that the deceased dies intestate. Although
it ensures the distribution of an estate, it does so according to social expectations
enacted in legislation. It does not necessarily provide for individual circumstances and
considerations. Those persons whom the incapable person may wish to benefit if they
had capacity but who fall outside of the class of persons entitled to benefit under the
intestacy provision, receive no consideration. This is why statutory will legislation is
important. The court can consider beneficiaries that fall outside of the intestacy
provisions or exclude people within them and approve a will for the incapable person
to make provision for beneficiaries the incapable person may wish to provide for had
they had the requisite testamentary capacity. The historical development of statutory
will legislation and its aims and key features is discussed in the next Chapter.
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IV CHAPTER FOUR: THE AIMS OF STATUTORY WILL LEGISLATION
A Introduction
This chapter will introduce terms relevant to statutory wills, the background and
origins of the legislation in Australia, the provisions in each state relating to the
criteria to be considered by the court and a general overview of how they are created.
This will be relevant to Chapter Five where the provisions of each state based statute
relating to statutory wills will be examined along with the local procedure enabling
access to the legislation in each state and territory. It will further be relevant in
identifying the reasons behind the introduction of the legislation and the issues
considered in its introduction. Identification of these provisions will provide a basis
upon which to examine the practices and procedures in each state in Chapter Five and
to analyse access to justice considerations in Chapter Six.
B Terminology and Considerations
Statutory will legislation ‘empowers a judge having jurisdiction under the Act to
order, direct or authorise the execution…’244 of a will or codicil for the person who
lacks will-making capacity which is a will or codicil that could be made by the
incapable person had he or she not lacked the capacity.
The making of a statutory will ‘presupposes that neither the existing will, if any, nor
the relevant intestacy rules or family provision legislation can do justice in certain
circumstances.’245 The legislation therefore, attempts to bridge the gap between what
society says is an appropriate distribution of estate assets and what the person who
lacks will-making capacity could do should they have capacity. How then did the
legislation come to be enacted in Australia?
C The Uniform Succession Laws Project: A Brief History
In 1991, the Standing Committee of Attorneys-General initiated the uniform
succession laws project with the aim of making succession laws uniform across all
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States and Territories of Australia. In 1992, the Queensland Law Reform Commission
was asked to co-ordinate the project upon recommendation from the Queensland
Attorney General. In 1994, the Queensland Law Reform Commission released an
issues paper outlining various areas for consideration with regards to succession laws
and identified, examined and proposed reform in four discrete areas of succession law:
intestacy, family maintenance, administration and will legislation.246

In 1995, the

National Committee on Uniform Succession Laws was established, co-ordinated by
Queensland Law Reform Commission with participation by all Australian
Jurisdictions.247 In 1996 the Queensland Law Reform Commission published a
working paper248 on uniform succession laws and in December 1997 the National
Committee presented its final report which included model legislation and a
recommendation that the legislation be implemented in each Australian Jurisdiction.
This thesis is concerned with the proposals in relation to wills legislation considered
by the project and, more particularly, legislation for statutory wills.
D Statutory Will Legislation Prior to and as part of the Succession Laws Project
The model legislation published by the Queensland Law Reform Commission in
December 1997, provided for the introduction of statutory wills.

The model

legislation drew upon a combination of the legislation in place in the UK, together
with comments on the UK legislation by the Victorian Chief Justice’s Law Reform
Committee249 and the New South Wales Law Reform Commission250 as well as the
draft provisions of the Wills (Miscellaneous) Amendment Bill 1993 (SA) and the draft
Wills Act 1994 (Vic).251
This section will first look at the recent history of the statutory will legislation in the
UK prior to the commencement of the Uniform Succession Laws Project in Australia.
Second, the comments of the Victorian Chief Justice’s Law Reform Committee and
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the New South Wales Law Reform Commission will be discussed.

Finally, the

background to the introduction of legislation in Australia, the development of the
Uniform Succession Laws Project and recommended legislation will be explored. The
purpose is to identify aims, key features and issues considered by various jurisdictions
at various stages of consideration to provide a background for access to justice
considerations.
1 The UK Experience
Statutory wills in the UK find their statutory origins in 1959 when they were first
introduced into legislation relating to mental health.252 The concept of the court
interfering with the passing of property on death predates by centuries the introduction
of legislation for court approved wills. It is not intended to take the reader on a long
journey through time to ascertain where the first authority arose for the Crown to
exercise Royal prerogative over those who lacked capacity. Instead, more recent
history will be discussed to provide an appreciation of the introduction of statutory
will legislation in the UK and ultimately, in Australia.
In the UK, matters governing ‘lunacy’ and their effect on property fell under the Lord
Chancellor’s ‘lunacy’ jurisdiction in the Court of Chancery. Perhaps the turning point
for consideration of the legislation was the introduction of the Law of Property Act
1925 (England), the effect of which will be explained in later paragraphs. In addition
to the introduction of the Law of Property Act 1925, there were changes to the
intestacy provisions by the introduction of the Administration of Estates Act 1925
where, sections 45 and 46:(a) provided that property no longer passed to the male offspring by right; and
(b) introduced provisions requiring assets to escheat to the Crown if there were no
living relatives.
Between 1890 and 1925, the ‘lunacy’ jurisdiction was exercised by Judges who were
possessed of a prerogative to manage the affairs of the person who lacks will-making
capacity under powers conferred by the Lunacy Act 1890 (England). Those powers
were not considered to be exhaustive. That is, although there were powers indentified
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in the Act, under the inherent jurisdiction of the Crown’s Prerogative, the Crown had
the ability to do what was required to be done for the benefit of the person who lacks
will-making capacity.253 In terms of property and assets, those powers were limited,
however, extending only to making payments that the incapable person would have
made had they had capacity to make the decision to pay. These decisions were only
limited or extended by the discretion of the Judge exercising the prerogative.254 In the
matter of P,255 Lewison J provided examples of the types of payments that would have
been typical such as payments to local charities (as was customary of the time) and
costs associated with educating an heir to the property of the person who lacks willmaking capacity.

The court did not have the jurisdiction or the right to make

payments from the estate of the person who lacks will-making capacity for something
that person could have made. The distinction between ‘would’ and ‘could’ here is
relevant for the development of the UK legislation and its introduction in Australia for
reasons that will be explained later.
With the introduction of the Law of Property Act 1925 and changes to intestacy
laws,256 the Judge’s role expanded. Whilst that Act did not confer any jurisdiction on
the court to make a will for a person who lacks will-making capacity, s171 provided
the court with the power to ‘direct a settlement to be made of the property of a
lunatic...’.257 The practical aspect of this power was that the court was given certain
powers by the Act to enter into ‘revocable settlements’ to protect that person’s interest
in property (for example: by way of life interest) and to create a mechanism for the
distribution of property in these settlements on the death of the person.

Lewison J

advances the view that this legislation was used to ‘fill the gap caused by the inability
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of the patient to make a will.’258 The court, therefore, applied this section as a quasiwill making provision, organising the financial affairs of the person who lacks willmaking capacity during their lifetime to prescribe divesting of assets on their death.
This is particularly evident from the wording of section 171(1)(c) which states
considerations, under that section, extend to any ‘injustice’ that may result from an
earlier will or intestacy provisions if the court does not intervene.
This position prevailed until 1959. With the introduction of the Mental Health Act
1959 (UK), the court was no longer able to apply s171 of the Property Law Act 1925
due to the introduction of S102(1) of the Mental Health Act 1959 which provided:The judge may, with respect to the property and affairs of a patient, do or secure the doing of
all such things as appear necessary or expedient – (a) for the maintenance or other benefit of
the patient, (b) for the maintenance or other benefit of members of the patient’s family, (c) for
making provision for other persons or purposes for whom or which the patient might be
expected to provide if he were not mentally disordered, or (d) otherwise for administering the
patient’s affairs.

Section 103 empowered the court to make settlements as was the case under s 171 of
the Law of Property Act 1925. In 1969, the court’s powers under s103 were expanded
by section 17 of the Administration of Justice Act 1969 (UK). This section prescribed
amended section 103 of the Mental Health Act 1959 by inserting the following
paragraph as (dd) to section 103, thereby directing the making of a will for the person
who lacks will-making capacity:the execution for the patient of a will making any provision (whether by way of disposing of
property or exercising a power or otherwise) which could be made by a will executed by the
patient if he were not mentally disordered, so however that in such cases as a nominated judge
may direct the powers conferred by this paragraph shall not be exercisable except by the Lord
Chancellor or a nominated judge.

Therefore, in summary, the first express statutory power conferred on the court in the
UK to direct a will be made for an incapable person was created in 1969. Whilst the
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court did not have power to make such a direction prior to that, there were
mechanisms in place such that the court, exercising Royal prerogative or pursuant to
powers conferred by statute, could, to a certain extent, provide for what was to happen
to the assets of the person who lacks will-making on their death through settlements
(post 1925) or payments (pre 1925).
Sections 102 and 103 of the Mental Health Act 1959 were repealed by the Mental
Health Act 1983.259 The 1983 legislation provided the court with the power by virtue
of s96(1)(e) to:...make such orders and give such directions and authorities as he thinks fit for...
...
(e)

the execution for the patient of a will making any provision (whether by way of
disposing of property or exercising a power or otherwise) which could be made by a
will executed by the patient if he were not mentally disordered; (my

italics).

This provision appears to be a relaxation of the would requirements under the
provisions of the Lunacy Act 1890, encompassing more possibilities than what the
person who lacks will-making capacity would do. The term could invokes greater
flexibility for the court to consider a range of options where ‘it is not necessary for the
court to be satisfied that the patient would definitely have chosen one way of giving
effect to them rather than another’260 but gave the court ‘a range of choices which
would be equally valid.’261 The significance of the difference between would and
could is the court has more flexibility in deciding whether the application should be
granted or not.
The Mental Health Act 1983 became subject to amendment in 2005 with the
introduction of the Mental Capacity Act 2005.262 It came into force on 1 October
2007.263 This Act replaced Part 7 of the Mental Health Act 1983 and abolished the
Enduring Powers of Attorney Act 1985. The considerations of the Mental Capacity
Act 2005 date from 1995 when the English Law Reform Commission published a
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report on mental incapacity following a period of consultation. The Report entitled
Making Decisions was subsequently published in 1999 and the proposed draft Mental
Incapacity Bill was published in 2003. A period of consultation and amendment
ensued until the Bill was introduced into parliament in 2004.264
The primary difference between the 1985 legislation and the 2005 legislation is the
test to be applied by the court in deciding whether the proposed will is appropriate.
Whilst the 1983 legislation identified the test of a will as one which could be made by
the person who lacks will-making capacity, s16(i) of the 2005 legislation gives the
court power to execute a will in favour of the represented person using a ‘best
interests’ test which, in accordance with s4, requires consideration of a number of
matters.265
2 The Australian Experience
The Australian Uniform Succession Laws Project did not have the opportunity to
consider the provisions of the Mental Capacity Act 2005 as that Act came into force
well after the initiation of the project in Australia and after recommended legislation
was provided to the States and Territories for consideration.266

Thus, the

recommended legislation reflects more closely the provisions of the Mental Health Act
1983. The Victorian Chief Justices’ Law Reform Committee and the New South
Wales Law Reform Commissions considered the 1983 UK legislation prior to the
commencement of the uniform succession laws project. These considerations will
now be outlined.
(a) Victoria
In 1985 the Victorian Chief Justice’s Law Reform Committee published a Report
entitled Wills for Mentally Disordered Persons267 (“the 1985 Victorian Report”) which
considered whether the court should have the power to authorise a will for a person
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lacking testamentary capacity.268 The Committee considered the legislation in the UK
as a basis for the introduction of similar legislation in Victoria and recommended there
be legislation authorising a Judge to make a will for a person incapable of making a
will for themselves. Whilst the Committee used the 1983 UK legislation as a basis for
the recommendation, they did recommend some variations as applicable to Victorian
law.
These recommended variations included the following.
First, an application should not be limited to persons already declared incapable of
managing their own affairs and incapable of making a will.

The Committee

considered that there may be persons who are capable of managing their own affairs
but incapable of making a will. The Committee therefore recommended that the
legislation should extend to persons who lack testamentary capacity though they have
capacity for some other purposes.
Second, there was a proposed variation in who could make the application for a
statutory will. The Committee stated in strong terms that the Public Trustee would be
an appropriate entity to make the application and, indeed, anticipated that he/she
would be the applicant in most circumstances given his/her protective role pursuant to
the provisions of Public Trustee Act 1958 Administration of Justice Act 1969 (Vic) in
force at the time.269 The Victorian Commission sought to divide ‘who can apply’ into
categories of applications without leave (for example, those categories of persons who
could be an applicant under the UK legislation) and applications with leave. This
proposition was abandoned in favour of a 2 stage process which was adopted in the
legislation. Under this scheme, applications could be made by any person with leave
of the Court.

This allowed the Court to ‘screen’ appropriate applicants and

applications at the leave stage to determine if the application could be dealt with
substantively.270
In 1994, the Victorian Law Reform Commission again considered a statutory willmaking scheme. The Committee responsible for this Report recommended legislation
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in the form of the draft Wills Act 1994 (Vic) to be implemented with refinement of the
variations identified in the 1985 report. For example, the Report recommended the
legislation extend to minors (ie: persons under the age of 18 years), that any person
could apply and a ‘with leave’ provision be introduced not to differentiate between
who can apply but to be used as a ‘screening device to ensure…only adequately
founded applications’271 proceed.
In December 1997, one month before the publication of the model legislation by the
National Law Reform Committee, Victorian statutory will legislation, which adopted
the abovementioned recommendations, came into force.
(b) New South Wales
In 1989, the New South Wales Law Reform Commission considered a scheme for
wills for persons lacking testamentary capacity in Discussion Paper 20.272 The
Commission proposed the introduction of a scheme similar to the scheme (then)
operating in the UK but with variations. The variations considered were similar to
those considered by the Victorian Committee in the 1985 Report and included the
following.
First, who will be covered by the scheme. The Committee recommended a statutory
will making scheme cover anyone who may require it, not limited to ‘patients coming
within the ambit of mental health and protective legislation.’273 This is an interesting
statement which highlights the difference in the background to the legislation between
the UK and Australia. That is, UK legislation arises from the Lord Chancellors lunacy
jurisdiction which found it’s origins in managing property of the person who lacks
will-making capacity from a mental health perspective.

The New South Wales

Committee seems to approach it from a legal perspective rather than a mental health
perspective in that, rather than the requirement for a statutory will arising from mental
health contact (for example, a hospital or a tribunal applications), it should be a
consideration irrespective of contact with other mental health services or organisations
dealing with mental health issues. The Committee also acknowledged that the
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legislation should be accessible to a wide group of people and not limited to a select
few who come within the ambit of the mental health legislation.
Second, a variation as to who could apply was proposed. The Committee sought to
extend the provisions to cover anyone who may wish to make an application. That is,
anyone beyond those with an interest in the estate either under an earlier will, on
intestacy or under the provisions of the family maintenance legislation. This would
include people like social workers (who are often involved in tribunal applications),
government departments (for example the Department of Child Protection who may
want to put statutory wills in place for children who leave their care upon attaining the
age of 18, the Public Trustee or other organisations with a protective role) or friends.
The New South Wales position here differed from the Victorian position in that the
New South Wales Committee did not consider it appropriate to divide applicants into
categories of ‘with leave’ and ‘without leave’.
Third, variations as to who should be informed were considered. The UK legislation
left it to the judge’s discretion as to whether the person for whom the will has been
made should be informed of the will having been made. The Commission thought this
approach to be inconsistent with the rights of the person for whom the scheme protects
and in recognition of that person’s rights, the individual should be informed,
regardless. Additionally, the Commission felt that the court should have the discretion
to inform close relatives of an application having been made.
Finally, as to testamentary capacity, the UK scheme did not require a full assessment
of testamentary capacity, thereby allowing for the possibility of a will to be made
where the court has reason to believe the person was incapable. Whilst not making
any particular recommendations on the subject, the Commission discussed a procedure
whereby the issue could be considered as part of the statutory will application or part
of a different type of protective application (such as an application for the appointment
of an Administrator). A separate scheme aside from including the consideration as
part of the statutory will application, whilst meritorious, would need to be mindful of
different procedural considerations in different jurisdictions and different evidentiary
burdens potentially leading to different results as well as duplication.
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Following on from this Discussion Paper, in 1992, the New South Wales Law Reform
Commission recommended the introduction of a will-making scheme for persons who
lack testamentary capacity.274
The Victorian and New South Wales Reports predate the publication of the model
legislation produced by the Uniform Succession Laws project which made
recommendations that statutory will legislation should be considered in each of those
jurisdictions. Subsequent to the initiation of the National Uniform Succession Laws
project in 1991 and prior to the publication of the model legislation in 1997, both
South Australia and Tasmania considered their own versions of statutory will
legislation. These draft versions will be considered later in this Chapter.
(c) Uniform Succession Law Project: Recommended Legislation
The first Issues Paper published by the Queensland Law Reform Commission in
1992275 outlined at paragraph 1.11, 12 issues most in urgent need of uniformity. The
final issue on the list was consideration of statutory wills.276 This consideration arose
in the context of legal capacity to make a will and at paragraph 2.2 the Commission
considered whether the Court should have the power to make a will for persons
lacking testamentary capacity, citing various issues to be considered.

The

Commission identified statutory wills as an issue but no further consideration was
given to the topic.
In 1991, after a series of submissions on Issues Paper 47, the National Committee for
Uniform Succession Laws, co-ordinated by the Queensland Law Reform Commission,
recommended model legislation as a basis of reform of succession laws to be
considered by the States and Territories. This model legislation was published in
December 1997 by the National Committee.277 Prior to the publication of the model
legislation a number of key issues, including statutory wills, were considered. This
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chapter will now look at the Australian position to identify the aims and key features
relevant to the introduction of the legislation in Australia.
E Aims and Key Issues Considered
Whilst considering the introduction of statutory will legislation in Australia, early
Reports278 based their considerations on legislation then in place in the UK focussing
on managing the affairs of the person who lacks will-making capacity rather than
promoting or focussing on autonomy. From these early reports, the aim of giving the
court extended powers to manage a persons’ affairs can be identified. For example, in
the 1985 Victorian Report after outlining the legislation in the UK, the Committee
recommended that legislation along the lines of the UK be implemented with some
changes. This recommendation was made in light of considerations relating primarily
to those persons who may expect to benefit from the estate of the deceased rather than
the wishes and expectations of the deceased himself or herself. This is particularly
evident at paragraph 14 where the Committee states:We give some further examples of situations where a Judge might in his discretion exercise the
power to have a statutory will made on behalf of a person: where the person’s family situation
or the extent of his estate has changed since the making of an earlier will; where the person has
been divorced since the making of an earlier will; where the person has no will and has lived
all his life with a de facto wife who would take nothing upon an intestacy; where the moral
claim of some member of the person’s family is such that the distribution upon an intestacy
would be unjust; where the moral claim of some person would not be met by distribution on
intestacy.

There was a focus on an injustice in relation to the distribution of an estate on those
that may be left behind rather than a focus on the individuals’ wants, needs and
desires. These early Reports therefore aim to focus on the management of the affairs
of the person who lacks will-making capacity and will be discussed further below.
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1 Aims
(a) Aim One: Early Focus on Management of Affairs
Earlier in this chapter, the origin of the UK legislation was outlined. It arose from the
Lord Chancellors lunacy jurisdiction279 over “patients” who do not have the capacity
to manage their own affairs. This jurisdiction was seated in a requirement for the
court to intervene in relation to the management of the financial and property affairs of
the person who lacks will-making capacity. This occurred for their benefit during
their life time and upon their death in circumstances where they did not possess the
requisite capacity to manage these matters themselves.
Given this origin, statutory will provisions were introduced to assist with the
management of the estate of persons coming within the scope of the relevant mental
health legislation. The early UK provision contained initially in the 1959 Act (by the
1969 amendments), then in the 1983 Act was ‘mixed in’ with applications for
administration during a person’s lifetime. It was an addendum to the power of the
Court in managing the affairs of the person who lacks will-making capacity rather than
the separate statutory will provisions that we see in Australian legislation today and
indeed in the model legislation published by the National Committee in 1997. The
UK provisions gave the court a range of powers, including the making of a statutory
will, when considering administration and guardianship matters of persons lacking
capacity.
Additionally, in the early days, the aim of the UK legislation seems to be focussed on
those left behind receiving their ‘fair share’ of the estate of the person who lacks willmaking capacity rather than focussing on what that person actually wanted to happen.
This is evident in the fact that the judge was under no obligation to tell the ‘patient’
that a will has been made, nor seek any input from them.280 In addition, it was usual
practice for a Judge to seek a report from one of the ‘Lord Chancellor’s Visitors who
visits the patient, investigates the patient’s mental capacity and reports to the
Judge.’281 This collection of evidence goes to the issue of capacity rather than the
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wishes of the person who lacks will-making capacity. This, in turn, had a significant
impact on the autonomy of that person as they are being excluded from the decision
making process. It’s a ‘you can’t do it so we will do it for you’ mentality arising from
the Court’s early attitudes that a person is not capable of doing anything if you are
declared incapable. There is no question of degree.
Understandably in Australia in the early days, this position flowed through to the
thinking of the Committees responsible for Papers and Reports considering statutory
will legislation, primarily because the legislation proposed by the draft Victorian bill
and draft South Australian Bill was modelled on the UK provisions.
Early considerations in the 1985 Victorian Report looked at the position then in the
UK as discussed above. The Committee’s recommendations reflect the position in the
UK at the time and did not put the wishes of the person who lacks will-making
capacity as a substantial consideration in the process. What then occurred was that a
will was in place for a person who may not know about it nor approved its contents.
This infringed upon settled notions of autonomy. The draft Victorian provisions
combined statutory will making power with the power to administer their financial
affairs during their lifetime as in the UK.282 The aim therefore appeared to be to create
a regime to best manage the persons’ affairs rather than to take into account the wishes
of the person who lacks will-making capacity when doing so.
The Australian deliberations then slowly moved towards consideration of autonomy of
the individual as a statutory will making considerations.
(b) Aim Two: The Move Towards Autonomy: Enhancing the Rights of Persons
With Disabilities
The modern position expands on the management function of the legislation to include
autonomy of the person as a consideration.
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In 1989, the NSW Law Reform Commission283 sought to deviate from the UK and
early Victorian position in relation to the attitude and consideration of the ‘patient’. It
was proposed by the Commission in Discussion Paper 20 that the person who lacks
will-making capacity be informed of the will and its contents, where ‘practicable’284
because the Commission did
not believe that this (ie: not informing the patient) is consistent with the recognition of the
rights of the person whose wishes the scheme is created to protect. Recognition of these rights
is one of the basic themes of this reference, and would seem to require, at the very least, that a
person lacking testamentary capacity be made aware of the contents of the disposition made on
his or her behalf.285

This statement seems to be the first recognition of the importance of the wishes of the
person who lacks will-making capacity in the process and the outcome and appears to
be the first recorded deviation from the UK model on this issue. This goes some way
to including that person and represents a shift in the attitude towards consideration of
the person as an individual with wishes and desires as to what is to happen to their
assets on their death. It falls far short, however, of including them in the proceedings
and the decision making process.
In 1992, the New South Wales Law Reform Commission felt that such a scheme
would ‘greatly enhance the rights and dignity of persons with disabilities by enabling
their property to be devised appropriately by having regard to their current
situation.’286 This concept was further expanded in 1998, where the New South Wales
Law Reform Commission succinctly stated the aim of a statutory will making scheme
was to provide the person who lacks will-making capacity with a will that replicates
their views and wishes or what their views and wishes would be if they were
capable287 to circumvent that person’s assets being dispersed in a way that is different
to those views.288 Such a scheme would implement and reflect the right of the
incapable person to determine what is to happen to their bounty on their decease as
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well as preserve their autonomy by allowing the incapable person’s assets to be
divided according to their wishes and views or according to what their wishes and
views could be should they be capable.289 This is evidenced in the recommendation290
where the Commission, after acknowledging that such a scheme is ‘a significant
intrusion on the person’s freedom and autonomy,’ recommended that the person
lacking the capacity be joined as a defendant to give them an opportunity to
participate. This reflects an early recognition of the incapable person themselves
contributing to the making of their will.
This aim was considered further in 1994 by the Law Reform Committee of Victoria.291
The Committee considered that existing family maintenance provisions and intestacy
provisions were likely to exclude a person or class of persons from benefiting from the
estate of a deceased incapable person because they were not an included class of
beneficiaries under either of those schemes.

The Committee indicated that the

incapable person may wish to make provision for such a person or class of persons and
there should be a mechanism for them to be included;292 a mechanism enabling those
persons to access the legislation also.
Following on from this, in 1998, the New South Wales Law Reform Commission
recommended the introduction of a statutory will making scheme as a ‘...means of
providing a person lacking testamentary capacity with a will reflecting, as far as
possible, current intentions or at least what his or her intentions would have been but
for the disability.’293 The focus of the introduction of the provision was that such a
scheme would ‘...greatly enhance the rights and dignity of persons with disabilities by
enabling their property to be devised appropriately by having regard to their current
situation.’294
Subsequently, consideration was given in various Australian jurisdictions to the
appropriate factors to consider in the legislation. The 1997 model legislation provided
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a range of factors the court must consider. For example, initial factors address why the
application is being made, the size of the estate and a draft will.

The next

consideration is the wishes of the person followed by any previous wills. Following
that are considerations of interested parties (under intestacy/family maintenance
provisions, charities, carers and others who may have a moral claim but no legal
mechanism to claim). These considerations seek to facilitate access to the legislation.
(c) Summary of Aims
In the early days the primary aim of the legislation considered by the Victorian Chief
Justice’s Law Reform Committee and the Victorian law Reform Committee was to
manage the incapable persons affairs without taking into account (to any significant
degree) the incapable persons wishes. This is because early considerations arose from
the UK provisions which had the same focus.

Over time however, community

attitudes to the incapable person have changed. This is reflected in the comments of
the New South Wales Law Reform Commission referred to above. It became more
widely accepted that capacity was not an all or nothing concept and that the individual
should be able to participate, where possible, in the process and the wishes of the
individual be taken into account (whether by direct inquiry or investigation of earlier
wills and expression of wishes). The modern position seems to be to provide a
scheme for the distribution of the incapable persons assets upon their death in the
context of first considering the wishes and views of the incapable person (ie:
preserving their autonomy, whereby they can retain some control over what is to
happen to their assets on their death), then second, the interests of those with an
interest in the estate either under intestacy legislation, family maintenance legislation
or who otherwise may have an interest.
In addition, the wishes of a person in an objective sense include a requirement for the
court to consider an estate distribution scheme that provides a fair and reasonable
distribution to those persons to whom the deceased may have some moral or other
duty to provide for. This arises historically from the 1959 and 1983 UK Acts and
early Australian considerations.
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2 Key Issues Considered
Arising from the legislative aims a number of issues were considered in the Uniform
Succession Laws project. Here these issues will be examined.
(a)

Need for the Legislation295

In 1985 Victorian Report considered whether a statutory will-making scheme should
be established in Victoria. After considering the UK provision and identifying the
categories of applications in the UK, the Committee concluded that it was desirable
legislation. Primarily, the reasons were that the intestacy and family maintenance
provisions might not adequately deal with changes in the incapable persons
circumstances since making a will or give effect to what may be perceived to be the
incapable persons wishes and desires at death. For example, provision for de facto
(then not entitled to claim under family maintenance provisions or on intestacy) or a
moral claim not provided for adequately or at all.
In May 1994, the Victorian Chief Justice’s Law Reform Committee provided
examples of circumstances in which a statutory will might be considered. These
include:XAY Where the incapable persons circumstances have changed since making a will;
XAAY Divorce;296
XAAAY where there is no will and the incapable person has a de facto partner who
would not take on an intestacy;297
XA6Y where there is a person who has a moral claim on the estate of the incapable
person but who would not be provided for under relevant family maintenance
or intestacy provisions;
X6Y distributions under an existing will.298
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In July 1994, the Queensland Law Reform Commission identified the issue of whether
the court should have the power to make a will for an adult lacking testamentary
capacity299 as an issue ‘in most urgent need of uniformity.’300
In 1996, the New South Wales Law Reform Commission considered it appropriate to
have such legislation particularly where there were gaps between what a capable
testator might do and what the intestacy and family maintenance legislation directs.301
Thereafter, the assumption was that a scheme would be appropriate and subsequent
reports focussed on ‘how’ (ie: the procedure) is to set it up rather than ‘whether’ that
should be done.
(b)

Whether the Provisions Should Extend to Minors302

In 1989 the New South Wales Law Reform Commission recommended any statutory
will making scheme extend to minors to complement the provisions authorising the
court to grant leave to make a will for a minor and that incapable minors should not be
excluded simply because of incapacity.303 The incapable minor may lack competency
and therefore cannot make a will under the competency provisions but may have
sufficient assets (such as a compensation payment, inheritance etc) for a will to be
made, particularly where the intestacy provision may benefit a person who should not
benefit (for example, a parent who had deserted the child) or may not benefit a person
who should benefit (eg: a carer or close friend).304

This recommendation was

confirmed in the 1992 Report.305
Consideration of similar legislation in other states was undertaken and the extension of
the provisions to minors was recommended for continuity and to avoid ambiguity.306
For example, in 1994, the Victorian Law Reform Committee recommended the
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statutory will making power not be limited to adults stating ‘there is no reason why, if
a minor is incapable, a provision should not be made for him or her.’307
In 1998, the New South Wales Law Reform Commission recommended the court be
allowed to make a statutory will for a minor and reconfirmed the reasons for doing so
as stated in earlier Reports.

The Commission went further to explain that such

authority would be relevant particularly where the minor was to be awarded a large
sum of money and where they may have been abandoned by one or both parents
whereby intestacy provisions would not be suitable.308
The Commission309 also considered various contexts in which a court approved wills
for persons lacking testamentary capacity would be of benefit. These contexts were
where the person:a.

Was suffering from an illness or injury that may well be fatal; and

b.

Had sufficient estate to make application to the court worthwhile; and

c.

Wished the estate to be distributed otherwise than in accordance with the intestacy rules, which
might well only benefit both the parents of the minor. A minor may wish his or her estate to
go to one parent, or the minor may simply wish to benefit another person, for example, a de
facto spouse, a particular sibling or carer.

In relation to minors, s16 of the Succession Act 2006 (NSW) authorises the court to
make a will for a minor. There are similar provisions contained in the legislation in
other jurisdictions. WA is the only state that does not have a provision for court
approved wills for minors.
(c)

When the Application can be Made

In 1994, the Victorian Law Reform Committee preferred a provision for a will to be
made after the death of the incapable person when the size and extent of the estate was
ascertainable and all claims could be before the court. However, the Queensland Law
Reform Commission considered this issue and reached a different conclusion.310
Whilst the Commission initially considered that permitting an application within a
short period (6 months) following the death of the incapable person to account for the
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reluctance of an applicant to bring an application during the incapable persons
lifetime, ignorance of the law or costs considerations, the Committee decided that such
concerns could be appropriately addressed by family maintenance legislation post
death and it was desirable to have a ‘single legislative regime’311 to do so after death.
In 1998, the New South Wales Law Reform Commission considered this position312
and recommended that an application should not be made after the death of the person,
not because of the impact such a late application would have on the autonomy of the
person but because the relevant family maintenance provisions should adequately deal
with such altered distributions.

The Commission considered that allowing

applications after death would be inconsistent with family maintenance provisions and
any distribution after death should be dealt with under a single statutory regime.313
Ultimately, the Commission recommended implementation of the model statutory will
legislation with some variations.
(d)

The Test to Determine the Views and Wishes of the Person Who Lacks WillMaking Capacity314

Considerations included the incapable person’s survival for years after the approval of
the will, what to do with a will of a person made when capable becoming inadequate,
family and intestacy provisions and whether the court approved will needs to deal with
the whole of the estate. 315
This notion is fundamentally reflected, not in the evidence required to put before the
court but in the ‘test’ to be applied by the court in deciding whether a will should be
made. The model legislation attached as schedule 2 to the Queensland Law Reform
Commissions report 52 (1997) provided at 21(b) that the court must refuse an
application unless it is satisfied that the will ‘is or might be one that would have been
made by the proposed testator if he or she had testamentary capacity.’316
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This model provision reflects clause 6 of the draft Wills Act 1994 (Vic). This differs
from the provision in s7 if the Wills Act 1936 (SA) which states at 7(3)(b) that the
proposed will must be one that ‘..would accurately reflect the likely intentions of the
person if he or she had testamentary capacity.’ This test seems to be a reflection of the
‘would’ provisions arising from early English legislation (Lunacy Act 1890 discussed
at paragraph 4.1.3 herein).
S22 of the Succession Act 2006 (NSW) applied a different test in that the proposed
will ‘...is, or is reasonably likely to be, one that would have been made by the person if
he or she had testamentary capacity.’ The Queensland legislation incorporates a
different test. By virtue of s24 of the Succession Act 1981 (QLD) the will must be one
that ‘...is or may be a will...that the person would make if the person were to have
testamentary capacity.’ These provisions seem to reflect the more modern and flexible
‘could’ provisions arising from the Mental Health Act 1983 (UK).
The Victorian legislation ultimately enacted the test as being ‘...the proposed will or
revocation accurately reflects the likely intentions of the person, if he or she had
testamentary capacity.’ This was amended in 2007317 to one which ‘...reflects what
the intentions of the person would be likely to be, or what the intentions of the person
might reasonable be expected to be, if he or she had testamentary capacity.’ These
amendments arose as a result of the courts interpretation of this test in Boulton v
Sanders & Ors.318 In this case, the incapable person had made a will leaving a large
provision to a beneficiary that had predeceased her. There was no gift over provision
of that specific bequest so it would pass to beneficiaries on intestacy. The applicant in
that matter sought to vary that part of the will to include a gift over provision different
to a division of the estate according to intestacy provisions. The trial judge found that
there was no evidence to lead to a conclusion that the deceased did not intend to omit a
gift-over provision and refused the application. That is, there was no evidence to
support that the inclusion of a gift over provision reflected the likely intentions of the
incapable person in accordance with s26(b) of the Succession Act 2006. The matter
was taken on appeal.
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The Court of Appeal interpreted the ‘likely intentions’ test at [111] and [112] and
said:...s26(b) requires satisfaction on the balance of probabilities that the proposed will accurately
reflects the testator’s likely intentions. The question is not whether the testator would probably
have preferred the proposed will to intestacy; nor whether the proposed will is one of a number
of possible proposed wills, all of which might be equally likely to reflect the testator’s likely
intentions. ...the requirement of accurate reflection demands a substantial degree of precision
and exactitude about the “likely intentions.

This decision identified the difficulties arising from the wording of the legislation
which led to the Court to narrowly interpret the test to be applied in determining what
it is the incapable person wants or would want in a will. The Court’s interpretation of
the term “likely intentions” in this case, reflected the “would” provisions in the model
legislation requiring, as the Court said, ‘…a substantial degree of precision and
exactitude….’ 319 Therefore, the term ‘accurately reflects the likely intentions’ did not
provide for the same flexibility that the term ‘could’ would provide, in deciding
whether the proposed will or alternation was within the scope of a will that the
incapable person would consider, weighing up the relevant factors the court is required
to consider in s28, thereby providing little scope for flexibly autonomous
determinations.
Additionally, the wording made it difficult to establish with ‘precision and
exactitude’320 what the likely intentions of an incapable person who had never had
capacity would be, thereby making applications on behalf of such persons who fall
into that category, difficult to bring.321

This case was decided at a time when

consideration of the introduction of the legislation in Western Australia was being
made.

The Western Australian Law Reform Committee sought to avoid the

difficulties experienced in Boulton v Sanders and therefore enacted legislation
reflecting the 1983 UK position.
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The test in the Western Australian legislation is contained in s42(1)(b) which states
‘the suggested will, alteration or revocation, or that will, alteration or revocation as
revised under section 43(1)(b), is one which ‘could’ be made by the person concerned
if the person were not lacking testamentary capacity’. The test contained in s21(b) of
the model legislation (prior to any enactment in Western Australia) is that ‘the
proposed will, alteration or revocation is or might be one that ‘would’ have been made
by the proposed testator if he or she had testamentary capacity’.
In Tasmania, the test is for the will to be one that ‘would’ have been made by the
incapable person had they possessed testamentary capacity. This was changed in the
Wills Act 2008 to ‘reasonably likely’.
Similar to the Queensland and Victorian legislation, the legislation in Tasmania seems
to put the management issues ahead of the wishes of the person. The test used by this
state by virtue of s16E(c) differs from the model legislation in that the Court has to be
satisfied that ‘…the proposed will, alteration or revocation is, or is reasonably likely to
be, one that would have been made by the person…’
In the Northern Territory the test is for the will to be one that ‘is or might be one that
would have been made by the proposed testator if he or she had testamentary
capacity’.322 In New South Wales, the test is that the will ‘is, or is reasonably likely to
be, one that would have been made by the person if he or she had testamentary
capacity.’323
Though these tests are articulated in the legislation using different terminology, the
guiding principles found in the judgement of Megarry V-C in the English case Re
D(J)324 governing the application of the test are:‘(i)

The Court should assume that the incapacitated person has a brief lucid interval
in which the Will is made;
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(ii)

During this notional interval the incapacitated person has full knowledge of
both of the past and of the future in which he relapses into his actual state of
incapacity;

(iii)

In this lucid interval the Court must consider the actual and not a hypothetical
incapacitated person;

(iv)

The Court should assume that the incapacitated person has had the benefit of
competent advice;

(v)

The Court should assume that the incapacitated person would take a broad
brush “rather than an accountant’s pen” to the provisions of his Will.’325

These principles were approved by the court in Australia in Boulton v Sanders.
(e)

The Requirement for Leave

In 1992, the New South Wales Law Reform Commission326 considered the leave issue
and recommended leave be obtained before the application proceeded. The purpose
behind the leave provision was to prevent frivolous applications by ‘any person’
applying under the legislation simply to use it as a means to determine if there is a
provision for them in the will. The Commission considered the threshold question of
capacity at the leave stage could be relaxed such that the applicant only had to show
the person for whom the will is to be made ‘may’ lack testamentary capacity but
would then be required to prove the incapable person lacked testamentary capacity in
the substantive application.
In 1994, the Victorian Law Reform Committee considered it appropriate that a
requirement for leave be included. The purpose of including this requirement was to
act as a screening device to ensure “…only adequately founded applications will
proceed, that the applicant is an appropriate person and that potential parties are
notified”.327 The disadvantage of having a leave requirement and hence, a two stage
process was the potential for two applications and two appearances with access to
justice considerations such as time and cost, potentially discouraging meritorious
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applications from being made.328 The Committee concluded that a way around the
disadvantages was to allow both applications to be heard simultaneously thereby being
used as a ‘fast track’ procedure.329
In 1997, the Queensland Law Reform Commission preferred the two stage process
with the requirement for leave before the substantive application proceeded and was
concerned with how to deal with it procedurally. Ultimately the model legislation
recommended the two stage process.330 Each State and Territory (except for WA) has
the leave requirement in the legislation. Western Australia did not adopt the two stage
process, giving as the reason, the desire to reduce litigation.331
(f)

Forum332

In 1992, the New South Wales Law Reform Commission recommended the Supreme
Court act as the appropriate jurisdiction for applications to be made. As an alternative,
the Committee considered the appropriateness of such power vesting in the
Guardianship Board on the basis that it may be a cheaper and more informal
jurisdiction. However, the Commission concluded that the Supreme Court was the
most appropriate jurisdiction for three main reasons.
First, ‘testamentary capacity is a legal concept familiar to the courts and customarily
applied by the courts.’ Second, ‘the informality and privacy which are claimed as
virtues of the Guardianship Board can also be provided by the Protective Division of
the Supreme Court as may be appropriate.’ Third, ‘the Protective Division already has
analogous power to examine whether a person is capable of managing his or her
affairs and to order that the estate of the person be subject to management.’333
The 1985 and 1994 Victorian Law Reform Committee Reports proceeded on the
assumption that the appropriate jurisdiction was the Supreme Court and the South
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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Australian draft legislation was predicated on the court being the appropriate
jurisdiction.
In 1994, the Victorian Law Reform Committee followed the 1992 recommendation of
the New South Wales Law Reform Committee that statutory will making power
should be conferred on the court. This position reflected the position in the South
Australian draft legislation and the 1985 Victorian Law Reform Committee Report.
In Tasmania, a different approach was taken and the Wills Legislation Amendment Bill
1994 conferred jurisdiction on the Guardianship and Administration Board with the
court overseeing the statutory wills rather than having the power conferred on it. 334
The Queensland Law Reform Commission also considered a joint scheme between the
Guardianship Board and the Supreme Court identifying several advantages. These
include the following:(a) the Board already dealing with questions of capacity in other applications;
(b) Board Members having judicial or legal experience;
(c) less formal operations and therefore more likely to be less complicated;
(d) the exercise of an inquisitorial role.
More difficult or highly contested application could be determined in the Supreme
Court and dual jurisdictions will provide applicants with flexibility and choice,
particularly concerning cost considerations.335
The 1998 New South Wales Law Reform Commission Report336 recommended a
statutory will made in one Australian jurisdiction be recognised in another particularly
in the spirit of the push for national uniformity of succession laws and to avoid
confusion between States. All States and Territories enacted legislation appointing the
court as the appropriate jurisdiction. Tasmania is the only state that also allows
applications, subject to certain criteria, to be made to the Guardianship and
Administration Board.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
334

Queensland Law Reform Commission, Uniform Succession Laws: Wills, Miscellaneous Paper No 15
(1996).
335
Ibid 14.
336
New South Wales Law Reform Commission, above n 293, para 5.40."

*+"
"

(g)

Persons who can Apply337

The 1985 Victorian Law Reform Committee considered the Public Trustee as being
the most likely applicant in statutory will applications338 predicated upon the authority
to manage an incapable persons affairs being conferred on him/her, even if the person
is not a protected person. Notwithstanding the assumption that the Public Trustee will
bring most applications, the Committee recommended any person should be able to
bring the application but with leave to prevent abuse of process.339
In 1989, the New South Wales Law Reform Commission considered there may be
disinterested persons (eg: a solicitor or social worker) who may best determine
whether an application should be made. As such, ‘any person’ should be able to
apply. The abuse of process concerns raised by the Victorian Law Reform Committee
in 1985 could be addressed by the requirement for leave.340 In 1992, the New South
Wales Law Reform Commission recommended any person should be able to apply for
similar reasons expressed in the 1989 Report.
Each state and territory enacted legislation providing for any person to apply.
(h)

Cost341

Costs were considered in the contexts of the application for leave and in deciding the
appropriate forum for applications to be heard. In 1992, the New South Wales Law
Reform Commission recommended the court have discretion in relation to any costs
orders to be made.342 In 1998, the Commission considered that in appropriate cases a
substantive application could be heard at the same time as the leave application
thereby reducing costs. The Commission also considered jurisdiction of a Registrar to
hear applications in relation to small estates. Whilst this may potentially save on
costs, the Commission identified this as a procedural rather than substantive issue so
did not explore the issue further in terms of the legislation and left it to the States and
Territories to decide whether a Registrar could hear such applications.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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(i) Summary
These key considerations are relevant to this thesis. Firstly, issues (d) to (h) above
reflect considerations of access to justice identified in chapter two.

Second,

considerations of procedure (ie: the requirement for leave and the application and
interpretation of the statutory test), jurisdiction, parties and costs are all relevant
factors in balancing the dimensions of justice in a statutory will context.
Considerations of who can apply and the application of the test are relevant to the truth
dimension. These features assist with ascertaining the true facts. The requirement for
leave aligns with the time, cost and truth dimensions. It can prevent unmeritorious
claims thereby preventing time wasted on such applications. It can extend the time,
however, by possibly leading to two hearings. It assists with ascertaining the true facts
as to obtain leave the case must not be without merit. Costs considerations reflect the
cost dimension as does who can apply and the requirement for leave.
Some of these issues are now features of statutory will legislation in Australia. For
example, with the exception of WA, all jurisdictions apply a two stage process where
leave is required. Any person can apply but unmeritorious applications are screened
out at the leave stage. The Supreme Court is the chosen jurisdiction except in
Tasmania where applications can also be made to the Board. Procedure that allows for
an appropriate balance of these features within the three dimensions of justice become
important mechanisms to achieving a system that is fair, effective and efficient and
therefore more likely to be used. Ultimately, the legislation needs to be meaningful.
This can be achieved by making it more accessible. Accessibility can be achieved
through appropriate procedure.

The next Chapter will identify and analyse the

procedure adopted for statutory will cases.
3 Enacting the Legislation in the States and Territories of Australia
Although progress, development and implementation of the legislation in each State
and Territory was slow and sporadic, discussion about statutory will legislation was
vigorous. Whilst a scheme was considered in 1985 Victorian Report then again in
1989 by the New South Wales Law Reform Commission and national discussions
commenced in 1991, it was not until 1996 that the first state enacted the legislation,
with each State slowly following suit.

Tasmania enacted their Statutory Will
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legislation in 1992.343 South Australia followed sometime after in 1996, followed
closely by Victoria in 1997, the Northern Territory in 2001 (with the implementation
of the Wills Act 2000 in March 2001), New South Wales in 2006 (Succession Act
(2006) section 18), Queensland (with proclamation of the amendments on the 1st April
2006) then Western Australia in 2008. Finally, the ACT enacted their legislation in
April 2010.

Despite recommendations as to uniformity with the production of ‘model’ legislation
for consideration by each of the States and Territories by the National Committee in
1997, there are variations of these provisions between states as well as to the wording
to the test enacted legislation between each State and Territory as to the way the
incapable persons intentions are considered.

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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V: CHAPTER FIVE: ANALYSIS OF STATUTORY WILL PROCEDURE

AND CASE LAW
A Introduction
Statutory Will procedure exists in legislation and rules of practice. Although Chapter
two identified access to justice barriers arising at three stages these procedures only
occur in stages two and three of the access to justice framework. The first stage (not
accessing the system at all) is not relevant to this part of the thesis as none of the
procedures fit within that stage. This chapter analyses how the court has applied these
procedures and discusses the cost implications for applicants and the person with
decision-making disability.
B Identification of Procedure Within Stages Two and Three
1 Stage Two: Getting into the System
Procedures at this stage can be divided into two categories. First, procedures that
govern representation for the incapable person in legal proceedings and second,
procedures that provide the mechanism for the commencement of the application.
(a)

Procedures Governing Representation of the Person who Lacks Litigation
Capacity in Legal Proceedings

The definition of a person who lacks litigation capacity is provided in Court rules.344
Once a person has been found to be incapable, the rules require that person to be
represented.345 The incapable person cannot commence or defend an application in
Court unless represented.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
344

For example, in Western Australia, Order 70 of the Rules of the Supreme Court 1971 define an
incapable person to be an infant, a represented person within the meaning of the Guardianship and
Administration Act 1990 or a person declared by the Court to be incapable of managing his or her
affairs. If the person under a disability is a minor, then they are assumed to be a represented person for
the purpose of this order. Likewise, if the person is a represented person (having been declared so
under the Guardianship and Administration Act 1990 or its equivalent), then they are assumed to be a
represented person. If however, the person does not fall into either of these categories, the court has to
embark on an exercise to decide whether or not the person is incapable such as to be declared a ‘person
under a disability’ for the purpose of this order. If so, a representative is appointed. Order 4 of the
Supreme Court Civil Rules 2006 (SA) defines a person under a disability as a child, a person whose
affairs are administered under law for the protection of the person, or a person who is not physically or
mentally capable of managing their affairs or making rational decisions regarding the court proceedings.
345
Rule 7.13 of the Uniform Civil Procedure Rules 2005 (NSW) prevents an incapable person from
bringing or defending any action unless by ‘tutor’. The court has the power to appoint a tutor but if
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These rules apply equally to parties in Statutory will cases as they do in any Supreme
Court action. Case law shows this is done at an early stage. For example, in Public
Trustee v Phillips,346 an order appointing a guardian ad litem for the incapable person
was made in chambers prior to proceeding to a formal hearing.347
In Re Will of Jane,348 an interlocutory application was made for a representative to be
appointed for the represented person.

In Griffin v Boardman349 a guardian ad litem

was appointed by the court at an early date for the incapable person.
In an interlocutory application in Martina Pieternella De Jager,350 a guardian ad litem
was appointed for the incapable person.
In contrast to this court requirement, in the Tasmanian tribunal forum, no formal
representation or appointment is required.
(b)

Procedure for the Commencement of an Application

All jurisdictions require a written application to the Court (or the Board, in Tasmania).
The type or classification of the application varies, depending on the prescribed
procedure of the particular jurisdiction.

For example, in some jurisdictions, the

application is commenced by an originating summons or motion setting out the relief

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
there is a person willing to act and does so, no formal appointment need be made but a consent to act in"
that capacity is required. Order 15 rule 2 of the Supreme Court (Miscellaneous Civil Proceedings Rules)
2008 (VIC) provides that a person under a disability requires a litigation guardian to bring or defend"
proceedings in court. The litigation guardian is required to act by solicitor. For Queensland, see section
93 of the Uniform Civil Procedure Rules 1999 (Qld). In South Australia, as a general rule, a person
under a disability (termed a “protected person” by virtue of order 79 of the Supreme Court Civil Rules
2006 (SA)) must be represented by a litigation guardian unless the court permits the person to act
personally. Regulation 275 of the Court Procedure Rules 2006 (ACT) requires a person under a
disability to commence or defend an action only by litigation guardian. Regulation 15.02 of the
Supreme Court Rules (NT) requires a person under a disability to commence or defend an action by
litigation guardian who must act by a solicitor. In Tasmania, a person under a disability is required to
be represented by a litigation guardian pursuant to order 292 of the Supreme Court Rules 2000 (Tas).
The litigation guardian acts in that capacity subject to filing certain documents.
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sought and the persons affected.351 In others, persons affected are not required to be
identified.352 Other jurisdictions provide for an application to be commenced by claim
or application.353 In all jurisdictions, the application is required to be supported by an
affidavit addressing statutory criteria.
In Tasmania, the procedure for commencement of an application in the Guardianship
and Administration Board is less formal. Here an application is commenced by the
applicant completing prescribed Form 14: Statutory Will, which addresses, amongst
other things, the criteria the Board is to consider under the Wills Act 2008 (Tas).
Accompanying Form 14 is a form entitled “healthcare professional report CHCPR-E”,
to be completed by a Health Care professional, psychologist or medical practitioner.
The forms specifically ask for information regarding testamentary capacity of the
person for whom the will is proposed. As this procedure makes use of prescribed
forms, the application becomes more readily accessible because the applicant is
directed to those form in as the mode of commencement rather than having to navigate
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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practice Direction 9.3.1(3)(a) of the Supreme Court Consolidated Practice Directions (WA) provides
that a statutory will application is to be commenced by originating summons which is to set out the
nature of relief sought and the persons or class of persons affected or concerned. The represented
person is to be named as a defendant unless they are making the application (or someone on their behalf
in which case they will be the plaintiff). In NSW statutory will applications fall under Division 2 rule
6.4(1)(h) of the Uniform Civil Procedure Rules 2005 and are required to be commenced by summons.
Rule 6.12 prescribes the summons is to specifically state any relief claimed. Regulation 88.05 of the
Supreme Court Rules (NT) requires an application for a statutory will to be made by originating motion
using a prescribed form.
In Tasmania, an application to the Supreme Court for a statutory will is
commenced by virtue of order 89(p) of the Supreme Court Rules 2000 (Tas). The mode of
commencement is by way of originating process with a supporting affidavit addressing matters in the
Act. The originating summons is to be accompanied by an affidavit addressing testamentary capacity,
the appropriateness of the applicant to make the application and all matters set out in section 41 (unless
the court otherwise directs). Notice to the defendant under order 6.14 must be accompanied by an
affidavit setting out the matters to be considered by the Court under the Act.
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In Victoria, Order 17 of the Supreme Court (Miscellaneous Civil Proceedings Rules) 2008 (VIC) sets
out the procedure governing statutory will applications. Order 17 Rule 5(1) provides the application is
to be commenced by originating motion supported by an affidavit. Order 17 Rule 5(4) does not require
interested parties to be named, joined or served but only to state whether the application is made on
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For Queensland, section 10 of the Uniform Civil Procedure Rules 1999 (Qld) provides an application
can be commenced either by claim or application. In statutory will matters, it appears that the
appropriate way to commence and action is by application as the relevant law does not prescribe a
specific process to be used. The Rules require a primary action (defined in order 28 as an action
separate from other actions in the court) to be commenced by originating process in the form of a
summons (order 34) in the approved form (form 2, Supreme Court Practice Directions). Regulation 34
of the Court Procedure Rules 2006 (ACT) requires an application to the Supreme Court to be
commenced by either an originating application or originating claim. In statutory will applications, an
originating application would be used as regulation 34 states that if a Territory law allows a person to
apply to the court for an order and that law does not prescribe the process to be used, then it is to be
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through the court rules and practice directions to find out how to commence, as in the
court system.
2 Stage Three: The System Itself
The procedures at this stage fall into four categories. Firstly, the requirement for
leave, second, representation of interested parties, third, the hearing itself and finally,
costs.

These categories have been identified from an analysis of the prescribed

legislative and court based procedures and the case law commenting on the practical
use of these procedures. Each of these categories is discussed below.
(a) Requirement for Leave
Two points arise when considering the leave requirement. First, in every jurisdiction
except Western Australia and applications to the Guardianship and Administration
Board in Tasmania, a statutory will application involves a two stage process. The first
stage requires the applicant to obtain leave.354 After leave is granted, the substantive
application is considered at the second stage. Usually, these two stages are heard at
the same time.355
The purpose of the leave provision is to discourage applications that are baseless and
unmeritorious. For example, Gillard J in Monger v Taylor (“Monger”) considered the
leave requirement as ‘…a screening process to ensure that frivolous baseless claims
are not made and in particular a baseless allegation that a person lacks testamentary
capacity’.356 The court in that case granted leave and made an order authorising the
will contemporaneously.
Debelle J in Hoffmann v Waters considered the requirement for permission357 was:"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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Succession Act 2006 (NSW) s18, Succession Act 1981 (QLD) s22, Wills Act 1997 (Vic) s21(2), Wills
Act (NT) s20, Wills Act 1969 (ACT) s16A(1) (referred to as a ‘note’ at the end of this subsection), Wills
Act 1936 (SA) s7(1) (referred to as ‘permission’ rather than ‘leave’), Wills Act 2008 (Tas) s23.
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Succession Act 1981 (QLD) s22 provides for the leave and substantive applications to be heard
together, Wills Act 2008 (Tas) s23, Order 17 Rule 6 of the Supreme Court (Miscellaneous Civil
Proceedings Rules) 2008 (VIC) provides that if leave is granted to bring the application, the court can
either proceed with the application or give directions as to progress. Pursuant to Regulation 88.05 of
the Supreme Court Rules (NT), once leave is granted, the application proceeds as if it were the
substantive application for a statutory will. See also the comments of DeBelle J in Hoffmann v Waters
[2007] SASC 273 in relation to the South Australian legislation.
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...included to provide a process by which to screen out baseless or unmeritorious applications
and, in particular, baseless claims that a person lacks testamentary capacity. ..358

This was further approved by Atkinson J in Sadler v Eggmolesse who observed that
the purpose of the leave provision was to ‘screen out unmeritorious applications.’359
The second point is identified in Boulton v Sanders, by Balmford J (citing with
approval Monger) ‘…that the leave application is at least as important as the
substantive application itself, and in most cases would be the most important
application.’360 This point is in effect related to the first in that the importance of
obtaining leave is to fulfil the purpose of the leave requirement. That is, to screen out
baseless and unmeritorious applications.
However, there is mixed judicial opinion regarding the importance and indeed,
relevance of having the leave requirement. For example, in Hoffmann v Waters,361
Debelle J was critical of the need for a two stage process questioning whether
obtaining ‘permission’ to bring an application was a necessary step. He observed that
discouraging unmeritorious and frivolous applications could be achieved simply by
looking at the need to establish that the incapable person lacked testamentary capacity.
If they did not lack capacity, then the application would be refused. As such he
thought consideration should be given to the removal of the leave requirement because
“...the cost of an application for permission...adds an unnecessary cost burden on what
is already an expensive process.”362
This criticism seems to find support in the subsequent approach taken by the court to
the leave requirement in some jurisdictions. There is a growing trend to consider the
leave and substantive applications together providing merit to Debelle J’s comments.
For example, in Bryant v Blake363 the court heard the leave application and the
substantive application together. Gray J in Rak observed ‘...where the application is
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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not obviously without merit, it is appropriate that leave to proceed and the substantial
application be heard concurrently.’364

In Griffin v Boardman, the court directed the

permission and substantive applications be heard at the same time because the
application appeared to have ‘some merit.’365

In Elayoubi, application of Wosif,366

the application was managed on an urgent basis with the leave and substantive
applications heard contemporaneously. The evidence was brief but the court judged it
sufficient. Instructions were readily obtained at trial and the matter finalised quickly.
In Martina Pieternella De Jager,367 the court heard the permission and substantive
applications at the same time. In Estate of S, Ward J granted leave to bring the
application and made an order that a will be made in the same hearing.368 In Sadler v
Eggmolesse, Atkinson J indicated that the application for leave can be considered in
the same hearing as the substantive application where all the evidence is available.369
Otherwise, the application for leave can be heard then adjourned to final hearing when
all the evidence is available and before the court.
These cases demonstrate that Australian courts are taking a common approach by
hearing the leave and substantive applications together. Sufficient information has to
be provided at the leave stage for the court to determine if, indeed, the application is
baseless or unmeritorious. More comprehensive information has to be provided to
determine the substantive application at stage two including the information already
provided at the leave stage. Therefore, there seems little point in having a two stage
process because the applicant is presenting the same information twice. This adds to
the costs because there are potentially two hearings. The court’s solution to this has
been to generally hear both stages together, making the need for a two stage process
redundant.

In light of this it might be suggested that the Western Australian and

Tasmanian legislative approach is preferable. These approaches contain no
requirement to obtain leave to bring the application370 and all aspects of the
application are considered at the same time in a single hearing.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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(b) Representation of Interested Parties
The second stage three category of procedural issues concerns the representation of
persons with an interest in the application. In New South Wales, Queensland, Western
Australia, Northern Territory and Tasmania, the legislation provides that a court must
refuse the application unless those persons with an interest in the application have an
opportunity to be represented in the proceedings.371 The purpose of this mandatory
requirement is to meet the object of the legislation described by Balmford J in Boulton
as ‘… to ensure so far as the law can do it that those who have a duty not so much to
reward but rather to provide maintenance and support do so by appropriate
testamentary disposition.’372 This means that to ensure that the people who might be
affected by the proposed will are given an opportunity to inform the court of their
position, the court must not grant a will unless those persons have been given the
opportunity to do so. These persons have a right to be heard and to be heard. In
practical terms, it is likely that persons who will be adversely affected if a statutory
will is not made will consider participating. However, if those adversely affected
persons agitate for a different will then those who are benefiting should also have the
opportunity to participate. This must refuse provision therefore ensure justice can be
done because all those affected either by a will being made or not being made, are able
to participate.
Therefore, in deciding what will the court is to approve for the incapable person, the
interests of the individual, that is the ‘should I reward a benefactor’ question373 can be
weighed against the public purpose question: “do I have a duty to make provision
for…proper maintenance and support?” Balancing these considerations requires those
persons interested to be given the opportunity to participate. Whilst balancing these
factors is important to meet the object of the legislation, access to justice issues arise.
Specifically, this provision lends itself to attracting more parties participating in the
litigation. In addition to privacy concerns, the more parties that participate, the longer
the application will take and the more costly it will be making it less attractive to
access the legislation.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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To give effect to the ‘must refuse’ provision in a way that minimises the access to
justice problems identified, some jurisdictions have introduced their own procedures.
For example, the WA Supreme Court has sought to address this in a practice direction.
Practice Direction 9.3.1 says that the person or class of persons affected by the
application should be identified in the originating summons but shall not be given
notice until the court has directed. This alerts the court to who the interested parties
before steps are taken to join them.
The Supreme Court of Western Australia has managed this by directing notice be
given by serving a letter with a copy of the originating summons and will on the
interested parties. Those parties were joined as defendants in the original application
though none participated.374
In Tasmania’s tribunal jurisdiction, the Board gives notice of the hearing to certain
interested parties and conducts the hearing in accordance with Division 1 Part 10 of
the Guardianship and Administration Act 1995 without the need to join them.
Examples of how the court has approached representation of interested parties in
jurisdictions containing the ‘must refuse’ provision are provided by the following
cases.
In AB v CB & Ors,375 the mother of a severely incapacitated girl commenced an
application for a will to be made for her daughter. The court joined all relevant
parties, namely the mother, father and brother, as defendants but none participated in
the proceedings.
In Deecke v Deecke,376 the issue of representation of the represented persons’ father
arose. In that case the represented person had no will and therefore, the beneficiaries
of her estate on intestacy were her mother, father and brothers. The mother was the
applicant and her application was supported by the three brothers. The represented
persons father was notified of the application and provided with copies of the
documents by email.

Although not formally served, the Court was satisfied that he

had been given notice and an opportunity to participate as he had communicated with
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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the plaintiffs solicitors by email about the application and the documents stating his
position. This was held by the court to be sufficient to establish the plaintiff had taken
adequate steps to allow for the representation of the father in the proceedings.
In Re Will of Jane377 the son of an incapable person brought the application. His sister
and brother (the incapable persons other children) were joined as defendants. Other
interested persons were notified although they are not identified in the reasons.
The Guardianship and Administration Board in Tasmania took a different approach
than the Supreme Court in previous cases, to the participation of interested parties. In
EKI (Statutory Will),378 the Board conducted an independent investigation into the
interested parties’ views of the application. The matter was listed for hearing with
interested parties being notified of the hearing date.
These cases show that although the mandatory provision exists, the court has tried to
comply with the provision without unnecessarily involving or joining parties. This
helps to keep costs down and reduces the time involved. If parties seek to participate,
however, the court must hear why they ought to be allowed to participate.
In other jurisdictions, a ‘must refuse’ requirement does not exist. For example, s29 of
the Wills Act 1997 (Vic) provides a mechanism for interested persons to appear379
provided that they are ‘any other person who has, in the opinion of the Court, a
genuine interest in the matter.’380 However, it is not a requirement that an application
must be refused if such persons are not given the opportunity to be represented.
Section 7(7) of the Wills Act 1936 (SA) provides a list of persons entitled to appear and
be heard but there is no ‘must refuse’ provision. However, when read in conjunction
with Rule 98 Order 8 of the Supreme Court Civil Rules 2006 (SA), notice of an
application is to be given to persons as directed by the Registrar and to such other
persons who appear to the court to have an interest in the application. Order 38 rule 4
of the Supreme Court Civil Rules 2006 (SA) requires every person whose interests
may be directly and adversely affected and whose presence before the court is required
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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for judgement to be entered is to be made a defendant to the application. Therefore, if
the interested party falls within this provision, they are required to be made a
defendant. Notice is insufficient, arguably restricting the discretionary aspect of this
States legislation.
There are a number of examples of how the court has approached representation of
third parties in jurisdictions that do not contain the ‘must refuse’ provision.

In

Monger, the plaintiff, a nephew of the represented person by marriage, brought an
application for a statutory will. The represented person had no will and would die
intestate. On intestacy, her sister would be the sole beneficiary. The application was
issued without the sister being joined. The court said the plaintiff ‘…should take all
steps necessary to identify and locate any person who may have a genuine
interest….’381 Rather than joining those identified parties to the action, Gillard J
suggested382 the plaintiff could proceed to tell those persons about the application and
suggest they may wish to attend the leave application. Ultimately, the sister was
subsequently joined as a defendant.
In Boulton v Sanders,383 section 29 of the Wills Act 1997 (Vic) provided that persons
who, in the courts opinion, have a genuine interest in the matter may appear at an
application for leave. In that case, ten parties were named as defendants. The Plaintiff
was the daughter of a close friend of the represented person. The first Defendant was
the represented person and the remaining nine Defendants were nieces and nephews
who shared in the estate on intestacy. Two Defendants took no part in the proceedings
whilst eight did. Of those eight, five filed affidavits. All those persons entitled to
appear were joined as defendants. However, charities who had benefited under an
earlier will were not joined as their legacies were not being disturbed by the
application.

They joined only those parties likely to be materially or adversely

affected.
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In Public Trustee v Phillips,384 an order was made for the attempted service on an
interested party to the proceedings. Service was unable to be effected. The Court was
critical of this but ultimately found that notice was not required to be given to that
party because he had acted against the interests of the represented person when he had
power under an enduring power of attorney and had no contact with her since his
release from prison some years prior. Arguably, it would not be an option under the
‘must refuse’ provisions.
In contrast, in Bryant v Blake,385 the court was not satisfied that a half sibling not be
given an opportunity to be heard or notified of the proceedings because she had not
maintained any contact with the incapable person or the plaintiff.
In Rak the parents of the incapable person commenced an application for a will for
their brain-injured son.

Other interested parties were the incapable persons two

siblings. One sibling was also under a disability to the other was appointed his
guardian ad litem. Gray J was satisfied that notification to these interested parties
complied with section 7(7)386 and they were not joined. However, one interested party
participated in the proceedings by filing an affidavit.
These cases illustrate that whilst there are differing requirements in each jurisdiction,
the court is adopting a flexible approach within the confines of the procedural
provisions. It can do this by invoking incidental provisions contained in the legislation
where the court can make necessary procedural orders or directions.387 However,
whilst these provisions can be invoked, it can only do so within the confines of the
legislation and associated court rules.

In some instances, it is submitted, this

unnecessarily ties the court’s hands. The court cannot avoid notification and/or joinder
and therefore cannot prevent an increase in cost and time should those parties wish to
participate. In jurisdictions where the ‘must refuse’ provision does not operate the
court can none the less proceed with the application without offending the provisions
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of the legislation, avoiding unnecessary adjournments, reducing time and cost. Less
parties, less time and less cost can produce an equally good outcome.
(c) The Hearing Itself
The third category of procedural consideration in stage three concerns the hearing
itself.
Statutory will applications are usually heard in open court.

However, there are

provisions in the rules that allow matters to be dealt with on papers without the need
for attendance at court. This was identified as a possible appropriate procedure by
Palmer J in Fenwick, Re; Application of J R Fenwick & Re Charles where he stated
‘(t)here is no need for straightforward, unopposed cases such as Re Fenwick and Re
Charles to be heard in open Court and for Counsel to appear to make submissions.
Such application can be dealt with on papers by a Judge in Chambers...’388 on the
condition that the evidence is “so clear and convincing as to all matters upon which
the Court must be satisfied”.389
He went on further to say:“As with decisions made in Chambers in uncontested application under the Protected Estates
Act and the Adoption Act there is no need for publication of reasons for a decision made in
Chambers in straightforward, unopposed applications for a statutory will.

Many of such

applications will involve minors or mental health issues or matters of concern only to the
immediate family members. There is no public interest in publishing reasons for judgment in
such cases. Further, the dispensation of the requirement to give reasons in such applications
will permit them to be dealt with far more quickly than otherwise”.390

These comments are relevant considerations for access to justice.

A benefit of

dispensing with reasons is that a decision can be delivered immediately without the
need to reserve for the purpose of drafting reasons, therefore delivering justice in a
timely manner. A pitfall of not publishing reasons is that persons will not gain
knowledge of the process and how it is applied to the legislation. However, as will be
discussed in Chapter Seven, knowledge of the legislation can be addressed in other
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ways. For example, where the application is contested, the matter can be heard in
open court and reasons for decision delivered ex tempore or by way of written reasons.
C Costs
Two issues arise here. The first concerns the amount of costs of applications generally
and the second concerns the approach the court takes to costs orders as a result of
those applications.
1 The Amount of Costs
Statutory will applications have been criticised for being expensive. The discussion of
the application of procedural requirements earlier in this Chapter illustrates why this is
so. Separate procedures associated with the two stage process, inclusion of interested
parties and representation of the incapable person need to be separately addressed and
all add to the cost of the application. Cost issues have also attracted the attention of
the Court. The court has commented on these costs. For example, Debelle J observed
in Hoffmann v Waters391 that the costs of bringing an application for a statutory will
are substantial. This cost aspect has also attracted the attention of law reformers. For
example, in a consultation paper on Succession Law: Wills, the Victorian Law Reform
Commission identified ‘…that the average cost of an uncontested statutory will
application is $7,600.00’ and for contested applications up to $40,000.00.392 This is
expensive in relative terms for making a will compared to the person who does not
lack testamentary capacity as discussed in Chapter Three.
2

The Court’s Approach to Costs Orders

The legislation is liberal in terms of the court’s discretion regarding costs in that the
court can make any order it thinks fit.393 Practically, the court has approached costs in
three ways. Firstly, parties may bear their own costs. This may be in the form of a
positive order to this effect or alternatively, the court may make no order as to costs.
This outcome is common in circumstances where a party is advancing his or her own
interests. Second, the court has ordered the losing party pay the costs of the successful
party(s). This outcome is common in highly contentious proceedings, particularly
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where a party is advancing their own interests. Third, the court has ordered costs be
paid from the estate of the person lacking will-making capacity. This outcome is
common in uncontentious matters, particularly where the applicant has no interest in
the matter except for advancing the interests of the person lacking will-making
capacity.
(a) Examples where Parties Bear their own Costs
In Monger, the parties resolved their dispute as to the appropriate terms of a will and
asked the court to approve the will in the form agreed. Gillard J, in making no order
as to costs, said ‘…costs should be kept to a minimum and the court and the parties
should ensure the procedure adopted gives effect to that objective.’394
In Hoffmann v Waters Debelle J said ‘...there is a strong argument that, since parties
are seeking to advance individual interests, each party should bear their own costs’.395
In Re Will of Jane [No 2]396 the court ordered that the plaintiff should pay the first
defendants costs of the proceedings with no order as to costs of the second and third
defendants (who were the children of the represented person).

In forming this

conclusion, Hallen AsJ affirmed the position in Monger that:Since parties are seeking to advance individual interests each party should bear their own
costs.397

(b) Examples where the Unsuccessful Party is ordered to Pay the Costs of the
Successful Party(s)
In Boulton there were several interlocutory steps, substantial affidavits and protracted
hearings which led parties to incur high costs. Each party argued for their costs to be
paid by someone else. The plaintiff argued that costs should be paid out of the estate
of the represented person, as to make a costs order against the plaintiff’…would
discourage the initiation of proceedings…’.398 Six of the ten defendants argued that
costs should follow the event as was the usual order in civil litigation matters.
Defendants six to ten submitted that in circumstances where the applicant is an
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independent administrator of the affairs of the person lacking will-making capacity,
they should be entitled to costs out of the estate.399
The trial judge refused to make an order that the applicants’ costs be paid from the
estate of the person lacking will-making capacity. In the subsequent costs decision of
Boulton v Sanders (No 2),400 Balmford J ultimately ordered the plaintiff pay the
defendants costs on a party-party basis. He considered that although ‘(m)ost litigation
involves a risk of a costs order” it did “…not wish to suggest that (he) would regard
the ordinary principles that costs follow the event as necessarily appropriate to every
application…’.401 However, given that the plaintiff stood to benefit substantially from
the estate had her application been successful, the court considered the relationship of
the plaintiff to the outcome was such that she should bear the cost consequences
arising from the litigation risk she took.
The Court of Appeal, in Boulton v Sanders was of the view that because the person
lacking will-making capacity nor her administrator were joined as parties to the action,
it could not make a costs order against their estate.402 The Court commented that ‘the
legislation was aimed at the benefit and protection of incapable person’403 and
therefore in circumstances ‘...where an application is reasonable and really prompted
by a desire to protect the property of an incapacitated person, the applicant should not
bear the costs.’404 Dodds-Streeton AJA went on further to say:Where an application is brought by and for the benefit of persons including the applicant,
rather than by a disinterested administrator, the ordinary principles governing costs in
adversarial litigation properly apply. It should not be presumed that the estate, rather than an
unsuccessful applicant, will be ordered to pay the costs of the proceedings merely because
there is a “fair case of dispute.405

In Mace v Malone (No 2) Daubney J, refused costs to be paid from the assets of the
person lacking will-making capacity and ordered the unsuccessful party to pay the
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costs of the successful party. His reasoning was that, as there was no benefit for the
person lacking will-making capacity in the litigation, he could see no reason why his
assets should be reduced by ‘…this spat between the competing camps in the
family’.406
(c) Examples where Costs were Ordered to be Paid from the Estate of the Person
who Lacks Will-Making Capacity
Hoffmann was an uncontentious application where the mother of the person lacking
will-making capacity sought the court to approve a will excluding the father on the
basis that the mother was his full-time carer and the father only had intermittent
contact. Debelle J, in ordering the costs be paid from the estate of the person lacking
will-making capacity, noted that a frivolous applicant with an unmeritorious
application faces the likelihood of an adverse costs order against them, which would
be a sufficient deterrent to bring such a claim in the first place.

407

This was not the

case in this matter.
In Rak,408 the court awarded costs to be paid from the estate of the person lacking will
makding capacity because the application was genuine and reasonable.409
In Estate of S,410 Ward J ordered that the costs be paid from the estate. In AB v CB &
Ors,411 costs were also ordered to be paid from the estate. Additionally, in Martina
Pieternella De Jager412 costs of all parties were ordered to be paid from the estate.
The case law discussed above indicates a trend towards awarding costs from the estate
if the application is meritorious, uncontested and for the benefit of the incapable
person. Additionally, if the applicant is the representative of the incapable person and
not advancing their own interests, there is sufficient reason to allow the
representative’s costs to be paid from the estate of the person lacking will-making
capacity. The court’s approach to contentious applications has either been to order the
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unsuccessful party pay the costs of the successful party, no order as to costs or for the
party to bear their own costs.
3 Summary of Procedural Issues
This Chapter has examined the application, through case law, of statutory will
procedure for the purpose of identifying issues affecting the use of the legislation.
This examination shows four broad issues arise from case law. Firstly, the leave
requirement may be unnecessary and therefore a two-stage process is not appropriate.
Second, the ‘must refuse provision’ in terms of representation of persons interested in
the application may be unnecessary. Third, the courts take different approaches to the
hearing process being either in open court or in chambers and the publication of
reasons with some not publishing. Finally, there is an issue with the financial costs
associated with an application and who should pay them.413
As to the first issue, the criticism is that a leave requirement is unnecessary and adds
to costs.

The court is commonly hearing the leave and substantive applications

together using the same evidence at the leave stage as for the final stage. This indicates
the leave requirement may be removed. The purpose of the leave requirement can be
met by frivolous litigants being faced with prospects of a costs order for an
unsuccessful application.
As to the second issue, procedures governing the participation of interested parties
vary. The Court has been looking at more flexible ways to deal with representation of
interested parties. The ‘must refuse’ provision, however, affords limited flexibility
and commonly leads to joinder of all interested parties, thereby increasing the
likelihood of participation and, thus, costs.
As to the third issue, hearings in open court with published reasons are unnecessary in
uncontested applications. They add to the cost of the application by requiring more
appearances. They add more time because it takes time to write and deliver reasons.
Reasons may be required in unsuccessful contested applications. However, instead of
writing reasons as a matter of course, written reasons could only be provided if
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requested by a party who would only be likely to do so if contemplating an appeal.
Whilst some jurisdictions already make orders without providing written reasons,414
clarity is required regarding the ability to do so, particularly for the benefit of the
parties. Alternatives should more readily be considered.
As to costs, in uncontested meritorious applications, the common order is costs are
paid from the estate of the incapable person.415 In contentious or unmeritorious
applications or where an applicant seeks to benefit, costs generally follow the event.
Where costs are paid from the estate of the incapable person, awareness that the
money paid towards costs could be utilised elsewhere for the benefit of the incapable
person is relevant. This is because
In determining whether it is appropriate to exercise the discretion to order that the costs of an
application ... be paid from the estate of a living but incapacitated person, the avoidance of any
potential adverse impact on that vulnerable person’s long-term security and welfare will
always be an important consideration.416

D Conclusion
Procedural amendments to reduce costs and streamline the application process are
beneficial to encouraging use of the legislation as long as the amendments to not result
in an unjust process or outcome. Procedures are not going to achieve perfect access to
justice because different litigants may want different things from the litigation.
Common challenges for all parties to a statutory will application have been identified
in this chapter. The court has been looking at ways of improving these procedures to
overcome these challenges by encouraging flexibility, handling matters expeditiously
and reducing costs. As Palmer J said in Fenwick, Re; Application of J.R Fenwick &
Re Charles ‘(t)here are likely to be many such applications in the future and it is
desirable that they should be dealt with by the Court as expeditiously as possible.’417
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However, the court can only work within the limits of prescribed procedure.
Prescribed procedure creates barriers to accessing the legislation and provides
disincentives to apply. This will be discussed in the next chapter.
"
"
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VI: CHAPTER SIX: BARRIERS AND SOLUTIONS
A Introduction
People accessing statutory will legislation experience barriers at three stages of access
to justice: not accessing the system, getting into the system and the system itself.
Chapter Two identified five barriers to access to justice experienced by disadvantaged
and disabled persons. In this Chapter, the barriers that are applicable to the statutory
will applications and the case law discussed in Chapter Five are analysed.
Before the barriers and solutions are discussed, this Chapter examines whether it is
necessary to change the forum to hear statutory will applications to a quasi-judicial
body, in order to improve access to justice in statutory will proceedings.

This is

because submissions were made in 1992 to the New South Wales Law Reform
Commission to consider a Board as the forum to hear applications.418 Thereafter, the
barriers will be examined at each stage. This Chapter will then propose changes to be
made to facilitate greater access to the legislation.
B Quasi-Judicial Bodies as the Forum to Hear Applications
Quasi-judicial bodies provide an approach that is informal, flexible and transparent.419
Quasi-judicial bodies also purport to provide justice that is fair, just, economical and
quick,420 features often said to be lacking in a court.
An additional feature of a quasi-judicial body is that the presence at the hearing of the
person with a disability for whom a decision is being made is encouraged and is
considered of central importance because their fundamental human rights are being
affected.421 This approach is consistent with the aims of statutory will legislation
which seeks to promote autonomy of the person lacking will-making capacity.
The benefits of a less formal approach formed the basis of submissions to the New
South Wales Law Reform Commission that a tribunal should be considered an
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appropriate jurisdiction to hear statutory will applications.

This suggestion was

dismissed in New South Wales on the basis that these qualities could be provided by
the court.

However, the Commission did not say whether such procedures are

currently provided in the court and if not, how they could be. Further, since the
introduction of the legislation, no procedures have been introduced to allow the court
to take a less formal approach to statutory will applications. The applications are
governed by procedure which existed prior to the legislation being introduced.
At the time the submissions were made to the New South Wales Law Reform
Commission, there was no uniform administrative tribunal which could manage
statutory will applications. Although the Guardianship Tribunal of New South Wales
was in existence, it was (and is) a specialist tribunal conducting hearings about adults
whose decision making capacity is affected. Hearings are not presided over by a judge.
Therefore, hearing applications in this tribunal would have required substantial
legislative change. As of 1 January 2014, however, this tribunal will be integrated into
a single tribunal to be known as the New South Wales Civil and Administrative
Tribunal (NCAT).422 Therefore, if such a submission were made today, it might not
be so readily dismissed, particularly if there are judicial officers available to preside
over hearings.
Notwithstanding the position in New South Wales, Parliament, for example in
Western Australia, can, and has, introduced legislation that ‘...provide(s) for the
interests, protection and welfare of disabled persons or persons in need of
guardianship or administration orders in the manner best suited to cater for their
requirements and to establish a tribunal and rights of review, to deal with applications
concerning the interests of such persons...in which a legislative regime and policy has
been specifically devised to care for persons, or categories of persons, in need of
special care and protection.’423
Where parliament has seen fit to introduce legislation giving the power to a quasijudicial body, rather than a court, to make decisions regarding guardianship and
administration of a person lacking capacity to make those decisions for themself, it can
give power to a quasi-judicial body to approve a will for the person lacking will"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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making capacity. There are sound arguments for statutory wills to be heard in a less
formal, less costly system that facilitates a move towards autonomy of the person
lacking will-making capacity. These will be discussed in the following paragraphs.
Firstly, the Tasmanian legislature has seen fit to confer such power to the
Guardianship and Administration Board to decide statutory will applications that meet
certain criteria.
The procedure adopted by the Board is:...conducted as much as possible in an informal inquiring style primarily to facilitate the
meaningful inclusion of people with disabilities into the process...424

This approach makes it easier for the person lacking will-making capacity to
participate and for the process to be more accessible and easier to navigate. In
addition, the Board possesses an inquiry function425 to ensure all relevant material
integral to a decision is available to the decision maker for consideration. This inquiry
function can be utilised to ascertain relevant information and responses from interested
parties without the need to join them or otherwise have them participate in the
proceedings.
Second, applications reviewed by the Board are mostly uncontroversial and
uncontested though sometimes the issues raised are complex.426

With the 2008

amendments to the Tasmanian statutory will legislation, the Board is still empowered
to hear applications but where alterations to an existing will are required, Parliament
decided the court is the appropriate forum for these applications to be heard.427 The
reason for this was that in a situation where no will existed, the Board was creating an
interest and accordingly it was unusual for the will to be contested. Where a will
already exists, an alteration that takes away an existing beneficial interest may cause
controversy best dealt with in a more formal setting.428
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Third, benefits of a more informal forum include case management and hearing of
matters in a less formal manner than that experienced in a court. For example, formal
pleadings are not required and non-legal advocates can act as representatives. The
Board can inquire about the interests of potential parties rather than be required to join
them. These procedures allow quasi-judicial bodies to hear matters more quickly and
at lower cost429 as there is a significant reduction in court events. Additionally,
restrictions in relation to awards of costs430 potentially remove the risk of costs being
paid from the estate of the person lacking will-making capacity.
Fourth, in terms of the cost and time dimensions of justice, access considerations for a
quasi-judicial body are different than for a court. It is submitted that the aim behind
the purpose of procedure for quasi-judicial bodies together with the consultative and
inclusive purposes of those procedures align better with the modern aim of the
statutory will legislation. Compared with adversarial trial procedures adopted by the
court, which create barriers excluding or discouraging the person lacking will-making
capacity or their representatives applying for a statutory will, a quasi-judicial body
provides a less formal approach to hearings in that forum.
Quasi-judicial bodies, however, are not without criticism. It has been suggested that
informality can be taken too far. If a hearing proceeds in a conversational tone with no
clear indication of whether the parties are giving evidence or not, whether the words
spoken are taken as submissions and lack of clarity as to whether there are
opportunities for cross examination,431 the procedure may not achieve justice.
Absence of a clear structure as to the content and direction of the conversation432 and
direction as to how the conversation was being treated,433 might distract parties from
the serious legal implications of the tribunal’s decision and the importance of putting a
case and contesting evidence submitted by other parties.

This affects the truth

dimension of justice.
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These criticisms can be addressed by prescribing and following a specific process.
There are usually provisions governing this process in a quasi-judicial body which
provide for an appropriate fact finding process.434
One way that these concerns can be addressed is to appoint a judge to preside over
hearings in a quasi-judicial body. A judge is appropriate because the nature of the
matter being considered, particularly the determination of testamentary capacity, has
traditionally been decided by a judge in the Supreme Court.

Additionally, the

significant legal implications of granting or not granting a statutory will application,
lends weight for the need for a judge to make the decision.

Additionally, having a

judge preside may also alleviate some of the concerns identified in the second reading
speech of the Wills Bill 2008 (Tas) allowing controversy to be dealt with by a judge in
a tribunal setting using less formal procedures.
As a further protective measure, a right of appeal can rest with the Supreme Court, the
ultimate common law custodian of the parens partiae jurisdiction, through an
application to the Court of Appeal.
In conclusion, informality and flexibility are attractive features of the processes within
a quasi-judicial body whether exercised by a judge or other tribunal member or panel.
In this respect, it is these processes, rather than the forum itself, that are needed to
increase use of the legislation. The New South Wales Law Reform Commission
correctly, I submit, stated that informality, flexibility and transparency providing
justice that is fair, economical and quick, can be provided by a court. To do so in
statutory will cases requires amendments to legislation and procedure to provide for
less formal procedures. Unless those less formal procedures are in place, people are
less likely to access the legislation because of the barriers to be identified in this
Chapter. A change in forum is not necessary to improve access to justice in statutory
will proceedings because, as discussed in the next section of this Chapter, it is possible
to implement less formal procedures in a court.
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C Barriers and Solutions to Accessing Statutory Will Legislation
Commonly experienced barriers to access to justice were identified in Chapter Two.
The barriers relevant to each of the three identified access to justice stages arising
from the use of statutory will legislation will be discussed in this Part.

In addition,

lack of knowledge as a barrier will be considered.
1 Stage One: Not Accessing the System
The most prominent barrier to accessing statutory will legislation at this stage is a lack
of knowledge.435 The least inhibiting barrier is cost.
(a) Barrier One: Lack of Knowledge
Enquiries about a statutory will application will not be made and an application will
not be commenced where there is a lack of knowledge of the legislation and the
benefits it confers.
This proposition is supported by observations contained in the 1985 Victorian Chief
Justices’ Law Reform Committee Report436 which looked to experiences in the United
Kingdom following the introduction of statutory will legislation in that jurisdiction.
More recently, the Victorian Chief Justices’ Law Reform Committee identified that a
lack of knowledge that the legislation existed437 was a primary reason for it not being
initially used.
(b) Barrier Two: Costs
There are two matters to consider regarding costs at this stage. First are the costs
associated with a person seeking to commence an application making an inquiry about
the application. For a person to make an informed choice as to whether to commence
an application they need legal advice. This attracts a financial cost, particularly where
private lawyers are consulted. If the person is unable to afford a private lawyer they
may not access the legislation to have a statutory will made. However, as a statutory
will only benefits a person lacking will-making capacity with sufficient assets, it is
likely that inquiries will only be initiated if there are likely to be sufficient assets to
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distribute on the death of the person. If the person lacking will-making capacity has
sufficient assets to warrant an application, the cost of obtaining legal advice from a
private lawyer compared to their accumulated assets might not act as a significant
disincentive. This means that cost, for this person might not act as a barrier to
commencing an application.
Second, is the advice as to future cost. If we assume that a person will initiate
inquiries with a lawyer about making an application for a statutory will, having
obtained knowledge of the legislation and it’s effect. Their lawyer will inform their
client of the procedure, estimated costs and time. They will be given advice regarding
the ‘loser pays’ discretion and the risk of the representatives’ exposure to costs. This
advice as to future costs may discourage a decision to make an application.

Whilst

this is not unique to statutory will applications, limiting future costs might encourage
the person to commence an application.
2 Solutions to Barriers at Stage One
(a) Increase Knowledge of the Legislation
An obvious solution addressing lack of knowledge as a barrier at stage one is to
provide information and education programs designed for non-legal advisors. In 2009,
the Attorney Generals’ Access to Justice Taskforce found that facilitating an
understanding of rights and how to exercise them was important to access to justice
principles and barriers to justice could be ameliorated by the implementation of an
effective system for the provision of information when needed.438
A scheme, co-ordinating legal and non-legal services, can be the mechanism for
education and the provision of information. Educating (or provide opportunities for
the education of) non-legal advisors about the legislation and providing basic
information to facilitate referral to legal services can assist with the application.
The reason for targeting non-legal advisors is because they are sources of assistance
and information for the disabled and disadvantaged. For example, in 2002, the Law
and Justice Foundation of New South Wales reported that 74.4% of disadvantaged
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persons surveyed439 sought legal assistance from non-legal advisors including family
and

friends,

community

based

workers,

government

and

non-government

organisations and professional bodies. A Canadian study on the prevalence of civil
justice problems in 2006 identified 22.1% of people surveyed sought assistance from
non-legal advisors to solve a legal problem.440 Of this 22.1%, 35.7% sought advice
from non-legal advisors for wills and managing the affairs of a relative unable to do so
on their own. Sources of this non-legal assistance were 18.3% Government, 13.7%
friends and relatives and 5.3% from other organisations.441
A scheme will need to follow the Law Reform Commission of New South Wales’
recommendation that:…all relevant government agencies responsible for informing the community generally about
their rights and duties…should…ensure that they also prepare material that is appropriate for
442

people with intellectual disability.

An example of where information is provided can be found in the Tasmanian
Guardianship and Administration Board (“the Board”).

The Board has published a

statutory will fact sheet which provides information such as defining terminology, who
can apply and the role of the Board in the application.443 Standard application forms
can be accessed through this website and applicants are encouraged to call the Board
to speak to a staff member before completing an application.444 Additionally, attention
to the existence of statutory will legislation is identified in Chapter 43 of the Law
Handbook445 in New South Wales. However, no information is provided about them
or the application process.446
To increase knowledge, a comprehensive approach is required. Education through
organisations such as Community Legal Centres (CLC’s), Government agencies (such
as the Office of the Public Advocate and the Public Trustee), and professional bodies
(through the health and allied system, financial advisors and counsellors and medical
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service providers) will assist. Updating the Law Handbook in each state to include a
section on statutory wills and placing information on the website of the court, relevant
Government agencies and professional bodies would ensure the information is
available to those looking for it. This will equip non-legal advisors with information
as to the existence of the legislation so they can seek out the services of private
lawyers or other legal services to assist with an application. As this recommendation
can be incorporated within existing services, there should be no significant financial
cost.
(b) Cost Assistance: Community Legal Centres and Legal Aid
Legal Aid and CLC’s provide a valuable source of information to the community and
are often consulted for assistance with legal and financial matters.447 Development of
community information sessions, flyers and fact sheets by these organisations would
assist the person seeking the information about statutory wills. As the information can
usually provided at little or no cost to the user, this information would assist persons to
make an informed decision as to whether or not to apply.

Additionally, these and

other community organisations may offer one off advice from a solicitor or, if funding
permits, assistance with completing an application. However, most organisations are
funded to provide particular services. Those funders allocating resources to particular
projects or organisations are generally interested in assisting distinct fields of legal
need for purposes particular to that funder.448

Therefore, obtaining funding will

require a need for the service to be established to support an application to the funders
for allocation of resources for that purpose.
3 Stage Two: Getting into the System
Barriers to accessing statutory will legislation at this stage are the system itself and
costs. Getting into the system is the period between obtaining advice about statutory
wills and then making a decision to proceed, up to filing the application in court.
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(a) Barrier One: The System itself - Preparing and Filing the Application
Chapter Five explained that an application for a statutory will commenced in a court
involves the use of formal procedures which have not been adapted specifically to
these applications.
When commencing an application in a court, two difficulties arise. First, in some
jurisdictions, the identification and naming of interested parties is challenging. Who is
considered to be ‘interested’ for the purposes of the legislation and who should be
joined or notified pose difficulties for an application in considering the
commencement of an application. More will be said of this provision in the barriers
and solutions at stage three.
Second, the procedure for appointing a legal representative for the person lacking willmaking capacity in court proceedings involves several documents to be filed and steps
to be followed. This procedure was discussed in Chapter Five.
(b) Barriers Two: Costs
Whilst the person lacking will-making capacity may have the resources to fund an
application, those resources may be better used in other ways for that person’s benefit.
Therefore, if they do have the financial resources to engage a private lawyer, the costs
associated with obtaining legal advice and representation, of drafting the relevant
documents and paying the court filing fee act as a disincentive to apply because these
generally finite resources may be better utilised elsewhere.

The system itself is

responsible for these higher costs as the procedures by which applications are
commenced are costly.449
4 Solutions to Barriers at Stage Two
(a) Cost Assistance
Legal Aid and CLC’s could be funded to assist with the drafting and representation for
the more straight forward applications where they are made by the representative of
the person lacking will-making capacity. Any other person seeking to commence an
application, particularly where they benefit personally from the proposed will, should
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not be included in the funding scheme. This is because it is a litigation risk they take
personally rather than for the benefit of the person lacking will-making capacity.
It might encourage an application to be made if the representative of the person
lacking will-making capacity is making the application, dispensing with a filing fee or
deferring payment until it can be determined whether the cost could be borne by the
estate of the person lacking will-making capacity.
(b) Case Commencement Procedures
Statutory will applications could involve completion of standardised forms. Applicants
would be assisted firstly, by a standard application form and second, by information
kits and brochures. Information kits or guidelines can also be published with relevant
forms. For example, the Family Court of Western Australia publish kits for divorce
and consent orders for property and child issues which are available on the Court’s
website.450 The Guardianship and Administration Board in Tasmania publishes fact
sheets and forms for statutory will applications. It is anticipated that guidelines for
medical practitioners in assessing testamentary capacity should be provided including
information relating to the requirements of Banks v Goodfellow451 and suggestions for
an outline of a report addressing specific criteria.452
If the information regarding the person lacking will-making capacity is of a sensitive
nature, there should be provision for the medical practitioner to provide that
information directly to the court rather than through the applicant or other party. The
decision maker can then exercise discretion in relation to disclosure of that
information. Additionally, there should be no filing fee charged, although the person
making the application should bear the cost of the medical practitioner providing the
information.
The medical evidence could be by way of medical report attached to the relevant form
containing an attestation clause. Examples of forms can be found in the Court of
Protection jurisdiction in the United Kingdom.453
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Further, legal representation is necessary to protect the person lacking will-making
capacity from adverse influence, abuse and poor decision-making. Rather than
employing formal court procedures appointing a representative, a more informal
approach can be considered.

This could involve the representative completing a

single form consenting to the appointment and declaring they have no interest in the
matter adverse to the person lacking will-making capacity.
The benefit of standardised specialised application forms accompanied by kits and
guidelines is that it provides certainty, encourages the provision of all relevant
information to the court and reduces costs. It assists with issue identification, that is,
identifying the real matters in issue, as the forms would prescribe information
required, reducing the inclusion of irrelevant information.454 This would streamline
progress of the matter. It provides knowledge of the application process by informing
the applicant of what is required, removing uncertainty. The procedure is easy to
follow and the party making the application can clearly identify what information is
required for hearing as it is all in one place. It has the potential to reduce costs
because the information required is clear and finite. It also promotes autonomy of the
person lacking will-making capacity by encouraging applications to be made. Whilst,
ultimately, the representative of the person lacking will-making capacity must act by
solicitor, the form, supported by a guide or kit, drafted in plain English, will be easier
to understand by the representative or non-legal advisor, than specified court
documents scattered throughout a set of rules requiring the services of legal
practitioners for interpretation.
The difficulty associated with this approach is that it requires the court to design
appropriate forms and kits which may act to shift costs from the applicant to the court.
However, once completed, the process will become clearer and there would be only
occasional updating required. The benefit of encouraging applications to be made is
greater than the cost to the court in designing the forms and kits.
5 Stage Three: The System Itself
Once barriers to stage one and two have been overcome, advice has been obtained and
an application made, difficulties arise for the person when they enter the system.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
454

Justice Steven Rares, ‘Judicial Intervention and case flow management’ (2011) Federal Judicial
Scholarship 12, para 11, 18 to 20."

!#%"
"

Barriers to accessing statutory will legislation at this stage are the procedures within
the system, and costs.
(a) Barrier One: The System Itself
Procedures governing the initiation and progress of a statutory will application predate
the introduction of the legislation and have not been adapted or designed specifically
for statutory will applications. It is accepted that the purpose of case management
procedure is to balance the three dimensions of justice455 to provide an outcome that:(a)

upholds the rule of law (good decision based on best evidence, best
evidence obtained by best practice/procedure); and

(b)

is a good legal outcome for the parties.

However, such purposes are difficult to achieve in a system that is not designed
specifically for statutory will applications.
At this stage, two parts to this barrier arise. First, there is the requirement for leave in
all but the Western Australian jurisdiction. This is the first stage of the two stage
process discussed in Chapter Five, the second stage being the substantive application.
The second part to this barrier is the procedure surrounding representation of
interested parties to the application. That is, in six out of eight states and territories,
the court must refuse an application if interested parties are not given the opportunity
to be represented in the proceedings.
(i) Requirement for Leave
In all states and territories except for Western Australia, applicants must obtain leave
to commence an application before a substantive application is considered.

A

common approach by the courts in dealing with leave applications was identified in
Chapter Five. This is for the leave application to be heard at the same time as the
substantive application, primarily because matters considered at each stage are the
same. There are mixed views amongst the judiciary about the benefits and therefore,
the necessity of the leave requirement. Debelle J thought it unnecessary because it
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adds an unnecessary costs burden.456 Balmford J thought it to be the most important
part of the application.457 The Victorian Law Reform Commission issued a discussion
paper seeking submissions as to the necessity to retain it.458

Concern regarding

increased costs and delay associated with the two stage process act as a barrier to
accessing the legislation.
(ii) Representation of Interested Parties
Chapter Five established that six of the eight states and territories contain a provision
that the court must refuse an application unless adequate steps have been taken to
allow persons interested in the application to be represented in the proceedings.459
The time and cost involved in deciding who are the interested parties, how they can be
represented in proceedings and who bears the responsibility of ensuring adequate steps
are taken to allow them to be represented, act as an impediment to using the
legislation. This is not only because it can be difficult to ascertain who is interested
for the purposes of the legislation (and once identified, to locate them) but also
because there are conflicting judicial approaches to the ‘adequate steps’ requirement
for the inclusion of these parties. For example, in Re Will of Jane,460 adequate steps
included the applicant taking ‘...all steps necessary to identify, locate, and serve any
person who may have a legitimate interest in the application.’461 In Re Fenwick Palmer
J said that it ‘...is a matter of discretionary assessment’462 as to what specific
information the court requires to satisfy the adequate steps requirement.
463

Crawley

In Re

Palmer J found it was not a requirement to join the interested parties as

defendants to the application but for interested parties to be ‘...given due notice of
it.’464 In Western Australia, the court manages this requirement through a Practice
Direction that prevents notification of the application to any party except for the
person lacking will-making capacity, until the court has directed notice be given.465
What constitutes notice and, more particularly, what is to be included in the notice, is
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likewise, undefined.

That is, there is no procedure in place to identify what

information is required to be included in the notice and what form it is to take. This
creates a barrier which also needs to be addressed.
(b) Barrier Two: Costs
The cost of accessing legal advice and then making an application are significant
barriers to face. Once, however, advice is obtained and an application has been made,
the procedures by which the application is managed act as a further barrier. This is
because applications are commenced using procedures designed for that adversarial
system. Adversarial procedures focus on preparing the matter for trial in open court
rather than looking to less formal approaches to resolution.466

Modern case

management has embraced procedural reform to improve access to justice through
better use of judicial resources by adopting a case management system where matters
are individually managed by the judge hearing the matter. This allows the judge to
control the litigation processes and encourage resolution.
467

ultimately, still a focus on preparing the matter for trial
the court incurs costs.

However, there is,

and each appearance before

Statutory will legislation exists within this system and

applications are subject to the same problems. In addition, the legislation is inclusive
of other interested parties. Though it seeks to be less formal by prescribing that the
court is not bound by the rules of evidence, the court is still required to case manage
the application in readiness for trial.
Trial is inevitable in a statutory will case. The difference in how it is case managed
will depend on whether it is contested or uncontested, as identified by the position in
Tasmania. Case management procedures provide the framework within which matters
are progressed through the court, although the court has power to control the conduct
of proceedings in addition to these rules.468 Early case preparation is necessary in
statutory will applications as there is a legislative requirement in all jurisdictions for
obtaining evidence as to testamentary capacity and addressing a number of criteria
prescribed by the relevant legislation. Further, in most jurisdictions early preparation
is required to provide the evidence needed to obtain leave, the first stage in the two
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stage process. Thereafter, the procedure is governed by state and territory rules and
practice directions.
Existing procedures have been prescribed in rules and practice directions and applied
by decision makers to make applications as timely, efficient and cost effective as
possible. This is illustrated by the examination of case law in Chapter Five. For
example, both stages of the two stage process have been heard at the same time.469
Whilst case managing applications in this way may, theoretically, have a positive
effect on the speed by which applications are dealt with and the costs associated with
the matter, a labour intensive process still exists.470 That is, managing applications
requires interlocutory appearances as well as the final appearance at trial. These
appearances increase the number of court events and each court event causes further
costs to be incurred.471 Additionally, inclusion of parties has the potential to increase
the number of defendants.

With a number of defendants participating in the

proceedings, the likelihood of a great number of court events and therefore, increased
costs is high. The amount of costs depends upon what case management orders are
being made and whether there is an increase or decrease in court events.
Case management orders can only be made in the context of the prescribed practice
and procedures. ‘…The main reason why our procedural system causes excessive
costs…is that it is too labour intensive… (A reason identified for this conclusion)…is
the perceived need to achieve perfect justice.’472 Whilst procedural reform has gone
some way to alleviating the labour intensity and associated costs and time, problems
still exist today. For example, electronic information was not something contemplated
by drafters of case management processes in the past. The volume of evidence has
increased because of the ease of generation and storage. The impact of this additional
material is that trials and evidentiary processes take longer473 and cost more. The
courts are ever mindful and often critical of the high and/or unnecessary costs of
litigation.

For example, in the context of claims under Family Maintenance
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legislation, Heenan J in Dion Giuseppi Sergi By Next Friend Aileen Solowiej v Sergi474
said:(t)hat the potential impact which legal costs may have on a small estate in influencing
beneficiaries or claimants under the Inheritance Act to yield in negotiations, not because of the
plausible merits of a claim, but, rather, because proceedings may so significantly deplete the
estate that, even if unsuccessful, it seems economically preferable to yield to an unmeritorious
claim is a very undesirable feature of claims…

These comments apply equally to costs associated with statutory will applications. The
choice not to proceed with an application because it is economically preferable for the
financial resources to be used elsewhere or because the costs are high and perhaps
unnecessary is an undesirable consequence of procedures governing applications.
Judges have criticised the cost of proceedings in the statutory will cases discussed in
Chapter Five.

Despite this criticism there appears to be little or no impetus for

change: costs are high, judges are critical but the fact remains that no single approach
has yet been identified or implemented to reduce costs and therefore, access to the
legislation.
6 Solutions to Barriers at Stage Three
The adversarial nature of the administration of the provisions of statutory will
legislation create barriers to access to justice in the system.

To some extent these

barriers may be overcome or reduced at this stage by legislative amendments
dispensing with the two stage process and softening of the ‘must refuse’ provision
regarding representation of parties. Additionally, amendments to case management
procedures are be appropriate.
(a) Legislative Amendments
The solutions proposed here by way of legislative amendments cover two areas:
firstly, legislative amendments to overcome the barrier of representation of interested
parties and second, legislative amendments to overcome the barrier of the requirement
for leave.
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(i) Legislative Amendments to Overcome the Barrier of Representation of Interested
Parties
Legislation in six of the eight states and territories475 seeks to control the inclusion of
parties interested in the application by providing that the court ‘must refuse’ an
application unless adequate steps have been taken to allow those with a legitimate
interest in the application to be represented in the proceedings. Judges applying these
provisions have taken different approaches to managing the interests of these parties
including joinder, notification and proceeding without either.

These different

approaches cause confusion regarding who to join as defendants and who to notify.
This barrier can be overcome by removing the ‘must refuse’ provision from the
legislation and substituting it with ‘may’ refuse. This will align these provisions with
the South Australian and Victorian provisions to allow those interested parties to be
persons who may participate, which may, at the discretion of the court, mean that they
could be required to be given notice but not be joined as a defendant. Alternatively, if
the court decides it is appropriate, it could choose to proceed notwithstanding an
interested party has not been notified of the application (as was the case in Public
Trustee v Phillips).476
Removing ‘must refuse’ and replacing it with ‘may’ refuse will then provide the court
with appropriate discretion to choose whether to join or notify parties depending on
the circumstances of each case. The court may proceed with the interests of those
parties in mind without the need for them to participate. An example of where the
court may exercise its discretion in this manner with the flexibility contained in the
proposed changes is where the represented person is close to dying and the will
application is urgent.477 In such cases, if the legislation did not compel notification of
all interested parties, the court could consider the interests of the interested parties
without joining or notifying them. This scenario occurred in the English case of Re
Davey478 where the court exercised its discretion not to notify the husband who had
recently married the person lacking will-making capacity. Given the impending death
of the person and the circumstances of the marriage, it instead relied on his ability to
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bring an application under family maintenance provisions if aggrieved by the terms of
the will. In this example, the person’s wishes were preferred over the interests of a
third party. The court should be able to have the option of exercising the discretion in
these circumstances.
The benefit of the proposed amendment is that it provides some flexibility which was
be particularly important in the circumstances described above, where the application
was urgent (eg: impending death). It will also be of benefit where not all parties can
reasonably be notified, found and / or served in time and where claims under statutory
schemes could be made.479 At the same time, a decision not to notify an interested
party should not be readily made as there are benefits in parties participating in the
proceedings. For example, they may possess information relevant to the courts
determination of the application ensuring the court has ascertained all relevant facts.
This is important in upholding the truth dimension of justice. However, the costs of
each of these parties actively participating and the costs of service of proceedings or of
notices on them can potentially be high, which is likely to detract from the willingness
to make an application.
Softening of the strict legislative ‘must refuse’ provisions will assist with the ability to
vary current court based procedures so that statutory will applications are less likely to
attract a substantial number of defendants, reduce court events and reduce costs. It
will afford the court discretion and flexibility on the appropriate way to proceed on a
case by case basis.
(ii) Legislative Amendments to Overcome the Barrier of the Requirement for Leave
Chapter Five outlined various views of the court in relation to the requirement for
leave. Currently, there appears to be a judicial preference to shift away from a twostage process towards a single stage application, similar to that of Western
Australia.480 It appears to be accepted that the purpose of the leave requirement, that is
to screen out frivolous and baseless claims, can be achieved without requiring a twostage process.481

The leave stage can be removed from the legislation and
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unmeritorious applications screened at the case management procedure stage. The
mechanism for this can fall under the Registrar’s jurisdiction which is discussed later
in this Chapter.
Removing the leave requirement will simplify the process such that only one stage is
required. This will lighten the cost burden on the applicant. This recommendation is
consistent with the comments of DeBelle J in Hoffmann v Waters482 discussed in
Chapter Five. It is also consistent with the recent recommendation of the Victorian
Law Reform Commission that a statutory will application should involve one stage
instead of two.483
(b) Case Management Procedures
Different approaches for the management of statutory will applications could be
considered and/or adopted. The current court practice directions and rules prescribe
how applications are to be made under existing procedure. They fit the existing
legislation into existing procedure rather than adapting, amending or varying the
procedures to cater for the new legislation. The conundrum with this approach is that
the informal nature of the legislation is inconsistent with an adversarial approach in
which existing procedures operate.
Amendments to procedure may assist to overcome barriers at this stage. Solutions by
way of changes to case management procedure would include proposals to overcome
the barrier of representation of interested parties. This would involve the introduction
of procedures surrounding notification and/or joinder of interested parties. Proposals
to overcome the second barrier, that of costs, include conferring jurisdiction on a
Registrar to hear certain applications and/or Registrars otherwise exclusively case
managing statutory will applications for hearing by a Master or Judge.
Case management reform at this level contemplates the introduction of a sub set of
rules specifically designed for statutory will applications which can be incorporated
into the rules of the court.
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(a) Mode of commencement of the application (previously addressed in solutions
to barriers at stage two);
(b) Case management;
(c) Who may hear/determine applications (Registrars jurisdiction and the
jurisdiction of a Judge or Master);
(d) Notification to interested parties identified in the application;
(e) Intervention/joinder of notified parties to the application.
(i) Overcoming the Barrier of Representation of Interested Parties
To facilitate the court’s discretion to join or notify interested parties without
compromising the truth dimension regarding representation of parties in the
application, the initiating process and documents in support needs to identify the
persons or classes of persons affected by the application rather than joining them as
parties. If using current standard court documents, this would allow the application to
be issued without naming all parties interested as defendants to the action. If using
specialised forms developed in response to the barriers at stage two as suggested
previously in this Chapter, then a particular part of the form would provide for the
listing of interested parties and their contact details. Notification or joinder of parties
would then be left to the discretion of the court either to be decided on the papers or at
a directions hearing.
When exercising its discretion whether or not to join parties, consideration can be
given to the following. First, for those persons who may have a claim under family
maintenance provisions, it may not be necessary to join them as Defendants because,
even if a statutory will is made affecting any disposition such persons may expect to
receive from the will of the deceased, they can still bring a family provision claim on
the death of the person. However, it is desirable to avoid a second action if the issues
can be resolved in the first.
If upon initiating the application the applicant decides there are interested parties who
should be notified and/or given an opportunity to participate, the applicant can file
with the initiating process, a minute of proposed orders for directions for that party to
be notified or cited. These orders should include the following:(a) The originating process be served on the interested party;
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(b) A copy of the proposed Will be served on the interested party;
(c) The Plaintiff’s affidavit in support of the originating summons not be served on
the interested party (with the exception of the incapable person’s
representative).
If notice to interested parties is appropriate, it could alternatively take the form of
Practice Direction B of the Court of Protection Rules 2007 (UK). This Practice
Direction supplements Part 9 of the Court of Protection Rules 2007 (UK) which states
notification should include advice that an application has been commenced, that it
relates to the exercise of the court’s jurisdiction in relation to a statutory will for the
person lacking will-making capacity and of the order or orders sought,484 including a
copy of the draft will.
If the court accepts that the interested party(s) identified by the applicant should be
notified, it can direct notice be given in terms of the preceding paragraph and this
direction can be made on papers. This will avoid the need for the parties to attend the
court for those directions thereby reducing court events and corresponding costs. This
proposal could be facilitated by amendments to court practice directions setting out the
steps to be followed to initiate and comply with this process. Alternatively, these
procedures could be included in the relevant court rules if it is considered new rules
are required specifically for statutory will applications.
The benefits of the amendments proposed in this scenario are firstly, little difficulty
would be experienced in implementing changes. Amendment to a practice direction is
not an onerous task and could be easily facilitated within the administrative processes
of the court. However, if amendment to the Rules are required, the task may be more
complex: though it is still achievable. Second, the new procedure may potentially
reduce the number of persons participating in an application particularly when the
onus is placed on those notified parties to apply to be joined rather than being joined at
the outset.485 As such, any cost implications by being joined and participating may
discourage those notified parties from applying to be joined unnecessarily.

In

addition, this approach potentially limits the number of participants, allowing so far as
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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is possible in a suitable case, for the person who lacks will-making capacity to
exercise some autonomy in who participates and receives their otherwise private
information.
The disadvantages of this proposed reform must be considered. Firstly, if those
notified parties choose to participate, there are extra costs in applying to be joined.
These may be borne by the person lacking will-making capacity at the conclusion of
the matter (depending upon the Court’s attitude to costs).486 Second, this approach
goes little way to preserve autonomy because there are still many people who may be
notified and who may participate in the proceedings rather than it being a private
matter between the applicant and the court. Third, if the court exercised its discretion
and does not join or notify certain parties, the truth dimension may be compromised
and interested parties adversely affected robbed of the opportunity to participate.
The problem, however, arises for the person who may have standing to bring a family
provision claim but who may not be able to establish ‘need’ and therefore receive little
or no provisions from the estate under family provision legislation.

The

considerations of this person in a statutory will application are different to the
considerations in the family provision legislation. If a person in this situation is not
given the opportunity to be heard, then the process and outcome cannot be just
because the truth dimension is being compromised. That is, the court is not provided
with all of the information relevant to its decision.
Second, the court should have the discretion whether to join or notify persons who
take in the event of an intestacy. This is because potentially these are the persons most
directly affected by a statutory will (where there is no prior will). Further, not all
persons who take on intestacy have standing to claim under family maintenance
provisions (for example, an uncle or cousin). These persons may have a moral claim
to the estate of the deceased but cannot advance their claim unless they are given the
opportunity to participate in statutory will proceedings.
These problems can be rectified by the court ordering the applicant to notify the
affected person of the application. This can be achieved by the court ordering a
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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citation issue against a non-party whose interest in the application may be adversely
affected, similar to the provisions contained in Order 73 Rule 5 of the Rules of the
Supreme Court 1971 (WA) relating to probate proceedings. Should that person wish to
be joined, they could express this to the court by letter or alternatively apply to be
joined as an intervener.

In probate proceedings in Western Australia, a person

showing their interest in a probate application but who is not a defendant, can apply
for an order to intervene.487 This procedure could be extended to include statutory will
matters. It should be a matter of discretion for the affected person whether or not they
choose to participate and then for the court to decide whether they should, considering
all the circumstances of the case.
(ii) Registrar’s Jurisdiction
To reduce the barriers once an application is in the system, jurisdiction could be given
to Registrars to hear applications. The jurisdiction of Registrars could be extended to
mirror the jurisdiction of the Guardianship and Administration Board in Tasmania
where the Board can hear applications in the absence of a pre-existing will. Provision
to refer the application to a judge or master if necessary could be included if matters
are complex or contested.
It is suggested that all applications could initially be sent to a Registrar for case
management. Those applications falling within the Registrars jurisdiction can be
managed and decided by a Registrar. Registrars could primarily decide the matter on
papers with the ability to call a hearing if necessary. Procedure could be conducted in
a similar manner to the approach to common form probate applications. That is,
documents are filed, the Registrar assesses them and if satisfied, a grant issued.488 If
the application is defective, a letter or a requisition could be issued by the Registrar,
seeking rectification of the deficiency. If the application is substantially defective a
case management hearing could be called. Much could be done on papers without the
requirement of attendance at court.
Those applications falling outside of the Registrar’s jurisdiction and those applications
within the Registrar’s jurisdiction but decided by the Registrar to be proper for
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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determination by a judge or master, can be case managed by the Registrar for hearing
by a master or judge, adopting the ‘master list’ model489 where all applications are
initially designated to a Registrar and subsequently allocated for case management.
Once all material is available for a determination to be made, the Registrar could either
make the decision if it falls within their jurisdiction or refer it to a judge for hearing if
it does not. A final determination can be made by either a hearing in open court or,
where appropriate, on papers.
D Conclusion
There are barriers that inhibit access to statutory will legislation at all stages of the
justice system. If access to the legislation is hindered at any stage, it is less likely to be
used.
A lack of knowledge is the first barrier to overcome. Second, barriers created by court
management procedures and legislation need to be addressed. Third, the barrier of
costs needs attention. These barriers make it less attractive to commence and proceed
with an application.
There are ways to address the barriers experienced by the person lacking will-making
capacity accessing statutory will legislation. These range from increased knowledge
to legislative and case management reform.
Strategies to increase knowledge are uncontroversial. Online information, fact sheets,
forms, kits and checklists are achievable changes. Additionally, legislative changes,
by removing the two stage process and ‘must refuse’ provisions is supported by some
courts and reform agencies. This change is achievable, though it requires political will
and may take some time to implement. A more controversial proposal is the argument
whether a quasi-judicial body or the court is the most appropriate forum to hear
applications.
A sound basis for considering a quasi-judicial body as the forum to hear applications
has been set out in this Chapter, centred primarily upon the reduced cost and time that
can be achieved through the more informal processes of a tribunal.
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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advanced in this thesis, however, is that the answer does not lie in the choice of forum
itself, but in the qualities of the forum. If the court adopted less formal procedures, the
barriers caused by the system itself would be reduced. This can be achieved in the
Supreme Court through a combination of changes including changes to case
management procedure in commencing and managing the application and conferring
jurisdiction on a Registrar to hear applications that meet certain criteria.
The court can be given the flexibility to adapt procedures and decide applications in a
more informal way. Whilst legislation such as the Guardianship and Administration
Act (WA) confers guardianship and administration decisions to a tribunal instead of the
court, the legislation ‘…has not excluded the jurisdiction in this (Supreme) court to
make appropriate orders for persons under disability or in need of protection.’490
Whilst it is possible to consider a quasi-judicial body as the forum to hear statutory
will applications for its informality and flexibility, it can also be argued that the same
objectives will be achieved if the court, instead, uses the flexible processes
traditionally afforded to such bodies.

Additionally the Supreme Court is the

appropriate forum as it is has the inherent parens patriae jurisdiction of the crown or
the state.’491

This includes the person lacking will-making capacity.

‘...(I)t is

important to appreciate the broad nature of the jurisdiction and its capacity to respond
to any necessitous circumstances involving persons unable, for reasons of disability, to
care for themselves.’492
The Supreme Court, traditionally, has been the custodian of decisions regarding
testamentary capacity. Therefore, on balance, the best outcome is for the Supreme
Court to remain the forum to hear statutory will applications and for changes to be
introduced to provide a less formal approach.

Changing the way applications are

commenced by introducing standardised forms, changing procedures to provide for
flexibility and informality and introducing a Registrar’s jurisdiction would allow a less
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formal, less costly approach to be achieved.

It would make the legislation more

meaningful because it would be used.493
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VII: CHAPTER SEVEN: CONCLUSION
Introduction of statutory will legislation in Australia was first considered by the
Victorian Chief Justice’s Law Reform Commission in 1985.494 A national approach to
introduce the legislation in each Australian state and territory began in 1991 with the
establishment of the Succession Laws Project, co-ordinated by the Queensland Law
Reform Commission. Twenty two years on, statutory will legislation has now been
enacted in each state and territory.
Statutory will legislation initially proposed to be introduced in Australia, aimed to
manage the affairs of the person lacking will-making capacity. Later, the importance
of autonomy of the person with a decision-making disability in the will-making
process and outcome was given greater attention. Since its introduction, use of the
legislation has been slow. However, some applications that have been made illustrate
the benefits of the introduction of the legislation. It enhances the rights of persons
with disabilities by allowing the court to approve a will in circumstances where,
previously, no will could be made. This can be said to have enhance the autonomy of
the person lacking will-making capacity by requiring their wishes to be considered by
the court and reflected in the terms of the will. It also provides a mechanism for the
management of the affairs of the person lacking will-making capacity while taking
into account that person’s wishes.
Despite these positive observations however, an examination of case law suggests that
the aims of the legislation are still not being met because it is underused. This is due,
in part at least, to a lack of knowledge of the benefits conferred by the legislation and
the barriers created by the legislation and procedure identified in this thesis, causing
the aims not to be met.
A The Aims are Not Being Met
1 The Aims
Two primary aims of statutory will legislation were identified in Chapter Four. The
first is a focus on management of the affairs of the person lacking will-making
capacity. That is, ‘...what if anything would be reasonable provision in all of the
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
494

Victorian Chief Justice’s Law Reform Committee, above n 249.

!%+"
"

circumstances for the various contestants.’495 Contestants include the person lacking
will-making capacity, those persons who have standing to claim under statutory
schemes of distribution and any other person with an interest in the application who
may expect to receive a benefit from the estate. The second aim seeks to achieve the
management of those affairs in the context of the wishes of the person lacking willmaking capacity. This second aim emphasises the value of autonomy.
(a) Aim One: Early Focus on Management of the Affairs of the Person Lacking
Will-Making Capacity
In all the cases discussed in Chapter Five, prior to the introduction of statutory will
legislation the financial affairs of the person lacking will-making capacity were
managed either by the unaltered provisions of an earlier will, statutory schemes or by
the court approving a statutory will. Boulton v Sanders,496 for example, allowed a
distribution of an estate on a partial intestacy to stand. That is, the court chose not to
disturb a partial distribution according to the statutory scheme for intestacy. There are
circumstances where this will not be satisfactory as statutory schemes of distribution
or earlier wills may not be appropriate. Whilst these distributions allow for the
management of the affairs of the person lacking will-making capacity, these schemes
or the earlier will may not provide for contestants whom the person may wish to
provide but whom do not fall within the provisions of an earlier will or statutory
schemes.

In these circumstances, an application might not be made if the

representative of the person lacking will-making capacity does not know about the
legislation. If they do, they may choose not to access the system because of costs and
complexity. If they decide to access the system, once in the system, it is suggested
that they will find it costly and difficult to navigate, with uncertain outcomes.
The legislation’s aim of managing the affairs of a person with a decision-making
disability therefore, is not being met through statutory will legislation to the extend
that it might. Instead it will only be partially achieved through statutory schemes of
distribution or an earlier will.
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(b) Aim Two: A Move Towards Autonomy
The wishes of the person and the outcome for the contestants, particularly those not
covered by statutory schemes, are not considered independently by the court unless by
statutory will application. Although the affairs of the person lacking will-making
capacity are ‘managed’ by the law through distribution of their estate by means other
than the statutory will scheme, their wishes are not an explicit consideration.
Current statutory will legislation seeks to balance the management aim with the aim of
giving the individual a voice in the outcome. The legislation facilitates the autonomy
of the person by requiring the wishes of the person lacking will-making capacity to be
considered. In addition, it allows those parties with an interest in the application to
participate. Decisions about statutory wills involve judicial balancing of factors for
and against each of the views of the various interested parties when applying the
statutory test in the legislation.
The legislation, however, and the court based adversarial procedures it envisages pose
challenges for the participation by the parties. The requirement for leave creates an
unnecessary step497 as the two stages are often heard at the same time.498

This

requirement causes applications to become too difficult, too costly and too slow.499
Further, addressing the question of who is an interested party has led to a variety of
approaches ranging from proceeding without notification to potential interested
parties500 to joinder of all interested parties.501 Additionally, approaches to hearings
have varied with the most common procedure being for matters to be heard in open
court. That said, some procedural steps have been taken on papers.502
Therefore, whilst the legislation encourages the court to give consideration to the
wishes of contestants including the person lacking will-making capacity, the
procedures impact upon their autonomy because there still seems to be a focus, not
only in the legislation but also in case law and court procedure, on the management of
the affairs of the person lacking will-making capacity and their moral obligations
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rather than the individual. This is reflected, practically speaking, in the procedures by
which applications are to be initiated and managed. For example, the two stage
process, the must refuse provision and the mechanisms by which applications are
commenced and managed inhibit the choice of whether or not to apply; they create
barriers to accessing the legislation. The statutory aim of maximising the autonomy of
a person to make a will is not being achieved if the legislation is underused. In order
to encourage applications, changes are required to make the system more accessible.
B Reasons for Underuse
A number of the reasons for underuse of the legislation in Australia are access to
justice related. Three access to justice issues arise in particular. Firstly, there is a lack
of knowledge of the rights conferred by the legislation. Second, procedures impose
barriers to accessing the legislation. These barriers are contained in both legislation
and case management procedure. In the legislation, these are the two stage process in
all jurisdictions except for Western Australia and the requirement that a court must
refuse an application if interested parties are not given an opportunity to be
represented in the proceedings in six of the eight states and territories. The case
management barriers are the manner in which applications are commenced, the
requirement for a judge or master to hear the application and the many interlocutory
steps, usually requiring court appearances.
The third access to justice issue arising is that of costs which is closely linked to the
current procedures. High and unnecessary costs arise as a by-product of a complex
adversarial system. Costs similarly feature as a barrier, albeit to a lesser extent, when
obtaining advice and initiating the application.
Courts have managed these barriers by using existing procedures as flexibly as
possible.

Further, some attempts have been made to increase knowledge of the

legislation. However, a consolidated approach to reform is required to overcome these
barriers so as to encourage greater use of the legislation.
C Proposals for Change
Change will initially require the introduction of schemes to increase knowledge and
awareness of the legislation, particularly for non-legal advisors.

Providing

information, education and services to non-legal advisors through Legal Aid and
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CLC’s means that people upon whom the person lacking will-making capacity relies
will be aware of the legislation and therefore, more likely to consider accessing it for
the benefit of the person lacking will-making capacity. At stages two and three,
information can be provided in prescribed forms and explanatory kits.
At the outset of this thesis, it was observed that a lack of knowledge was just a small
part of the hypothesis for underuse. A more pressing issue is to reform the procedures
that are followed to ensure that the system in which these applications are made is fair,
efficient and effective.
A uniform approach modifying or changing procedures at stages two and three making
them less formal and more flexible will encourage use. Indeed, case law demonstrates
that the court desires this.503 Courts have modified existing procedures on a case-bycase basis to provide as much flexibility as possible within existing procedural rules
and/or guidelines.

However, the court is still limited by existing procedure,

particularly where procedure is prescribed by legislation. Reform of procedure is
required to afford less formality and more flexibility on how these applications can be
initiated and managed.
Proposals for reform outlined in Chapter Six include consideration of whether a
quasi-judicial is a more appropriate forum to hear applications. A quasi-judicial body
is an attractive forum to achieve a statutory will management system that is fairer,
effective and efficient because these bodies are already set up to offer more flexible,
less formal procedures. Additionally, they are less adversarial in nature than courts.
However, as discussed in Chapter Six, the informality attached to hearings in some
quasi-judicial bodies, is not without criticism. Concerns can be overcome by a Judge
presiding over the hearing. Further protection can be afforded by granting a right of
appeal to the Supreme Court.
Notwithstanding these possibilities, it is concluded on balance that a change of forum
is not required. There are a number of reasons why it is best that statutory will
applications remain in the Supreme Court. Applications that are straight forward,
unopposed and well prepared could be dealt with without appearance in open court
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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and without the need to give reasons. This latter point is important given the personal
and private nature of the information and affairs of the person lacking will-making
capacity.504 In some jurisdictions, this may require procedural amendment to both the
legislation and local procedure. In others, this proposal can operate within the existing
case management system with variations to practice directions to provide guidelines to
lawyers in this area. However, procedural flexibility once an applicant is in the system
does not operate to reduce the barrier of getting into the system in the first place. That
is, an applicant is still required to adhere to the formal application process
requirements making it expensive and labour intensive. This can be overcome by
introducing kits and forms standardised for statutory will applications making the
information on how to apply readily available to the public in plain English on easy
terms using website publication.
The reforms proposed in this thesis are important to achieve the aims of the statutory
will legislation. Education of non-legal advisors to encourage applications to be made
and reform to make these applications easier and ultimately the legislation more
accessible will give meaning and everyday access to it.

Reform will provide

consistency and uniformity in the management of statutory will matters. This will
build confidence in the system, predictability, efficiency and economy in procedure
and thereby encourage its use. Additionally, these proposals are important to law
reformers in this area to encourage optimum accessibility to the rights conferred by the
legislation, for a section of the community that is most likely to benefit from it.
Easier and more ready access will encourage use of the legislation, and a person who
lacks will-making capacity to achieve an expression of testamentary autonomy more
readily. After all, where there is a will, there is a way.

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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