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ABSTRACT

This PhD research project investigates Australian lawyers’ relationship with ethically
ambiguous negotiation tactics (EANTSs). Contrary to the assumption that lawyers operate
within a well-known and understood framework of professional conduct, this project reveals
significant gaps, complexity and uncertainty about how lawyers should conduct themselves

in specific negotiation scenarios involving EANTSs.

Chapter 1 fills the gaps in the understanding of which EANTSs might be relevant to lawyers by
developing the concept of EANTS as applicable to lawyers, and then using systematic
searches of the literature and thematic analysis to identify and develop a catalogue of EANTSs.
This Chapter discovers EANTSs in every dimension of negotiations, including tactics
leveraging information, time, location, external factors and individuals involved in the
negotiators. Chapter 2 examines this catalogue by reference to the Australian Solicitors’
Conduct Rules in its capacity as the most recent and complete written expression of the
Australian legal profession’s judgment on the conduct expected of its members. This
examination reveals confusion and lack of clarity in relation to what the profession expects of

its members in negotiations.

Chapters 3 and 4 focus on how these findings relate to lawyers in practice by reference to the
extant case law (Chapter 3) and studies of lawyers (Chapter 4). These two Chapters bring to
light a lack of consensus among lawyers about what is permissible, combined with the
widespread use of EANTSs. However, as these sources tend to be outdated and most of the
studies have an international focus, Chapter 5 develops a tailored survey methodology to
investigate EANTSs in the Australian legal professional context. Survey results presented in
Chapter 6 reinforce the findings of previous Chapters that EANTSs are both ambiguous and

widespread among Australian lawyers.

Chapter 7 discusses whether the lack of consensus is a problem, including whether any issues
could be attributed to a ‘few bad apples’ among the profession. However, it concludes that
EANTSs are a symptom of the profession’s difficulty in adapting to a larger paradigm shift
from being a profession of litigators, to being a profession of negotiators. This leads to a
recommendation of using education and building consensus to make EANTs less ambiguous

and to facilitate ethical conduct among Australian lawyers.
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Figure 1 Photo to Illustrate Ambiguity Lawyers May Face in Using Negotiation Tactics

INTRODUCTION

A Introduction

This research project investigates how far Australian lawyers can go in negotiations by
reference to ethically ambiguous negotiation tactics (‘EANTS’). I started this project to solve
a problem. As a junior lawyer, I struggled to work out the answer to what seems like a simple
question: ‘how far can lawyers go in negotiations?’ Despite extensive research, consulting
with peers and seeking ethics advice from my law society, this was a recurrent problem. It
caused stress and anxiety. I was anxious that other lawyers might be taking advantage of me
and, ultimately, my clients. I also wanted to deliver every advantage to my clients, but I was
worried that I might go too far. My hypothesis was that if I approached the task methodically
and systematically, I could find answers for every situation, determining which tactics could

be used by lawyers and what was off-limits. As this thesis will demonstrate, I was naive.



This Introduction Chapter will start by defining key terms and scope and setting out the
overarching topic and aims of the thesis. It will then outline the current state of literature
and identify the gap in the knowledge it seeks to address, as well as the value in doing so. It

will then explain the methodology, hypothesis and finally the layout of the thesis.

B  Key Terms and Scope

The focus of this thesis is on the attitudes to and usage of EANTS by practising lawyers in
Australia. From a scholarly point of view, tactics have been shown to provide a discrete and
convenient unit of analysis for studying negotiation conduct. The definitions adopted for
EANTs directly informs the scope of the project. The concept of EANTs and each of its
elements (ethically ambiguous negotiation tactics) as applicable to lawyers are discussed and
developed in Chapter 1. Essentially, it refers to acts or omissions deliberately used by lawyers
to gain an advantage in negotiations and which are open to various interpretations according
to the moral principles (ethics) of lawyers.2 The term ethics in this context is used in its
general sense as a system of moral principles by which lawyers’ actions may be judged as
good or bad, or right or wrong. This meaning of ethics goes beyond the written law and rules
of professional conduct and incorporates customs and general usages of the profession. The
rules are, however, given special attention in this thesis in Chapter 2. This is because of their
role as a written expression of the profession’s ethical judgment on the conduct expected of
its members. An examination of general laws is outside the scope of the thesis, except to

provide context for the rules of professional conduct in Section B of Chapter 2.

The ethical ambiguity of EANTS focuses the inquiry on the grey area between what is
permissible and what is not, the area that I seek to clarify through this research project. This
leaves the impact of EANTSs on the stakeholders and outcomes of negotiation outside its
scope. This is an important issue that is highlighted in Section E of this Introduction,
explaining the value of this project. Pragmatic consequences of behaviour could be a
powerful determinant of lawyers’ conduct in practice.3 So, for example, lawyers might be less

inclined to use tactics such as threats if it could be established that threats generally backfire

1 Liisa M Kyl-Heku and David M Buss, ‘Tactics as Units of Analysis in Personality Psychology: An
Mlustration Using Tactics of Hierarchy Negotiation’ (1996) 21(4) Personality and Individual

Differences 497.
2 See Chapter 1, Part B, Section 3 of this thesis.
3 John Wade, ‘Persuasion in Negotiation and Mediation’ (2007) 8(2) ADR Bulletin 253

<http://epublications.bond.edu.au/cgi/viewcontent.cgi?article=1414&context=adr>6, where Wade
argued that prudence and practicality are the dominant approach to ethics among lawyers.
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and result in worse outcomes for clients, or that the use of EANTSs causes long term damage
to their reputations and their one off successful use could lead to being made pariahs of the
profession in the long term. However, it is outside the scope of this project because it would
have been speculative to investigate the impact of EANTSs if they are not shown to be a
problem in practice. This is not to detract from the value of understanding the impacts,

which could be a promising avenue for further research.

The terms ‘lawyer’ and ‘negotiation’ are intended to be inclusive in the sense of
encompassing all branches of the law and all types of negotiations, reflecting the diversity of
contemporary legal practice. The distinction between barristers and solicitors or other types
of lawyers, such as in-house counsel or government lawyers, is not material for the purposes
of this research project (this is discussed further in the introduction to Chapter 2). The key
limiting criterion that affects the scope of this research project is that it is focused exclusively
on practising lawyers. This excludes law students, law academics and judges who could all be
considered lawyers in the broader sense of the word because they are not subject to the same
pressures and context as practising lawyers. This means that cases and studies relating to
their conduct (or conduct of lawyers’ clients) but not practicing lawyers are outside the scope

of Chapter 3 and Chapter 4.

As discussed in more detail in Chapter 1, this thesis is not confined to examining a particular
type of negotiation. A stereotype of lawyers and negotiation is of a set-piece negotiation to
resolve a dispute on the eve of the trial. However, this is one of many types of negotiations
lawyers can engage in. Lawyers negotiate not only in civil or criminal trials but when there is
no litigation at all, such as in commercial transactions. This breadth is reflected in the cases
examined in Chapter 3, which for example include interactions with tax authorities
(Chamberlain),* long campaigns to delay and grind opponents down (Flower & Hart)s and
studies in Chapter 4, which included pre-court negotiations and prosecutors as well as

defence in criminal law.

This thesis has a geographic focus on Australia. However, it draws heavily on overseas
literature. This focus is strongest in Chapter 2 and Chapter 3, which examine the Australian

Solicitors Conduct Rules and Australian case law, respectively. These are already some of the

4 Chamberlain v the Law Society of the Australian Capital Territory (1993) 43 FCR 148
(‘Chamberlain’).

5 Caboolture Park Shopping Centre Pty Ltd (In Liquidation) and White Industries (Qld) Pty Ltd v
Flower and Hart (A Firm) [1993] FCA 471; (1993) 117 ALR 253 (22 September 1993) (‘Flower and
Hart).



longest chapters in the thesis, and my preliminary research suggested that examining a wide
variety of professional conduct rules or a few more cases would not materially contribute to
the discussion, so other jurisdictions were excluded. However, due to the paucity of
Australian literature, Chapters 1 and Chapter 4, which, respectively, identify EANTs and

examine studies of lawyers, draw heavily on rich overseas literature.

C  Overarching Topic and Aim of the Thesis

While the overarching idea of trying to clarify how lawyers should negotiate was motivated
by my personal experience, this research project, including the focus on EANTSs, was largely
precipitated by the 2014 paper by Wade entitled ‘Ethically Ambiguous Negotiation Tactics
(EANTS): What Are the Rules behind the Rules?’¢ The paper appears to have been the first to
introduce the acronym of ‘EANTS’ to legal scholarship, and written by Wade from the
perspective of a scholar as well as a practising mediator. He contended that the use of EANTs

by lawyers was pervasive and of epidemic proportions.”

Wade’s claims were echoed in professional publications in Queensland and Western
Australia. The Queensland commentary argued that the precise duties of lawyers in
negotiations remain ‘a vexed question’ .8 The Western Australian article recounted a panel
discussion on the topic of ‘how far can lawyers go’ in negotiations.? The discussion attracted
a great deal of interest but revealed that lawyers had many misconceptions about what is
permissible in negotiations.'® The commentary expressed astonishment that doubts on the
issue remained even after the seminal decisions of LPCC v Fleming [2006] WASAT 352 and
LSC v Mullins [2006] LPT o12.1

This research project seeks to investigate how far lawyers can go in negotiations by reference

to EANTS, both in the sense of how far they are permitted to go and in the sense of how far

6 John Wade, ‘Ethically Ambiguous Negotiation Tactics (EANTS): What Are the Rules behind the
Rules?’ in 12 and 14 May Law Society of Saskwatchewan CPD Conferences (2014) 4.
7 Ibid.

8 Mike Emerson, ‘Legal Ethics and Mediation: Is the ASCR Enough?’ [2014] (October) The Proctor 36

focusing specifically on negotiations, but the article’s findings apply to lawyer negotiations in general.
9 Julian Sher, ““My Final Offer!”: The Ethics of Negotiation’ [2015] (August) Brief 4.
10 Thid.

1 Ibid.



they actually go. This investigation is intended to answer or at least contribute to the

understanding of the vexed question of the precise duties of lawyers in negotiations.

D  Current State of Knowledge and Gaps

There is a lack of consensus about the vexed question, including its very existence, in
Australia. As I will detail in the Introduction of Chapter 2, usually, Australian lawyers’ peak
representative bodies, such as state law societies, have taken the position that the standards
of conduct are well known and understood by the members of the legal profession and the
public at large.*2 This contradicts the implied premise of the vexed question that such
standards are either not known or subject to misunderstanding or misconception, at least in
the context of negotiations. This was also a key underlying assumption of this research

project: that if lawyers look hard enough, answers can be found.

In contrast to this, a significant volume of literature points to the uncertainty that surrounds
lawyers’ ethics in general and in negotiations in particular, as well as the associated
prevalence of undesirable conduct. The law and work of lawyers have long been recognised as
becoming more complex. 13 Further, there has been a shift in the paradigm of how lawyers
operate, whereby alternative dispute resolution ceased to be ‘alternative’ and negotiation
became the main paradigm of lawyers’ work.4 However, despite these changes, much of the
ethical infrastructure is based on the previous paradigm of adversarial litigation.*s For
example, the rules of professional conduct have been criticised for being focused on litigation
and for not explicitly referring to or providing guidance on the standards of conduct expected
in negotiations, giving rise to confusion about the applicability of adversarial standards of

conduct in negotiations.'® These issues also seem to be reflected in the case law (examined in

12 New South Wales Law Reform Commission, Second Report on the Legal Profession: Complaints,
Discipline and Professional Standards, vol Report 32 (1982)
<https://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-32.pdf>;
Australian Law Reform Commission Report 89, ‘Managing Justice: A Review of the Federal Civil
Justice System’ (Report 89) discussed in more detail in Part B, Chapter 2.

13 New South Wales Law Reform Commission (n 12) [23].

14 Wayne Martin, ‘Alternative Dispute Resolution - A Misnomer?’ in Australian Disputes Centre ADR
Address (2018); these issues are discussed in greater detail in Part B, Chapter 2.

15 Samantha Hardy and Olivia Rundle, Mediation for Lawyers (2010) 208, [7.2].

16 Jim Parke, ‘Lawyers as Negotiators: Time for a Code of Ethics?’ [1993] Australian Dispute
Resolution Journal 216, 223; Nadja M Spegel, Bernadette Rogers and Ross P Buckley, Negotiation —
Theory and Techniques (1998) [5.6]; Hardy and Rundle (n 15) [7.2]; Christine Parker and Adrian
Evans, Inside Lawyers’ Ethics (2nd ed, 2013) 210; Mark J Rankin, ‘Legal Ethics in the Negotiation
Environment: A Synopsis’ (2016) 18 Flinders Law Journal 77; Gino Dal Pont, Lawyers’ Professional



detail in Chapter 3), particularly the cases of Mullins” and Fleming,'8 which suggest that a
different set of standards might apply to negotiation. Some have suggested that such
standards are yet to be articulated, and the profession needs a strong indication as to the

baseline of expected conduct.2°

A key gap in the literature is the lack of an understanding of the specific types of conduct that
need to be considered. The literature so far has considered EANTSs in a piecemeal fashion
without identifying the full range and scope of what are the EANTSs and where the ambiguity
lies. For example, there has been a lot of discussion about deception-based tactics, less of
threats and abuse of process, but very little about other types of conduct that could be
classified as EANTs.2! As I discuss in Chapter 1, whilst literature contains several typologies
of tactics, those suffer from limitations, chiefly failing to identify the full range of EANTSs that
might be used by lawyers. This is a necessary precursor to being able to identify how far
lawyers can go in negotiations, as this may vary from tactic to tactic. I will explain the
methodology and set out how I address this gap in the Methodology section of this

Introduction and in Chapter 1.

The literature relating to this topic also raises concerns about how lawyers act in the context
of this uncertainty. This is a relatively understudied topic with only two dated studies in
Australia, which I discuss in more detail in Chapter 4, complemented by a much larger body
of overseas, primarily US, studies shedding light on lawyers’ attitudes and use of EANTSs.
Unsurprisingly, lawyers’ representative bodies usually claim that lawyers usually act ethically
and professionally. Yet, scholarly literature contains claims that there is an epidemic of
EANTS and that legal negotiation is widely regarded as inherently deceptive, strewn with

falsehoods, and even requiring talent for deceit.22 Further, it has been claimed that the use of

Responsibility (5th ed, 2013) [21.155]; David Spencer and Samantha Hardy, Dispute Resolution in
Australia: Cases, Commentary and Materials (3rd ed, 2014) [15.320].

17 [2006] LPT o12.
18 [2006] WASAT 352.

19 Julie MacFarlane, The New Lawyer: How Settlement is Transforming the Practice of Law (UBC
Press, 2008) p 192.)

20 Paula Baron and Lillian Corbin, ‘The Unprofessional Professional: Do Lawyers Need Rules?’ (2017)
20(2) Legal Ethics 155, 172.

21 Avnita Lakhani, ‘Deception as a Legal Negotiation Strategy: A Cross-Jurisdictional,
Multidisciplinary Analysis Towards an Integrated Policy Reforms Agenda’ (PhD Thesis, Bond
University, 2010) 401; Cheryl Rivers, ‘Ethical Decision Making in Negotiation: A Sino-Australian
Study of the Influence of Culture’ (PhD Thesis, Queensland University of Technology, 2003) 142.

22 Justine Rogers, ‘Chapter 14 The Lying Lawyer and the Ethics of Negotiation’ in Michael Legg
(editor), Resolving Civil Disputes (2016).



‘irrational,’ ‘aggressive’ and ‘posturing’ tactics is ‘already well entrenched in negotiation
practice in Australia’.’.23 The use of EANTSs seems to be part of the convention.24 A notable
feature of these claims is that they appear to be based primarily on their authors’ experience
or cite US literature.25s While this may suggest the universality of the problem and similarities
between the Australian legal system and its overseas counterparts, it is subject to a major
limitation: it is not clear whether such claims reflect the actual experience of Australian

lawyers. This point touches on a wider issue and a gap in the literature.

The Australian Law Reform Commission (‘ALRC’) noted that when it came to issues affecting
lawyers in Australia, much of the research, particularly empirical research, was ‘thin and
spotty’.26 Empirical research is research based on experiments or experience rather than
ideas or theories.2” The Commission described the state of knowledge as being based on
‘anecdote and impression’ rather than a platform of empirical reality.28 This thesis seeks to
address this gap as well, using comprehensive and systematic searches and synthesis of what
is known about lawyers’ experience when it comes to EANTs (Chapters 3-4) as well as an

exploratory study (Chapters 5-6), all synthesised in Chapter 7.

E  Significance of EANTs and the Value of Addressing the
Gaps

The lack of understanding of whether lawyers have a problem with EANTSs poses many
challenges. EANTS could be a significant problem, or they could be no problem at all. If the
problem exists either in the form of lawyers not knowing which lines they cannot cross or in

using EANTs, it could have significant impacts on them as well as other stakeholders in

23 Tbid [14.8].
24 Wade (n 6); Lakhani (n 21).

25 See eg, G E Dal Pont, ‘Lawyers’ Professional Responsibility’, (5t ed 2013) citing Craver,
“Negotiation Ethics: How to be Deceptive Without Being Dishonest/How to be Assertive Without
Being Offensive” (1997) 38 S Texas Law Review 713 at 719. Wade referring to his own experience and
Hinshaw’s study.

26 Tbid [1.39-1.40].

27 Oxford Dictionaries online at
https://www.oxfordlearnersdictionaries.com/definition/english/empirical

28 Australian Law Reform Commission Report 89 (n 12); Wayne Martin, ‘Alternative Dispute
Resolution - A Misnomer?’ (Australian Disputes Centre ADR Address 2018) for a more recent
expression in the same vein.



negotiations, ranging from the negotiators on the receiving end to clients, the legal

profession as a whole and the public at large.

Failure to recognise EANTs and adhere to ethical lines can have manifold consequences.
Lawyers may unwittingly lose their livelihood and cause damage to others. Clyne’s case is an
example where a lawyer’s use of EANTs amounted to a savage attack on another lawyer,
required the court to step in to protect the public, and ultimately resulted in the loss of the
livelihood of the lawyer who used the tactic because he was disbarred, thus losing his right to
earn a livelihood by practicing law.29 Mullins provides another illustration of the significance
of the gaps in knowledge.3° That case has been described as a ‘crucifixion’ of an eminent
lawyer.3* Contemporary news publications suggest that it took place in the context of ‘a
crackdown against lawyers who allegedly withhold facts that could damage their clients'
cases’—that is, an EANT.32 This raises the question of whether the problem associated with
such tactics warranted the crackdown and whether other lawyers, if they use EANTSs, might

be at risk of being crucified.

Unaddressed use of EANTS, if there is truly an epidemic,33 could also have multiple practical
consequences. Studies of negotiators not specific to the legal context have shown that EANTs
can have significant and often unpredictable impacts on the stakeholders. For example,
adding decoy options as a tactic was shown to lead to a 46% increase in the amount received
by the party using this tactic.34 The use of pressure tactics and threats, however, produced
negative outcomes.35 In other words, lawyers' use of such tactics may actually be detrimental
to their clients’ interests. Having multiple negotiators, home advantage, time pressure and
emotional reactions have all been shown to result in better negotiation outcomes, although at

times at the expense of the relationship between the parties, which was damaged.3¢ Thus, the

29 Clyne v New South Wales Bar Association [1960] HCA 40 [26].
30 [2006] LPT o12.
3t Wade (n 6) 17.

32 Annabelle McDonald, ‘Patel Case Lawyer Fined for Deception’ [2006] (24/11/2006) The Australian
10.

33 Wade (n 6).

34 Alexander; Rhode, Avo; Schonbohm and Jacobus van Vliet, The Tactical Utilization of Cognitive
Biases in Negotiations (No 80, 2014) 17.

35 Soojin Lee et al, ‘How Do I Get My Way ? A Meta-Analytic Review of Research on Influence Tactics’
(2017) 28(1) The Leadership Quarterly 210, 225 <http://dx.doi.org/10.1016/j.leaqua.2016.11.001>.

36 Henrik Agndal, Lars-Johan Age and Jens Eklinder Frick, ‘“Two Decades of Business Negotiation
Research: An Overview and Suggestions for Future Studies’ (2017) 32(4) Journal of Business &
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use of some EANTSs can improve the outcomes for clients, while other EANTSs could be

unwittingly against clients’ interests.

The use of the EANTS can also have surprising impacts on the individuals involved in
negotiations. Contrary to a common understanding that negotiators might feel bad about
engaging in conduct that might be unethical, Ruedy et al. found that negotiators using
exaggeration, for example, experience positive affect, ‘a cheater’s high’.3” Thus, the use of
EANTSs could lead not only to financial but also psychological rewards. Studies have also
shown that those who use EANTs might not appreciate how they are perceived by others. For
example, while those who used half-truths (i.e., withheld information) considered it to be
ethical and different from lying, those on the receiving end equated it to lying.38 Not only can
this lead to a perception that the user of the tactic is unethical, but it can also create a vicious
circle of EANTSs. This is because targets of use of the EANTS tend to reciprocate, that is,
themselves use EANTS.39 In the context of legal negotiations, this all tends to suggest that
EANTS can have many and varied impacts, ranging from the outcomes of the negotiations to
the parties’ reputations and even affect. While this can be positive in some cases, in the
context of the profession as a whole, it could suggest a vicious circle of reciprocated use of

EANTSs which affect outcomes, and reputations, while leaving lawyers with a ‘cheater’s high’.

However, the gaps in the knowledge make it difficult to assess what responses, if any, are
needed. We do not know whether Australian lawyers, as a profession, actually have a
problem with EANTSs. As outlined in the previous section, there are competing claims. Some
suggest that lawyers know and understand what standards apply and act ethically. Others
claim lawyers do not know what they are doing and there is an epidemic of EANTS, carrying
all the potential consequences outlined above. Given their significance, this thesis aims to

address these gaps.

Industrial Marketing JBIM-11-2015-0233, 7, 15—18
<http://www.emeraldinsight.com/doi/10.1108 /JBIM-11-2015-0233>.

37 Nicole E Ruedy et al, ‘The Cheater’s High: The Unexpected Affective Benefits of Unethical Behavior’
(2013) 105(4) Journal of Personality and Social Psychology 531, 531, 545.

38 Todd Rogers et al, Artful Paltering: The Risks and Rewards of Using Truthful Statements to
Mislead Others (No RWP14-045, 2014) 3.

39 Denise Fleck et al, ‘Neutralizing Unethical Negotiating Tactics: An Empirical Investigation of
Approach Selection and Effectiveness’ (2014) 30(1) Negotiation Journal 23, 33.
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F  Methodology for a Systematic Inquiry

This section sets out this research project’s ontological and epistemological position and a
multi-faceted methodology that draws on a mix of doctrinal and empirical research methods

tailored to investigating EANTSs.

Simply put, epistemology is about ‘how we know things’+° and ontology is about ‘what exists,’
addressing the question of the nature of ‘reality’ that is being investigated.4! There are several
ways to learn about EANTSs and several perspectives on what is the reality of EANTs among
Australian lawyers. For example, a positivist approach to epistemology predicates that a
phenomenon (e.g., EANTSs) can be studied objectively.42 In the case of EANTS, this could be
done by observing actual negotiations and perusing lawyers’ files and correspondence.
Another approach to study is a constructivist approach, which is based on the concept that
knowledge is shaped by experience, context and perspective.43 It takes into account into the
experiences, opinions and perspectives of the people involved, in this context—lawyers. The
method of learning about a phenomenon would feed directly into the reality that is being
discovered. A realist ontological perspective would assume that there is a single observable
reality that applies to all lawyers.44 This can be contrasted with a relativist approach, which
suggests that there are multiple realities regarding EANTs among lawyers and these can
change over time.45 An understanding of these concepts is critical to the understanding of

what and how this research project can contribute to the knowledge of EANTS.

This project adopts a constructivist epistemological perspective that lawyers' perception of
EANTs is socially constructed, shaped and informed by lawyers’ individual experiences.
EANTSs are contextually dependent and occur in what is traditionally a highly confidential
environment. This perspective is chosen over positivism, which postulates a single reality

that can be observed and measured objectively because EANTs do not lend themselves to

40 Cambridge Dictionary Online ‘epistemology’

https://dictionary.cambridge.org/dictionary/english/epistemology accessed 12 May 2023.

41 Oxford Reference ‘ontology’
https://www.oxfordreference.com/display/10.1093/acref/9780199212064.001.0001/acref-
9780199212064-e-709;jsessionid=105DOEBDF0F62A133447B39C7B6DFoD4

42 Alan Bryman and Emma Bell, Business Research Methods (2011) 15.
43 Ibid 22.

44 Toritseju Rita Pessu, ‘Understanding Research Paradigms: An Ontological Perspective to Business
Research’ (2019) 9(4) IOSR Journal of Research & Method in Education 38, 39
<www.iosrjournals.org>.

45 Ibid.
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easy measurement. Lawyers may disagree on what is an EANT and what is not. Further,
attempts to measure directly, such as by direct observation or study of files, could influence
the subjects’ conduct. Constructivist philosophy of morality as postulated by Piaget, is also
conceptually similar to how lawyers conceptualise their own professional ethics.4 They
follow the same pattern in the sense that Piaget postulated that morality is acted and
socialised, then labelled, and then adjusted to new circumstances. Similarly, lawyers’ ethics
have been described as being about what a lawyer does, and much of it not being in writing.
In the context of this study, a constructivist approach also aligns with a legal principle that,
in the legal context, perceptions are just as important as the objective reality. This is reflected
in the maxim that justice must not only be done but seen to be done, because the rule of law
depends on public confidence in the administration of justice.4” Thus, if lawyers perceive
EANTS to be a problem that might involve abuses or other issues, then it is a problem even
if, objectively, EANTs might be a rare event. A constructivist approach lends itself to
methodologies that take into account the perspectives of individual lawyers, such as case
studies (Chapter 3) and surveys of lawyers about their experiences and perceptions

(Chapters 4-6).

In line with this epistemological position, this thesis adopts a relativist ontological approach.
In other words, it acknowledges that there may be multiple truths or realities about EANTS,
which may also change over time. Individual perception and context may influence each
lawyer’s understanding of EANTS. A realist approach, that is, one that assumes a single
observable reality, would not be appropriate for the phenomenon of EANTS, which applies to
a complex profession in a rapidly evolving social and legal context. A singular fixed reality
would be too simplistic, given the subjective and evolving nature of ethical boundaries. This
project proceeds from the perspective that this understanding is likely to be changed by
lawyers' experience and various factors. Indeed, many of the cases considered in Chapter 3
(Mullins#8 is a prime example) were pursued by the regulators in order to ‘shift’ lawyers'

perception and understanding of EANTS.

Adopting a constructivist and relativist approach enables this research project to take into
account the diversity and complexity of individual perspectives and contextual factors

relating to EANTSs. It lends itself to using a combination of qualitative methods ranging from

46 Jean Piaget, The Moral Judgment of the Child (2014).

47 R v Sussex Justices; Ex parte McCarthy [1924] 1 KB 256 at 259 per Lord Hewart CJ cited with
approval in Ebner v The Official Trustee in Bankruptcy [2000] HCA 63 at [6] per Gleeson CJ,
McHugh, Gummow and Hayne JJ who said that this principle is fundamental and could be traced
back to Magna Carta at [3] and that it has been applied in many contexts at [4].

48[2006] LPT o012.
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doctrinal research, thematic analysis, and case analysis to surveys, facilitating a rich and
nuanced exploration of the topic. These are precisely the methods used in this research

project.

Doctrinal research, often described as ‘library-based’ or ‘black-letter,” is one of the principal
methods of legal research.49 It involves literature searches, analysis of rules and judgments to
locate the sources of the law and then interpreting and analysing the text (hence ‘black-
letter’, referring to the colour of the text on paper).5° In this study, it is used primarily to
develop a theoretical framework of EANTs and how it applies to case law and prior studies of

lawyers. This provides a foundation for the empirical part of the research.

The empirical side of this project involves several components. As noted in section D,
empirical research in this context refers to research based on lived experience rather than
ideas or theories. The inclusion of such research addresses the dynamic and practical nature
of legal practice and legal negotiation, which is shaped by many factors. This approach allows
an exploration of these issues and how these influence the realities of EANTSs in daily
practice. Cases are not analysed solely to understand legal principles, but also as detailed
examples of how specific lawyers navigated EANTS, thus illustrating how doctrinal research
relates to the actual practice of law and providing contextual depth to this project. This is
followed by a review of prior surveys of lawyers that provide breadth to this project, as some
of those studies are based on responses of thousands of lawyers. The exploratory survey
conducted as part of this project serves as a lynchpin that ties other parts of this project
together and grounds it in contemporary Australian legal practice. The combination of
doctrinal and empirical research in this project offers a rigorous yet nuanced approach to the

phenomenon of EANTS as well as its practical implications for Australian lawyers.

G  Research Questions and Hypothesis

The research questions and hypothesis evolved during the course of this research project. As
noted in part A of this Chapter, this thesis was initially premised on a hypothesis that if I try
hard enough, I will find the answers and be able to ‘draw’ the ethical lines in relation to all
EANTSs. Thus, the initial aims for this research project were to 1) identify all EANTSs that
could be used by lawyers and 2) determine how EANTS are regulated, with a view to

resolving whether specific EANTSs are permissible for use by lawyers. However, as the project

49 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal
Research’ (2013) 21(3) Legal Education Digest 83.

50 Ibid 85.
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progressed, it became apparent that the complexity of the questions and the state of

knowledge would make it impossible to answer these questions.

I used systematic searches of the literature in order to identify what is known about lawyers’
use and perception of EANTS, as well as the relevant legal issues. However, the literature I
identified, as discussed earlier in section D, had several gaps. My analysis of the literature
was akin to a grounded theory approach, seeking to derive insights and patterns from the
information that was available. Additionally, when it came to identifying applicable
principles, I realised that the second aim was not feasible in the context of a diverse
profession that operates across many different areas of law, many of which are regulated on a
State and Territory basis, adding further complication. The rules of professional conduct,
which have been adopted across most of Australia and apply to most Australian lawyers in a
relatively uniform manner, have therefore been chosen as the focus of doctrinal analysis to
the exclusion of other sources of legal obligations, which are used only for contextualised and

comparative purposes.

As the research project progressed it became apparent that the aims had to be revised. My
research revealed that there was such lack of agreement about EANTs among lawyers that it
was often not possible to pursue the original aim of trying to identify the ethical lines. It
became apparent that there might not be a consensus about such ethical lines. This led to
evolution in the hypothesis and research questions and a shift towards investigating the
ambiguity of EANTSs in negotiations and its implications more broadly, including the extent
to which it may be a problem for Australian lawyers. Further my research revealed a
perception among lawyers of a very high rate of usage of EANTSs that led to hypothesising
whether EANTS pose a significant problem for the profession, perhaps of a different scope

and nature to that initially conceptualised. This was investigated by asking:

e to what extent do the lawyers assess different types of EANTS as permissible;

e what is the frequency of use of EANTs among lawyers; and

¢ what factors are associated with the lawyers’ assessment and prevalence of the
use of different types of EANTS.

Despite having adopted a relativist approach which recognises that there may be many
realities of EANTs among the profession, my investigation of the topic, including the
exploratory survey, also suggested a hypothesis that the state of uncertainty coupled with

high prevalence applies across the board, that is, it is a problem for all Australian lawyers.
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H  The Layout of the Thesis

The thesis is structured so as to provide a comprehensive and systematic study of the
questions set out above. Chapter 1 lays the groundwork by exploring the concept of EANTS in
greater detail and uses systematic searches of the literature and thematic analysis to develop
a catalogue of EANTSs that is used as an analytics framework in subsequent chapters. Each of
subsequent chapters examines a different source of information in relation to the research
questions. Chapter 2 examines Australian Solicitors Conduct Rules by reference to the
framework to identify what the rules have to say about EANTSs and understand what lawyers
as a profession say is permissible. Chapters 3 and 4 examine the case law and studies of
lawyers, respectively, to understand how lawyers navigate EANTS in practice, particularly
how they assess what is permissible, what EANTSs are used, and what factors might be
associated with this. To address the limitations of prior research, including the paucity of
contemporary Australian studies, Chapter 5 develops a methodology, and Chapter 6 reports
on the result of a survey of 275 Australian lawyers. Finally, Chapter 7 discusses the
implications of the investigation, the nature of the problem posed by EANTS, and proposes

recommendations for addressing the problem.
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CHAPTER 1: WHAT ARE ETHICALLY AMBIGUOUS
NEGOTIATION TACTICS?

A Introduction

This Chapter defines what is an EANT and then uses systematic searches of the literature to
identify and catalogue EANTSs relevant to lawyers. This catalogue is then used as a reference
point in subsequent chapters to highlight what is known about which EANTS, as well as areas

where knowledge might be limited or absent.

This Chapter is structured in three parts. Part B develops a definition of EANTS that takes
into account key nuances of lawyer negotiations and learnings from prior research. Part C
describes the systematic search and analysis methodologies used to identify and categorise

EANTSs. The results, consisting of a catalogue, are set out in Part D.

B  The Meaning of ‘FEANT’

This part examines the definition of EANTS proposed by prior researchers and develops a
more comprehensive definition of EANTS that takes into account the legal professional
context of this project. The definition developed in this Part provides a foundation for

literature searches and thematic analysis of EANTSs in Parts C and D of this Chapter.

1 What is an EANT?

While many studies refer to EANTS, there is a paucity of theoretical research about the
meaning and the nature of the concept of EANTs. The most recent and the most
comprehensive examination of EANTS in Australia was conducted as part of a PhD project by
Cheryl Rivers. Rivers studied differences in ethical decision making between Chinese and
Australian business negotiators. As part of that project, Rivers not only tested existing
methodologies, but also sought to address their limitations by developing her own. Rivers
used the following definition of EANTS:

‘a manoeuvre used in the course of a negotiation that may be regarded as wrong by at

least some individuals who participate in or observe the negotiation’.s

51 Rivers (n 21) 15.
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This definition is concise and easy to comprehend. However, its brevity hides important
aspects of the concept that need to be explained further, including the reference to
‘manoeuvre’ and ‘wrong’. The reference to a manoeuvre in the definition implies the need for
movement or positive action. In developing the definition of a ‘tactic,” Rivers noted that this
word originates from the military context and refers to a ‘manoeuvre in the course of
battle’.52 Rivers suggested that in negotiations, this refers to ‘an action or statement used by a
negotiator, usually with a view to achieving an aim’.53 However, in adopting this definition,
Rivers has fallen into the same trap for which she criticised previous researchers: failing to
recognise that tactics can involve omissions.54 Tactics can involve omissions—for example,
withholding a piece of information, causing delay, or procedural difficulties. The use of the
word ‘manoeuvre’ in the definition developed by Rivers implies the need for positive action,
which, as Rivers argued herself, is not a necessary ingredient for something to qualify as a

tactic.55

There are other definitions of tactics that provide further insight into what is meant by a
‘tactic’.5° In psychological research, for example, tactics have been described as ‘micro-
behaviours’ or ‘psychological and behavioural means through which personal goals, personal
projects, and personal strivings are accomplished’. Macquarie Dictionary defines tactics as
‘mode of procedure for gaining advantage or success’.5” The common element appears to be
that tactics involve a behaviour (doing or not doing something) for a particular purpose. The
Macquarie Dictionary definition reference to ‘gaining advantage’ seems to capture the
purpose in a clear and simple way. Drawing on elements of all these definitions, a tactic in
negotiations can be understood as an act or omission used by a negotiator to achieve an

advantage in negotiations.

Rivers sought to capture the ‘ethical ambiguity’ part of the acronym EANT by saying that a
tactic ‘may be regarded as wrong by at least some individuals’. The use of the word ‘may’
alludes to ambiguity. The reference to ‘wrong’ invokes the ethical dimension of this

behaviour. However, the definition does not specify by what measure something is ‘wrong’.

52 Thid.
53 Ibid.
54 Ibid, 139.
55 Tbid.

56 See eg Kyl-Heku and Buss (n 1); Thomas M Besch, ‘Identification of Negotiation Tactics and
Strategies of Army Negotiators’ (Naval Postgraduate School, 1992); Rivers (n 21) 14.

57 Macquarie Dictionary (5th ed, 2009) ‘tactic’.
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Nor does it address why the opinion of ‘some individuals’ should be determinative of
whether something is deemed ethically ambiguous. The definition fails to reflect important
aspects of ‘ethics’ and ‘ambiguity’ that are essential to the understanding of the concept of

EANTS. It is, therefore, important to consider these two terms further.

2 What is Meant by Ethics: Morals when it Comes to EANTS, Rules when it

Comes to Lawyers?

When Lewicki and Stark were piloting the first survey of EANTS, they noted that students
asked to rate EANTSs by how ‘ethical’ struggled in interpreting what is meant by ethics.58
Rather than provide a definition of what is meant by ethical, Lewicki and Stark resolved this
problem by replacing the word ‘ethical’ with the word ‘appropriate’.59 Subsequent studies
revealed that this change resolved the problem—there were no further queries from the
participants. These studies also showed that there was no observable difference between the
results, irrespective of which word was used.® The solution of replacing the word ‘ethics’
with ‘appropriate,” however, is not appropriate for this project. Clarity around what is meant

by ‘ethics’ in the definition of EANTS is integral to this research project.

The approach used by Rivers is instructive. Rivers noted that ‘ethics’ is often used
interchangeably with ‘morality’.¢* Rivers argued that this is correct because both terms have
as their basis the Greek roots ethos and ta ethika which was then rendered into Latin by
Cicero as mores.2 Rivers referred to the Oxford Dictionary definition of ethics, which, in
turn, refers to the writings of Aristotle and ‘ideal excellence’.%3 Rivers ultimately adopted the

following definition of ethics from Lewis:

58 Roy J Lewicki and Neil Stark, “‘What Is Ethically Appropriate in Negotiations: An Empirical
Examination of Bargaining Tactics’ (1996) 9(1) Social Justice Research 69, 80
<http://link.springer.com/10.1007/BF02197657>.

59 Ibid.

60 Tbid.

61 Tbid 14.

62 Tbid, citing Oxford English Dictionary, 1989.

63 Rivers (n 21) 14.
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‘the rules, standards, codes or principles which provided guidelines for the morally

right behaviour and truthfulness in specific situations’.64

The concepts of ‘morality,” ‘wrong’ as well as references to ‘rules, standards, codes or
principles’ can also be found in the Macquarie Dictionary definition of ethics. An important
feature of the Macquarie definition, which is missing from the discussion of this concept by

Rivers, is that Macquarie Dictionary refers to three different meanings of ethics:

1. a system of moral principles by which human actions and proposals may be

judged good or bad or right or wrong;

2. the rules of conduct recognised in respect of a particular class of human

actions: medical ethics; and
3. moral principles, as of an individual.®s

Lewis’ definition of ethics, adopted by Rivers, seems to incorporate elements of all three of
these definitions without making a distinction between them. However, in the context of this
research project, the distinction is important. This is because the legal profession, whose
conduct is the focus of this research project, has developed its own understanding of what is

meant by ‘ethics’.

References to Aristotle, morals and ‘wrong’ combined with an absence of references to rules
or laws in the combined definition of EANTS (as opposed to ethics, adopted from Lewis)
suggest that Rivers drew primarily on notions of morality or philosophical notions of ethics
in conceptualising the meaning of ‘ethics’ in the acronym EANT. However, Dal Pont argues
that among lawyers, ‘ethics’ is not expressly associated with morality or philosophical
notions of ethics.®® Lawyers tend to use the word ‘ethics’ to connote the rules that are binding
on them as professionals as distinct from legal rules that are binding in general.®” The scope
of these obligations consists of a mixture of customs, common law obligations and

professional conduct rules.®® Another feature of lawyers’ ethics is that they are binding, that

64 Tbid, 15 citing PV Lewis ‘Defining business ethics: Like nailing jello to a wall’ (1985) 4(5) Journal of
Business Ethics, 377.

65 Macquarie Dictionary (5th ed, 2009) ‘ethics’.
66 Dal Pont (n 16) [1.10].

67 Ibid.

68 Tbid.
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is, non-discretionary.®® To mark this distinction, Dal Pont adopted the practice of referring to
the obligations applying to lawyers’ conduct as ‘professional obligations’ rather than

‘ethics’.70

There is a case for using the word ‘ethics’ in all three Macquarie dictionary senses (as a
system of moral principles, the rules of conduct, and the moral principles of an individual) as
one. There is an overlap and inter-relationship between the different conceptions of ethics.
In the context of lawyer negotiations, Wade, for example, recognised that different
conceptions, or as he described it, ‘sources’ of ethics, such as good ends, rules, organisational
norms, personal conscience and ‘prudence and practicality, reinforce each other.” Wade
argued the last of these—‘prudence and practicality,” essentially based on pragmatism, self-
interest, and practical wisdom passed from lawyers to lawyers is the dominant one in
practice.”2 More broadly, Honoré argued that ethics and morality are linked and that they
influence and reinforce each other.73 To make this case, Honoré used the example of the
moral requirement to protect the vulnerable as manifesting itself in the law of trusts or child
protection laws.”4 There is thus a mutually reinforcing relationship, where rules and laws

help draw the lines when it comes to ethics, and ethics are embodied in laws.

Despite the inter-relationship between the three different definitions of ethics, they are
distinct. As the concept of EANTs emerged out of business negotiation literature, where
ethics is understood in its general, non-legal sense, this is also the sense that should be given
to it when it comes to what is meant by ‘EANTS’. This, broader definition, would therefore
also take into account the unwritten practices influenced by prudence and practicality that

might not be found in writing.

The broader definition of ethics that incorporates not just formal rules but also norms and
customs is also consistent with how the term ‘ethics’ is understood at the highest levels of
Australian judiciary. For example, Sir Owen Dixon, one of Australia’s most prominent jurists

and a former Chief Justice of the High Court, noted the origins of the word ethics and stated

69 Tbid.
70 Tbid.
7t Wade (n 6) 10.
72 Tbid.

73 Tony Honoré, ‘The Dependence of Morality on Law’ (1993) 13(1) Oxford Journal of Legal Studies 1;
Charles Rickett, ‘Legal Ethics in General Practice’ in Legal Ethics: Papers Presented at a Seminar
Held by the Legal Research Foundation at the Centra Hotel, Auckland (1994).

74 Honoré (n 73) 11.
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in an address on professional conduct to law students that ‘for when you speak of
professional ethics you have in mind rather the habits and customs of the profession’.7s More
recently, the Hon Justice Susan Kiefel, who was at the time a puisne Justice of the High
Court, made a similar observation, stating that acting ethically involves conforming to ‘the
customs and character’ of the legal community, but that values of the wider society inform
those of the profession.”® The influence of norms and customs on professional ethics in

addition to formal rules is also accepted in theoretical literature.””

The meaning of ethics in the acronym EANTS is closely linked to the meaning of the term
‘ambiguous,” which is used as an adjective of ethics. Rivers adopted the Oxford Dictionary
definition of ambiguity as ‘doubtful, questionable and open to several possible
interpretations’.” Macquarie Dictionary offers a similar definition of ambiguity, which

provides more examples of when something can be considered ambiguous, that is:
1. open to various interpretations; having a double meaning; equivocal: an
ambiguous answer;

2. of doubtful or uncertain nature; difficult to comprehend, distinguish, or
classify: a rock of ambiguous character; or

3. lacking clearness or definiteness; obscure; indistinct.7?

As in this case ambiguity refers to ethics, a tactic can be considered ethically ambiguous if it
can be characterised in terms of any of these definitions when it comes to how it should be
characterised by reference to ethics. The Macquarie Dictionary definition expands and

provides further examples of what can be considered ambiguous.

Rivers adopted the following definition of negotiation:

75 Owen Dixon, ‘Professional Conduct’ in Inaugural Lecture to the Law Students of the University of
Mlebourne upon the Occasion When Professional Conduct First Became a Subject in the Curriculum
of the Law School (1953) 129.

76 The Hon Justice Susan Kiefel, ‘Ethics and the Profession of the Lawyer’, (Speech, Queensland Law
Society, Vincents’ 48th Annual Symposium 2010).

77 Robert J Condlin, ‘The “Nature” of Legal Dispute Bargaining’ (2016) 17 Cardozo Journal of Conflict
Resolution 393, 20, also citing at 12 Jonathan Haidt, The Righteous Mind (2012) at 270 who claimed
that morality consists of “interlocking sets of values, virtues, norms, practices, identities, institutions,
technologies, and evolved psychological mechanisms that work together to suppress or regulate self-
interest and make cooperative societies possible.”.

78 Rivers (n 21) 14.

79 Macquarie Dictionary (7th ed, 2017) ‘ambiguous’.
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‘a deliberate interaction, involving face-to-face discussions between two or more
entities who are attempting to define or redefine the terms of their interdependence

in a matter’.8°

This definition highlights that negotiations involve interactions between the parties and
attempts to define or redefine their relationship. However, it fails to reflect many aspects of
negotiations for many lawyers. Negotiations do not have to involve ‘face-to-face discussions’
and ‘deliberate interactions’. Whilst lawyers commonly engage in face-to-face negotiations,
there are also many types of negotiations that occur through other media, such as by

correspondence and over the phone.

Furthermore, the definition of negotiation is unnecessarily limited to ‘deliberate
interactions’. Lack of interaction and avoidance of interaction can be a part of a negotiation.
The definition adopted by Rivers invokes what Lande described as the ‘romantic’ view of
negotiations involving one climactic settlement.8 By contrast, in legal matters, every step in
the matter can be negotiated as parties jockey for position and set themselves up for trial,
which in most cases, will never come.82 Galanter coined the term ‘litigotiation,’83 a mix
between litigation and negotiation consisting of a ‘single process of disputing in the vicinity
of the official tribunals’ to describe this process.84 While the definition adopted by Rivers is
closer to the ‘romantic view’ of negotiations, in the context of this project, negotiation should
be understood in its broader context as a ‘process’ which may involve an interaction or lack

of interaction rather than just deliberate interaction.

Where the meaning of negotiation for the purposes of this project differs from Galanter’s
‘litigotiation’ is that it may, but does not necessarily have to, involve ‘vicinity of official
tribunals’. Legal negotiations can be classified in many different ways, including based on

whether they involve a mediator or not, the area of law, type, such as civil or criminal,s or, as

80 Rivers (n 21) 15.

81 John Lande, ‘Teaching Students to Negotiate Like a Lawyer’ (2012) 39 Washington University
Journal of Law and Policy 109, 110 <http://ssrn.com/paper=2086871>.

82 Thid.
83 Marc Galanter, ‘The Quality of Settlements’ [1988] Journal of Dispute Resolution 55; Lande (n 81).
84 Tbid

85 See eg Asher Flynn and Arie Freiberg, ‘Plea Negotiations: An Empirical Analysis’ (2018) 544 Trends
& issues in crime and criminal justice 14, which highlights how common the negotiations are in

criminal law.
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suggested by Menkel-Meadow whether it is about disputes (what has already happened) and
negotiations about transactions (what will happen).8¢ This project is not restricted to a
particular type of lawyer negotiations. Lawyer negotiations are not restricted to civil
litigation. They apply in the context of criminal law as well as where there is no litigation at
all. A recent study in Victoria found that between 87 and 100 percent of guilty pleas entered
at all levels of Victorian courts were the result of a negotiated agreement between the
prosecutor and the defence.8” Dispute resolution is not the only arena where lawyers
negotiate.®® Negotiations also take place in non-contested settings including commercial and
property transactions.8® Taking account of these considerations, this thesis uses the following
definition of negotiation: a process where two or more entities are attempting to define or
redefine the terms of their relationship in a matter, which may but does not have to occur in

the vicinity of courts or tribunals.

3 Summary of the Definition of EANTSs

In this section I examined the meaning of terms comprising the acronym EANTSs and
clarified various aspects of it to take into account contextual issues associated with lawyer
negotiations. To summarise, I arrived at the following definition of the constituent part of

EANTS for the purposes of this project:

e Ethically: refers to a system of moral principles by which human actions and
proposals may be judged good or bad or right or wrong, and in this research project,
understood in its general sense as opposed to the professional obligations of lawyers.

e Ambiguous:

o open to various interpretations; having a double meaning; equivocal: an
ambiguous answer;

o of doubtful or uncertain nature; difficult to comprehend, distinguish, or
classify: a rock of ambiguous character; or

o lacking clearness or definiteness; obscure; indistinct

86 Carrie Menkel-Meadow, ‘Legal Negotiation: A Study of Strategies in Search of a Theory’ (1983) 8(4)
American Bar Foundation Research Journal 905, 908.

87 See summary of findings in Asher Flynn and Arie Freiberg ‘Plea negotiations: An empirical analysis’
(2018) 544 Trends and Issues in Crime and Criminal Justice 1, 4.

88 Carrie Menkel-Meadow, ‘Legal Negotiation: A Study of Strategies in Search of a Theory’ (1983) 8 (4)
American Bar Foundation Research Journal 905, 908.

89 G Richard Shell, ‘Opportunism and Trust in the Negotiation of Commercial Contracts: Toward a
New Cause of Action’ (1991) 44(2) Vanderbilt Law Review 221 <http://heinonlinebackup.com/hol-
cgi-bin/get_pdf.cgi?handle=hein.journals/vanlr44&section=19>.
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by reference to the ‘ethics’ as defined above;

e Negotiation: a process where two or more entities are attempting to define or
redefine the terms of their interdependence in a matter, which may, but does not
have to occur in the vicinity of courts or tribunals.

e Tactic: an act or omission used by a negotiator to achieve an advantage in

negotiations.

Put together, these can be further summarised and simplified into the following definition,

which I will use throughout this project:

an EANT is an act or omission, used deliberately to gain an advantage in out of court

negotiations which is:

° open to various interpretations;

° is of doubtful or uncertain nature; or
° lacks clarity or definiteness

according to the general moral principles by which such acts or omissions may be

judged good or bad, right or wrong.

C  Methodology of Searches and Thematic Analysis

Having established what is meant by EANTS, I now turn to identifying them in the literature.
This section describes the methodology that was used to systematically search the literature,
identify tactics, and summarise them into a meaningful catalogue. The methodology builds

on the work of Rivers? and Lakhani% on negotiation tactics and takes into account the more

recent work of Nowell et al on thematic analysis to develop a taxonomy of EANTS.

1 Search Methodology
I used multiple techniques in order to identify EANTS, starting by searching for lists and

catalogues and then moving on to trying to identify individual tactics.

My initial searches revealed no prior comprehensive catalogues of EANTS, necessitating the

development of a catalogue in this Chapter. This finding was reinforced by the fact that both

90 Rivers (n 21).

91 Lakhani (n 21).
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Rivers and Lakhani called for the development of more comprehensive catalogues of EANTS.
Thus, there is a gap in the knowledge that requires a comprehensive review of all possible
tactics. This Chapter seeks to address it through a comprehensive review of all accessible

literature on negotiation tactics.

I used an iterative snowball search strategy to identify the relevant literature and tactics
within it. ‘Snowballing searches’ means searching for the papers that are cited in, or that are
cited by, the literature that had been earlier identified in the first round of searches.92 Thus,
each paper can help identify multiple other papers, leading to a snowballing effect. This
technique was also extended to searches using author names where more than one work had

been identified on the topic or in relation to the works of the leading authors.

The first round of searches was conducted using three sets of terms derived from Wade’s
conference paper on EANTS: ‘negotiation AND tactic,” ‘negotiation AND ethics’ and the
acronym ‘EANTSs’.93 The searches then expanded using forward and reverse snowballing
techniques. The searches were conducted in a range of search engines in order to capture as
much relevant literature as possible. The primary search tool was Google which, according to
Gusenbauer, is the most comprehensive of all academic search engines.’4 This approach has
limitations. Google Scholar uses a confidential proprietary algorithm, which could introduce
biases into results.% Studies have shown that Google Scholar favours articles with a high
number of previous citations.’¢ This means the searches are more likely to return standard
and mainstream literature, whilst ‘gems’ or novel interpretations are less likely to appear in

the results.9” Google algorithm can also return thousands of results, some of which do not

92 Claes Wohlin, ‘Guidelines for snowballing in systematic literature studies and a replication in

software engineering’ (May 2014) DOI:10.1145/2601248.2601268 available at SSRN

https://www.researchgate.net/publication/266658918 Guidelines for snowballing in systematic
literature studies and a replication in software engineering.

93 Wade (n 6).

94 Michael Gusenbauer, Google Scholar to Overshadow Them All? Comparing the Sizes of 12
Academic Search Engines and Bibliographic Databases, vol 118 (Springer International Publishing,

2019) <https://doi.org/10.1007/s11192-018-2958-5>.

95 Joeran Beel and Bela Gipp ‘Google Scholar’s Ranking Algorithm: The Impact of Citation Counts (An
Empirical Study)’ in André Flory and Martine Collard (eds), Proceedings of the 3rd IEEE
International Conference on Research Challenges in Information Science (RCIS’09), 439, Fez

(Morocco), April 2009.
96 Thid.

97 Ibid.
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even contain the search terms. In order to mitigate against these limitations, additional
searches were performed using specialised legal databases, including Austlii, LexisNexis and

Westlaw databases.

A common limitation of scholarly searches is that they primarily capture peer-reviewed
articles published in peer-reviewed journals. Such literature is likely to already contain a
good-quality overview of the research in the field. However, it may exclude commentary,
books, conference papers and theses which may not be indexed or searchable through these
platforms. As such, additional searches were conducted using the University of Western
Australia Electronic Library Catalogue and the standard (non-scholar) version of the Google

search engine.

Once the initial literature had been identified, it was reviewed for relevance and a further
round of searches was conducted. The earliest literature considered in this thesis was as
available through the catalogues specified above, with the vast majority of works dated 1960
or later — see bibliography. The latest literature is as of April 2023 when the write up and
research was substantially completed. The search results were then analysed and classified

using a thematic analysis method, which is set out in the next section.

2 Thematic Analysis

The comprehensive nature of the searches produced a voluminous and rich source of data
consisting of over 200 papers and over 500 tactics, which required a systematic approach to
analysing it. The method of data analysis adopted in this research is inspired by the research
of Rivers, who also sought to develop a comprehensive classification of EANTs and used
what she described as ‘coding exercises’.98 The approach used by Rivers was essentially
thematic analysis. Nowell most recently reviewed various approaches to thematic analysis, so
my methodology draws on lessons from Nowell as well to ensure the analysis is conducted in

a rigorous and methodical manner.%

The similarity in this research project with the approach used by Rivers is that it involves
generating a pool of tactics and then iteratively going through it, classifying the tactics into a

limited number of categories until all tactics can be assigned to a unique category.°©

98 Rivers (n 21) 148.

99 Lorelli S Nowell et al, “Thematic Analysis: Striving to Meet the Trustworthiness Criteria’ (2017) 16(1)

International Journal of Qualitative Methods 1.

100 Rivers (n 21) 148.
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However, Rivers used three sets of independent coders to develop a classification of

tactics,'o* whereas, in this research project, one person (myself) categorised all the tactics.

There are two reasons for this. First, I used a much larger pool of tactics—over 500 compared
to the 75 used by Rivers.1o2 It would not be practical to code and re-code three times such a
large pool of tactics using multiple coders within the framework of this project. The second
reason for not using multiple coders is that it is not necessary in the context of this project.
My research is exploratory. I seek to explore the data from various perspectives, not develop

a rigorous scale to be used in future studies similar to Rivers.

The thematic analysis methodology recommended by Nowell aims to generate a rich and
detailed yet complex account of data. o3 It relies on using ‘themes’ to categorise and

understand the data.>o4 Nowell et al used the following definition of themes:

‘a theme is an abstract entity that brings meaning and identity to a recurrent
experience and its variant manifestations. As such, a theme captures and unifies the

nature or basis of the experience into a meaningful whole. 05

The methodology involves an iterative and reflective process.'°¢ First, codes or classes are
generated deductively based on prior study, research or conceptual framework.1°7 The data is
then repeatedly analysed and categorised using the codes. Where data does not neatly fit the
codes, such departures are highlighted and analysed again.'°8 In the process of analysing the
data, some themes may merge or ‘collapse’ into each other, whilst others need to be broken
down or out into separate themes.'9 The overall process can then be used to theorise the

significance of the patterns and their meanings and implications to broader literature.!© The

101 Tbid 147.

102 Thid 149.

103 Nowell et al (n 99) 2.

104 Tbid 8.

105 Tbid (citations omitted).
106 Thid 4.

107 Tbid 4.

108 Thid 6.

109 Tbid 9.

1o Jbid 11.
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codes and the data are read and re-read together, involving a process of searching for

meanings and patterns.t

It is most suitable for diverse sets of data.!*2 The data generated in the searches conducted as
part of this project meets this criterion as it is derived from various cross-disciplinary

searches.

D  Results of the Searches and the Analysis

The initial searches using Google Scholar identified a total of 277 works, including books,
peer-reviewed articles and ‘grey’ literature, such as non-peer reviewed articles and
professional publications. A further 151 works were identified using snowballing searches

and additional search engines, bringing the total to 428 works.

A review of this literature revealed that out of the combined total of 428 works, only 55
referred to one or more specific negotiation tactics. There were 34 publications relating to
lawyers. The remaining 21 papers came from a range of disciplines, including business
negotiations and psychology, contributing cross-disciplinary knowledge to this thesis. The

tactics from these papers were compiled into a list comprised of 598 tactics.

1 Thematic Analysis

During thematic analysis, I experimented with using several different classifications of
tactics developed by legal scholars and scholars from other disciplines identified during the
literature review. As I will discuss in this section I ultimately selected and applied 5w and H
framework (alternatively, it can be referred to as Aristotle’s Septem Circumstantiae -
discussed later in this section)'3 as the primary analytical framework. That framework
involves asking questions ‘who, what, where, when, why, and how’ to explore various ethical
aspects of each situation. It is adopted because it would be more likely to capture the entire

domain of EANTSs than other classifications.

This research project required a framework that was practical in application, suitable for
generating useful insights into the data and addressed the key limitation of previous studies

identified by Rivers: ‘poor content adequacy,’ that is, not covering the field and failing to

1 Tbid 5.
12 Jhid 2.

u3 Michael C Sloan, ‘Aristotle’s Nicomachean Ethics as the Original Locus for the Septem

Circumstantiae’ (2010) 3 Classical Philology 236.
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adequately address all types of tactics one might encounter in negotiations.'4 Four
classifications identified in the negotiation literature considered but rejected for use in this
project were those of Hartje and Wilson (1984),5 Besch (1992),1¢ Lewicki (with other

scholars from 1983 to 2000)*7 and finally Rivers (2003).1:8

Hartje and Wilson produced a list consisting of four types of tactics specifically relevant to

lawyers:

1. Timing;
2. Authority;
3. Communication; and

4. Pressure.!9

In this classification, timing tactics included the use of deadlines and using timing to make
offers.r20 Authority tactics included presenting a client as uncompromising, having no
authority to bind the client, or coercing a government or another powerful authority into the
negotiation.’2* Communication tactics involved misdirection and multiple messages.!22

Pressure included threats, causing physical discomfort and outnumbering.23

Besch considered negotiation tactics used by military negotiators in the USA and used the

following six categories previously developed by Karass:

1. Authority;

2. Demand and concession;

114 Rivers (n 21) 141.

us Jeffrey H Hartje, ‘Lawyer’s Skills in Negotiations: Justice in Unseen Hands’ (1984) 1984 Journal of
Dispute Resolution 119.

16 Besch (n 56).

17 Robert J Robinson, Roy J Lewicki and Eileen M Donahue, ‘Extending and Testing a Five Factor
Model of Ethical and Unethical Bargaining Tactics: Introducing the SINS Scale’ (2000) 21(6) Journal
of Organizational Behavior 649 <http://course.sdu.edu.cn/Download/37560d4e-dd98-477f-acdo-
99db309fg2ef.pdf>.

u8 Rivers (n 21).

19 Hartje (n 115) 175 see fn 200.
120 Thid.

121 Thid.

122 Thid.

123 Thid.
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Diversion;
Information;

Momentum and time;

AL

Settlement.124

In Besch’s classification, authority tactics include escalation and tactical setting of authority
limits. Demand and concession include combinations, nibbles and using a third party as a
‘bogey’. Diversions include good -guy-bad-guy routines and pretending to withdraw.
Information tactics include challenging credibility and overwhelming with statistics.!25
Momentum and time include the setting of deadlines, as well as the use of surprise.:26
Settlement tactics included splitting the difference. Besch’s survey also included the tactic of

adjusting the thermostat to make the opponent physically uncomfortable.

The focus of Lewicki’s research has been on deceptive tactics. The various categories evolved
from 1983 to the following form in 2000 in the Self-reported Inappropriate Negotiation
Strategies (‘SINS’) scale:

1. Traditional competitive bargaining;
2. Attacking the opponent’s network;
3. False promises;

4. Misrepresentation; and

5. Inappropriate information gathering. 127

In this classification, traditional competitive bargaining includes such tactics as making high
opening demands and conveying the impression that one is not in a hurry. Attacking an
opponent's network includes trying to get the opponent fired and undermining the
opponent. False promises is about making promises with no intention of fulfilling them.
Misrepresentation covers not only simply misrepresenting information but also denying the
validity of an opponent’s information or misinforming one’s client or reports about the
negotiations. Finally, inappropriate information gathering includes paying the opponent’s

friends or associates and befriending the opponent or their associates.

Rivers identified the following issues with the SINS scale:

124 Besch (n 56)24 citing Chester Karass ‘Down and Dirty Tactics’, Traffic Management (June) 1992,
25-26.

125 Thid.
126 Thid.

127 Robinson, Lewicki and Donahue (n 117).
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1. Itlacks content adequacy (i.e. does not cover the field, only addresses acts but not
omissions);

2. Conceptually different tactics are included within the same categories (e.g., extreme
offers and not being in a hurry under the banner of traditional bargaining);

3. The tactics extend to actions that have to be done outside the negotiation, such as

hiring the opponent’s associates.'28

Rivers sought to address these limitations by developing a new, more comprehensive
typology. Rivers developed a typology of EANTs which was then tested for
comprehensiveness using iterative coding exercises, where the lists of tactics were repeatedly
categorised and re-categorised by independent coders until they agreed on the
categorisation. She reported that an unanticipated finding of this process was that EANTs
need not be deceptive in order to be ethically ambiguous.'29 A sincere threat, for example,
may still be considered ethically ambiguous and not be deceptive.'3° Further, as discussed in
the context of defining EANTS, Rivers argued that EANTSs can involve not just acts, but also
omissions.’3! As a result of the coding exercise Rivers identified the following categories of
EANTSs:

1. Withholding information from the other party;

2. Making promises that are not sincere;

3. Threatening the other party;

4. Using or saying untruthful information but not as a threat or as a promise;
5. Using positive feelings toward the other party;

6. Using negative emotions/feelings towards the other party;

7. Intentionally unsettling or wearing the other party down but not by threats or lying;

and
8. Diverting attention away from the current negotiation topic.32

Rivers developed this classification in the context of general management research based on

a limited pool of tactics. Rivers for example, did not refer to the work of Hartje and Wilson

128 Rivers (n 21) 141-142.
129 Tbid 152.

130 Thid.

131 Ibid, 149.

132 Tbid 153—154.
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on lawyers’ tactics or Besch concerning military negotiators.:3s It is, therefore not surprising
that a comparison between these scales revealed that, whilst more comprehensive, the
classification developed by Rivers failed to account for some types of tactics referenced in
other classifications. For example, authority tactics (claiming to have limited authority in
order to get a better deal from the opponent) are not included. Likewise, the classification
developed by Rivers failed to take into account timing or other tactics, such as making the

opponent physically uncomfortable.

This prompted me to search for a broader classification that would be more likely to capture
the entire domain of EANTSs. As my literature searches of negotiation literature did not
reveal a suitable framework, I looked for answers in broader ethics literature. This is where I
found a reference to 5W and H framework. This framework has an ancient pedigree, tracing
its origins to Thomas Aquinas and earlier to Aristotle’s Septem Circumstantiae framework.34
The framework was designed to evaluate all circumstances of any given situation.ss The

framework, in its modern iteration of 5Ws and H, consists of asking the following six

questions:
1. Who?
2. What?
3. When?
4. Where?
5. Why?
6. How?

When applied to the tactics generated by my searches, I found that every tactic could be
attributed to one of these dimensions. For example, delay tactics would fall under the ‘when’
aspect of negotiations. Using multiple negotiators would fall under ‘who’. This framework
was also easy to apply. It facilitated efficient and consistent analysis of the tactics. Tactics
relating to the question ‘who’ tended to relate to the manipulation of negotiators or their
relationship to each other. ‘What’ related to information, ‘where’ to location and ‘when’ to
timing. Most of the tactics that responded to the question of ‘why’ related to the use of

threats and other leverage. The question of ‘how’ related to abuses of process.

133 Ibid 149.
134 Michael C Sloan (n 113).

135 DW Robertson ‘A Note on the Classical Origin of ' Circumstances ' in the Medieval Confessional’

(1946) 43 (1) Studies in Philology 9.
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Following the first round of analysis, I found that the largest number of tactics were in the
‘what category’: over a third of all tactics (n = 216). There were fewer tactics in the ‘how’
category - 170 (n = 170) tactics related to this question. Not far behind was ‘who,” which came
up 127 times. The remaining categories of tactics came up substantially less frequently in the
literature. The ‘when’ of negotiations - delay and timing tactics - came up only 31 times. The
‘why’ of negotiations—using threats or other leverage to give the opponent a reason to
concede received surprisingly little attention, with only 29 mentions. The ‘where’ of
negotiations,’ the setting, was least common, having come up in the literature only 6 (n = 6)

times.

The number of tactics mentioned in each category provides an unanticipated insight into the
focus of prior literature. Information-based tactics, uses of process and targeting the
opponent were mentioned the most. Timing, threats and use of location have received a lot
less attention. This raises the question as to why that is the case—why are some types of
conduct studied or considered more often than others? This is outside the scope of this
project and the aims set out in the Introduction Chapter. However, it could be a worthwhile
question for future research, to understand whether the differences in numbers of references
could be link to the availability bias where later researchers follow in the footsteps of others,

or perhaps to the underlying structure of negotiations.

The lists consisted of tactics identified from the literature and re-arranged using the six 5w
and H classification. There was considerable overlap and duplication between tactics
mentioned across the literature. As such, I cleaned the data to remove duplicates and tactics

that were not ethically ambiguous. This process is summarised in the next section.

(a) Cleaning the Data and Ensuring the Tactics are Ethically Ambiguous

As the total list of the tactics classified into the 5W and H categories was very large (583
tactics), it needed to be cleaned and reduced before it could be analysed and categorised
further (see next section). Similarly to Rivers, I cleaned the data by combining, de-
duplicating and simplifying the tactics by removing motive.'3¢ I then removed duplicates as
well as tactics that could not be regarded as ethically ambiguous based on the definition of
EANTSs developed in Part A of this Chapter. I followed a method similar to that adopted by
Rivers in cleaning her list of tactics, removing tactics which could not be considered ethically

ambiguous either because:

1. they were not unethical—for example, rational persuasion; or

136 Rivers (n 21)149.
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2. they were unambiguously unethical—for example, illegal.'s”

2 The Results of Thematic Analysis Using 5w and H

Once the data set was cleaned and filtered, the overall list of EANTSs was reduced to 75
conceptually distinct tactics. These were thematically analysed further and assigned to sub-

categories. The results of this work are reported below.

(a) ‘What of Negotiation: Information-Based Tactics

As noted above, the tactics involving manipulation of information—the ‘what’ of negotiations
were more common than others. These tactics could be divided into two broad groups: the
first involves concealing information, and the second involves presenting information in a

manner that it is inconsistent with the negotiator’s beliefs in what is true.

@) Concealing Information

Concealment can take many forms, from concealing information in plain sight, by, for
example, emphasising other information, to burying it in piles of other information, to
withholding parts of the true story or information that renders what has been previously
provided untrue. There appears to be a tension between the general principle of the
adversarial legal system that each party bears the burden of proving their own case, that is,
there is no duty to arrive at the truth, and the obligation on lawyers to be honest.

Concealment tactics identified in the literature are set out in the following table.

Table 1 Information Concealing Tactics

Concealing Information

1. Emphasise only information which helps your client;!s8
2. Do not disclose intentions;39

3. Do not volunteer information adverse to own position;4°

137 Ibid 149.
138 Tbid 155.

139 Gary Goodpaster, ‘A Primer on Competitive Bargaining’ (1996) 1996(2) Journal of Dispute

Resolution 325.

140 Jeffrey Krivis, “The Truth about Deception in Mediation’ (2004) 4(2) Pepperdine Dispute

Resolution Law Journal 251.
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Do not correct mistaken belief by the other negotiator/party;4
Ignore requests for information from the other party;42

Bury information by providing a lot more than is required;3

N b

Paltering — provide narrow technically true responses while omitting information
so as not to provide complete response;!44

8. Do not disclose changes that materially affect previously disclosed information;45
and

9. Do not disclose lies or criminality by client.4¢

(i)  Distortion of Information

Another type of information-based tactic involves distortion: trying to make something seem
what it is not. These tactics are at odds with a basic commitment to honesty. However, in the
literature, they are often represented as generally accepted and expected negotiation
behaviours. Examples of such tactics include bluffing, high opening demands and
exaggeration. Other types of information include misrepresenting something that is not

objectively verifiable, such as personal opinions, intentions or assessment of acts.

While generally misrepresentations are considered unethical, there are many circumstances
where they are legally or customarily permitted. Contract law recognises ‘puffery’—false
statements in advertising that are not meant to be taken seriously.'4” A degree of
misrepresentation can be expected in everyday interactions. When asking someone ‘how are

you?’ few expect a frank and candid response. That could be a breach of the social

141 Shirit Kronzon and John Darley, ‘Is This Tactic Ethical? Biased Judgments of Ethics in Negotiation’
(1999) 21(1) Basic and Applied Social Psychology 49.

142 Goodpaster (n 139).

143 Jim Mason, ‘How Might the Adversarial Imperative Be Effectively Tempered in Mediation?’ (2012)
15(1) Legal Ethics 111.

144 Rogers et al (n 38).
145 Wade (n 6).
146 Scott S Dahl, ‘Stretching the Truth in Negotiations’ (1989) 8 The Review of Litigation 173.

147 Carlill v Carbolic Smoke Ball Company [1892] EWCA Civ 1
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conventions. Lakhani observed that one of the unspoken rules of negotiation is that some

tactics, such as puffing and exaggeration, are not to be taken at face value.™8

The misrepresentation category is conceptually distinct from the previous category because
rather than withholding or concealing information, it involves actively putting information

forward. The following table sets out tactics in this category:

Table 2 Information Distortion Tactics

Distortion of Information

1. Misrepresent personal opinion/evaluation of case;49

Misrepresent intentions/priorities;!s°

White lies — ‘T cannot accept’, ‘I cannot agree’;!5!

Exaggerated demands;52

Bluffing;ss

Bargaining chips - pretend something is important when it is not;s4

Use true facts to create a false picture;s5

® N oY p W N

Invent allegations without supporting evidence;!s¢

148 Lakhani ‘The truth about lying as a negotiation tactic: Where business, ethics, and law collide ... or
do they?: Part 2” (2007) 9(7) ADR Bulletin 133, 5 citing W Pengielley, ‘But you can’t do that anymore!
— The effect of s52 on common negotiation techniques’ (1993) 1 Trade Practices Journal 113, also

cited in Dr Samantha Hardy and Dr Olivia Rundle, Mediation for Lawyers (2010).

149 Don Peters, ‘When Lawyers Move Their Lips: Attorney Truthfulness in Mediation and a Modest

Proposal’ (2007) 2007 Journal of Dispute Resolution 119.
150 Galanter (n 83).
151 Gerald B Wetlaufer, ‘The Ethics of Lying in Negotiations’ (1990) 75 Iowa Law Review 1219.

152 Deborah Schmedemann, ‘Navigating the Murky Waters of Untruth in Negotiation: Lessons for

Ethical Lawyers’ (2015) 12(October) Cardozo Journal of Conflict Resolution 83.

153 Mark Schoenfield, ‘Strategies and Techniques for Successful Negotiations’ (1983) 69 American Bar

Association Journal 1226.

154 Scott Altman, ‘Lurking in the Shadow’ (1994) 68 Southern California Law Review 493; Scott R
Peppet, ‘Can Saints Negotiate? A Brief Introductions to the Problems of Perfect Ethics in Bargaining’
(2002) 83(7) Harvard Negotiation Law Review 83.

155 Wetlaufer (n 151).

156 Rivers (n 21).
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9. Leave false information lying around for the other side to discover;!s7 and

10. Deny/question the other side’s true information.s8

(b) ‘How’of Negotiations: Using the Processes

The next largest group of tactics related to the ‘how’ of negotiations. These tactics centre
around three main themes: making the process more difficult than it has to be, making
gratuitous requests (e.g., asking for something but offering nothing in return) and tactics

involving cognitive biases (defined later).

(1) Make Life Difficult

Tactics involving making life difficult for the opponent focus on making the process so
difficult for the opponent that they would rather concede than continue the negotiation. This
includes asking for more data or information than necessary or overwhelming the opponents
with data. For example, making too many demands or being obstructionist, unnecessarily

disputing issues and making spurious allegations.

These tactics are ambiguous because they can be difficult to distinguish from genuine steps a
party might take during negotiations or in litigation. These tactics are summarised in the

following table:

Table 3 Making Life Difficult Tactics

Make Life Difficult

1. Ask for more data/documents/information than necessary;!s9
2. Inundate the other party with data;¢°

3. Be obstructionist and difficult with requests;!6!

4

Dispute issues which ought to be conceded;¢2 and

157 Robinson, Lewicki and Donahue (n 117).
158 Thid.

159 Wade (n 6).

160 Thid.

161 Richard Lewis, ‘Tort Tactics: An Empirical Study of Personal Injury Litigation Strategies’ (2017)
37(1) Legal Studies 162 <http://doi.wiley.com/10.1111/lest.12138>.

162 Peppet (n 154).
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5. Make spurious allegations or claims.63

(i)  Something for Nothing

Another set of tactics involving the ‘how’ of negotiations is gratuitous requests. The tactics
involve trying to get a concession or a benefit without suffering any downside or offering
anything in return. This is often done by adding or omitting terms when reducing an
agreement to writing.104 Offering to split the difference is another way to extract concessions
from opponents when one has nothing to offer. The final stages of negotiation may also offer
the opportunity to extract some minor concessions, similar to when the agreement is
reduced to writing. A potentially riskier way of gaining an advantage is accepting the upside
of an offer or a proposal while ignoring the downside. It is risky because it could be
misleading or lead to further disputes. Examples of tactics in this category are included in

the following table:

Table 4 Gratuitous Requests Tactics

Something for Nothing

1. When reducing agreement to writing insert additional clauses without
negotiation;5

2. Split the difference offers;¢¢
3. Nibble/one last request/concession after an agreement is reached;*¢7 and

Trollope ploy — pretend to receive only the good parts of the offer.168

163 Wade (n 6).

164 Eric Zacks, ‘Contract Review: Cognitive Bias, Moral Hazard, and Situational Pressure’ (2015) 9(2)

The Ohio State Entrepreneurial Business Law Journal.

165 Michael Meltsner and Philip G Schrag, ‘Negotiating Tactics for Legal Services Lawyers’ (1989) 23
Clearinghouse Review 858 <http://heinonlinebackup.com/hol-cgi-

bin/get_pdf.cgi?handle=hein.journals/clear23&amp;section=112>.

166 Hartje (n 115); Charles B Craver, ‘Classic Negotiation Techniques’ (2016) 52(2) Idaho Law Review
425.
167 Craver, ‘Classic Negotiation Techniques’ (n 166); Goodpaster (n 139).

168 Hartje (n 115).
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(i)  Taking Advantage of Cognitive Biases

A subtle way of gaining an advantage involves using an opponent’s cognitive biases. Rhode et
al conceptualised the use of cognitive biases as negotiation tactics.'®® The concept of
‘cognitive biases’ refers to a set of mental shortcuts that individuals tend to make on a
subconscious level. Because they are common to all, people can be pushed into taking these

shortcuts instead of using rational thinking to identify what is in their best interests.

These tactics are ethically ambiguous because, at face value, there appears to be nothing
unethical about the conduct involved in using such tactics. The tactics in this category
include making early offers with items of personal value, framing requests for concessions
against the magnitude of the whole negotiation and making multiple simultaneous offers.
However, studies have shown that these techniques can have a surprisingly large impact on
the outcomes.7° These tactics are, therefore, likely to lead the opponents into a
miscalculation or error, rendering them conceptually similar to ‘misleading conduct’ under

the Australian Consumer Law. These tactics are summarised in the following table.

Table 5 Cognitive Bias Tactics

Taking Advantage of Cognitive Biases

1. Make early offers with items of personal value to the negotiator or his/her client;”

2. Frame proposals in terms of what the other side will lose if they decline a proposal,
instead of stating the proposal in terms of what the other side will gain if they
accept it;172

3. When asking for a concession, frame the concession against the larger magnitude
of the whole matter;73

4. Make early proposals which include only concessions of low objective value to use
as negotiating chips in later parts of the negotiation;'74

5. Ina proposal, offer two or more small gains instead of one gain of equal
magnitude, or, in reverse, when seeking concessions, bundle the requests as one
rather than seeking multiple smaller concessions;'75

169 Rhode, Schonbohm and van Vliet (n 34).
170 Thid.
171 Rhode, Schonbohm and van Vliet (n 34).
172 Thid.
173 Ibid.
174 Thid.

175 Ibid.
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6. Make the other party invest more time and resources in the negotiation than
necessary;'76

7. Include another fake option (the decoy) when presenting two options to choose
from in order to increase the probability that the more desired one will be
chosen;77 and

8. Divert attention from real goals.'78

This category was difficult to categorise in the course of the thematic analysis because it
overlapped with many other categories. This prompted me to consider whether it should be
kept as a standalone category. For example, the tactic of making the other party invest more
time and resources in a negotiation overlaps with the category of ‘making life difficult’.
Including a fake option and diverting attention overlap with ‘distortion of information’
tactics. However, ‘cognitive biases’ was kept as a separate category because of the

conceptually unique mechanisms and logic underpinning such tactics.

(c) ‘Who’of Negotiations: The People Factor

The third most common type of tactics in the literature, under the heading of ‘who’ of
negotiations, were addressed at the individuals involved in negotiations. After the data was
cleaned, there were 19 tactics in this category. They were grouped around four conceptually

distinct themes:

1. Team composition;
2. Empathy;

3. Emotions; and

4

Settlement instructions/authority.

@) Team Composition

Tactics relating to team composition revolved around changing the number or roles of
negotiators. They included changing negotiators, having more people in the negotiation to
physically outnumber the opponents and the good cop/bad cop routine. The good cop/bad
cop tactic is often seen in police movies. It involved one negotiator on the team acting

friendly and the other acting aggressively towards the opponent. This is designed to throw off

176 Roger J Volkema, The Negotiation Toolkit (1999); Rhode, Schonbohm and van Vliet (n 34).
177 Peters (n 149); Rhode, Schonbohm and van Vliet (n 34).

178 Goodpaster (n 139); Rivers (n 21).
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the opponent and encourage their cooperation via the friendly ‘cop’. The tactics in this

category are listed in Table 6 below.

Table 6 Team Composition Tactics

Team Composition

1. Change negotiators;79

2. Have more people on the team than necessary to outnumber the other party;8°
and

3. Good cop/bad cop.8t

(i)  Empathy

Another category of tactics that was identified is the tactics designed to generate empathy in
the opponent. This includes flattery, pretending to care about the opponent and even
bypassing an ‘unhelpful’ negotiator to communicate directly with their client. The last tactic
in this list has been somewhat curtailed for the legal profession, as lawyers are generally
prohibited from contacting clients represented by other lawyers. However, there is no
express prohibition against using client-to-client communications to circumvent this rule. In
some negotiation settings, such as commercial transactions, client-to-client communications

are likely to be ongoing and integral to the overall process.

This category is distinct from the next category ‘emotions’ because in this category the focus
is on trying to ingratiate oneself with the opponents and treat them in a positive manner,
whilst in the last category, the focus is on the negotiator displaying a particular type of
emotional behaviour. This distinction becomes salient in the context of the rules of
professional conduct. The rules require lawyers to be courteous to others irrespective of the

lawyers’ true attitude. The tactics in this category are listed in the following table.

Table 7 Empathy Tactics

Empathy Tactics

179 Besch (n 56); Rivers (n 21).
180 Meltsner and Schrag (n 165); Hartje (n 115).

181 Hartje (n 115); Goodpaster (n 139).
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1. Pretend to care about the other negotiator/party;82

2. Pretend to like what they say;!83

3. Flattery;84 and

4. Talk directly to the other party by passing an ‘unhelpful’ negotiator.!85

(i)  Emotional Expressions

The literature revealed a range of tactics involving emotions, ranging from displays of
aggression or craziness at one end of the spectrum to being poker-faced on the other. A
common theme across this class of tactics is conveying a response or an emotion that is not

genuine. In other words, this category of tactics involves a degree of deception.

Table 8 Emotion Tactics

Emotion Tactics

1. Act poker-faced;8¢
Act disappointed;8”
Act dumb/incompetent;88

Pretend to be disgusted at what the opponent said;$9

o H @D

Get the client to act crazy — ‘mad dog client’;190

182 Ingrid Smithey Fulmer, Bruce Barry and D Adam Long, ‘Lying and Smiling: Informational and
Emotional Deception in Negotiation’ (2009) 88(4) Journal of Business Ethics 691.

183 Chris Guthrie, ‘Principles of Influence in Negotiation’ (2003) 87 Marquette Law Review 829.

184 Volkema (n 176); Asuman Akgunes and Robert Culpepper, ‘Negotiations Between Chinese and
Americans: Examining the Cultural Context and Salient Factors’ (2012) 7(1) The Journal of

International Management Studies 191 <http://www.jimsjournal.org/21 Robert Culpepper-2.pdf>.
185 Lewicki and Stark (n 58); Wade (n 6).
186 Rivers (n 21).

187 Fulmer, Barry and Long (n 182); Se Hyung Oh, ‘Does Content of Concessions Matter in
Negotiation? Match between Concession Strategy and Target’s Regulatory Focus’ (Vanderbilt
University, 2012).

188 Volkema (n 176).
189 Fulmer, Barry and Long (n 182); Rivers (n 21).

190 Hartje (n 115).
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6. Actirrationally/crazy;9* and

7. Pretend to be angry or aggressive.92

4. Settlement instructions/authority

This sub-category of tactics involves using the negotiator’s authority to settle or bind a party
to gain an advantage. Such tactics involve purposefully limiting one’s settlement
instructions, having the client reject a settlement or keeping the client in the dark in order to

extract a better settlement.

The aim of such tactics appears to be to use the limits of authority to either extract

concessions or create the impression that it is impossible for the opponent to secure a better
outcome than offered, even where this is not true. Likewise, lawyers might hide the progress
of negotiations from the client in an effort to extract a better outcome if they believe that the

client might concede too easily. Tactics in this category are included in the following table.

Table 9 Settlement Instructions/Authority Tactics

Settlement Instructions/Authority

1. Purposefully obtain limited settlement authority;93

2. Go into a negotiation without a settlement authority;94

3. Have the client reject the agreement reached by negotiators;9s
4. Misrepresent own settlement authority;9¢ and

191 Craver, ‘Classic Negotiation Techniques’ (n 166); Meltsner and Schrag (n 165).

192 Goodpaster (n 139); Craver, ‘Classic Negotiation Techniques’ (n 166); Ole Christer H Lund et al,
‘Tactics of Hierarchy Negotiation’ (2007) 41(1) Journal of Research in Personality 25.

193 Besch (n 56); Charles B Craver, ‘The Benefits to Be Derived from Post-Negotiation Assessments’
[2012] (464) GW Law Faculty Publications & Other Works.

194 Hartje (n 115); Meltsner and Schrag (n 165); Krivis (n 140).
195 Meltsner and Schrag (n 165).

196 Thid; Paul F Kirgis, ‘Hard Bargaining in the Classroom: Realistic Simulated Negotiations and
Student Values’ (2012) 28(1) Negotiation Journal 93; Art Hinshaw, Peter Reilly and Andrea Kupfer
Schneider, ‘Attorneys and Negotiation Ethics: A Material Misunderstanding ?’ [2013] (July)

Negotiation Journal 265.
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5. Hide progress of negotiation from the client.?9”

(d) ‘When’ of Negotiations: Timing Tactics

Timing tactics received surprisingly little attention in the literature. Once the data was
cleaned and de-duplicated, I identified nine distinct timing tactics. Conceptually, these could

be divided into two types: (1) using time to put pressure on the opponents and (2) delay.

The first category of tactics involves setting time limits on offers or other steps, timing steps
around strategic events such as holidays or board meetings. These tactics are included in the

following table.

Table 10 Timing Pressure Tactics

Timing Pressure

1. Put short time limits on offers;98

2. Impose arbitrary deadlines;99

3. Leave responses till the last moment/just before deadlines;20°

4. Time negotiations strategically e.g. around holidays, important board meetings,

other events;2°! and

5. Speed up process/trial.202

The other type of timing tactic is the opposite: it involves slowing down the process and
delay. Examples of this tactic range from acting as if there was no hurry to acting slowly to
deliberately taking steps to slow down the process. A difficulty with this tactic is that it is

conceptually similar and overlaps with the tactic of making life difficult for the opponents.

197 Robinson, Lewicki and Donahue (n 117).
198 Guthrie (n 183).

199 Hartje (n 115).

200 Besch (n 56).

201 Lewis (n 161).

202 Stephen M Garcia, John M Darley and Robert J Robinson, ‘Morally Questionable Tactics:
Attorneys and Public Defenders’ (2009) 27 Personality and Social Psychology Bulletin 731.
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However, while the tactics may overlap, one could be used without the other. Delay may be
used to make life difficult for the opponents; however, it could also make their life easier.

Tactics of this type are set out in the following table.

Table 11 Delay Tactics

Delay
1. Pretend not to be in a hurry;203
2. Delay concessions to make them appear more valuable;204
3. Set aside more time than required for negotiations;2°5 and
4. Cause extensions/delay.206

(e) ‘Why’ of Negotiations: External Leverage/Threats

There have been relatively few references in the literature to tactics involving threats and
external leverage. I included a reference to ‘external leverage’ in the name of this category to
take into account these different variations on ‘threats’. Threats can be directed at a range of
targets: the opponent’s client, the opponent's lawyer or their respective families or
associates. Threats can be made in a number of ways so as not to appear as threats. For
example, veiled threats could be made in the form of mentioning issues, warnings or putting
the opponent on notice. A common theme in this category appears to be using something
that is outside of the scope of negotiations to gain an advantage in the negotiation. This is

commonly described as ‘external leverage’.
The examples of threats identified in the literature are set out in the following table.

Table 12 Threats/Use of External Leverage Tactics

Threats/Use of External Leverage

1. Warn/put the other party on ‘notice’ of what harm may come to them (reputation,
regulatory investigation, other related proceedings);

203 Lewicki and Stark (n 58); Wade (n 6).
204 Oh (n 187).
205 Rhode, Schonbohm and van Vliet (n 34).

206 Lewis (n 161); Volkema (n 176); Wade (n 6).
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2. Threaten the other party with harm (reputation, regulatory investigation, other
related proceedings);207

3. Threaten the other party with using personal information against them if they do
not concede;208

Escalate to the other negotiator’s boss;2°9 and

Threaten the other negotiator/lawyer with regulatory complaint.2©

(f) ‘Where’ of Negotiations: Location, Location, Location

The least frequently mentioned type of tactic involves manipulating the location to unsettle
or wear down the opponents to gain an advantage in negotiations. An interesting finding was
that this type of tactic was only referenced in the context of US Army negotiators2* and

lawyers.2:2

The use of location for advantage is conceptually similar to the category of gratuitous
requests because one party is likely to gain an advantage with no gain to the other party. The
literature refers to negotiating on own turf and making the opponents physically

uncomfortable. These examples are set out in the following table:

Table 13 Location Tactics

Use Location

1. Negotiate on your own turf;2'3

2. Use a thermostat/air-conditioner to make the other negotiators uncomfortable.24

207 Lewicki and Stark (n 58).
208 Tbid; Rivers (n 21).
209 Besch (n 56).

210 Terry Carter, ‘Ethics by the Numbers: Many Lawyers Have Been Asked by Clients or Other Lawyers
to Violate Conduct Rules, Survey Suggests’ (1997) 83(10 (October)) American Bar Association
Journal 97.

211 Besch (n 56).
212 Hartje (n 115).
213 Meltsner and Schrag (n 165).

214 Hartje (n 115); Besch (n 56).
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E  Summary

This Chapter started by exploring what is meant by an EANT and developing the following
definition of an EANT for the purposes of this thesis:

an act or omission, used deliberately to gain an advantage in legal negotiations which

is:
e open to various interpretations;
e is of doubtful or uncertain nature; or
e lacks clarity or definiteness

according to the general moral principles by which such acts or omissions may be

judged good or bad, right or wrong.

This Chapter responded to the call of previous authors for the development of a
comprehensive catalogue of EANTSs. It developed a definition of EANTSs and search criteria
that were used in a systematic search of prior literature. The search results consisted of 75
tactics which were then thematically analysed to distil the identified EANTS into six major
types and subdivided into 13 sub-categories (see Table 14)

Table 14 Summary of Tactic Types

What When
1. Concealing information 10. Timing pressure
2. Distortion of information 11. Delay
How Why
3. Making life difficult 12. Threats/external leverage
4. Gratuitous requests
5. Use of cognitive biases Where
Who 13. Location
6. Team composition
7. Empathy
8. Emotions
9. Settlement instructions/authority

The literature revealed a wide range of EANTs comprised of 75 conceptually distinct tactics.

It was not possible to organise all identified tactics by reference to more recent inventories of
tactics, largely due to the fact that, as suggested by prior researchers, much research focused

on deception-based tactics. However, my research confirms that many EANTSs do not involve
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deception. I resolved this challenge by developing a bespoke catalogue. I organised the
catalogue by reference to the 5W and H framework (What, Why, When, Who, Where and
How). This framework traces its origins to Aristotle, who claimed that it could be used to

evaluate moral aspects of any given situation.

In the next Chapter I will examine the Australian Solicitors Conduct Rules to see to what

extent the Rules provide guidance on whether lawyers can use the EANTSs.
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CHAPTER 2 - EANTS AND THE AUSTRALIAN
SOLICITORS’ CONDUCT RULES: ROOM FOR
AMBIGUITY?

A Introduction

This Chapter examines what can be learned about lawyers’ approach to EANTSs from the
professional conduct rules. The rules have been developed by the legal profession for the
legal profession. They have been recognised as the primary site of articulated ethical
obligations of the profession.2!5 Their ‘primacy’ suggests that the rules would be an
authoritative source on the issue. The rules are also held out as ‘the written expression of the
collective judgment of the profession about the standards its members must voluntarily
comply with’.216 As an expression of the collective judgment, the rules can be expected to
provide insights into the profession’s approach to EANTSs. Finally, Australian Solicitors’
Conduct Rules (‘the Rules’),2'7 as a single written document, lend themselves to being
studied. However, the Rules also occupy a nuanced and evolving epistemological and
ontological niche. The rules are not a comprehensive code. They operate in a complex
environment influenced by common law, other laws and broader developments within and
outside the profession. This requires careful consideration in order to properly understand

what can be learned from them.

Part B establishes the context and the role of the Rules by charting their evolution, as well as
key developments within and outside the profession. Part C and subsequent parts focus on

the substance of the Rules.

B The Evolution of the Rules

The introduction of formal written rules of professional conduct is a relatively recent

phenomenon for Australian lawyers. It has attracted some controversy and overlapped with

215 Australian Law Reform Commission Report 115, Managing Discovery: Discovery of Documents in

Federal Courts (2011) [12.66].

216 Law Council of Australia, Review of the Australian Solicitors’ Conduct Rules (2018) 29.

217 In this thesis capitalised ‘Rules’ refers to the Australian Solicitors Conduct Rules, whereas lower
case ‘rules’ is used in its generic sense to refer to all rules.
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the changes in how the legal profession operated, particularly the rise of ‘alternative dispute
resolution’ and negotiations more broadly. To understand the evolving nature of the rules,

one must understand their context.

1 Not to be Found in Writing

Lawyers in Australia have, for a long period of time have been governed by common law and
unwritten rules. The introduction of the formal written rules is a relatively recent
phenomenon. As the rules apply in addition to common law and unwritten rules, it is
important to understand how they interact. As I will discuss in greater detail in Part D, the
rules developed in Australia do not represent a comprehensive re-statement of the common
law. In fact, they leave much to the common law, see particularly Table 16 in Part D. There
was even a concern that ‘ethics cannot be reduced to rules’ and that trying to do so would
have undesirable consequences, starting with spiritless compliance and ending with skilful

evasion.28

Additionally, it is important to understand the fundamental principles that underpin the
legal framework. There is an implied contradiction between reliance on the common law on
the one hand and on the unwritten rules on the other. Reliance on the unwritten rules seems
to be inconsistent with some of the basic principles of the common law legal tradition. A
fundamental principle that Australia has adopted from England is that everything that is not
prohibited, is permitted. For example, Chief Justice of Australia Robert French cited ex curia
the following passage from a judgment given in 1995 by the eminent English jurist Sir John

Laws:

For private persons, the rule is you may do anything you choose which the law does
not prohibit. It means that the freedoms of the private citizen are not conditional
upon some distinct and affirmative justification for which he must burrow in the law

books. Such a notion would be anathema to our English legal traditions.219

The notion that one should be able to do anything (for example, use any tactic) that is not

expressly prohibited by the law, is reinforced by the principle that individuals should not be

218 Gerard Brennan, ‘Ethics and the Advocate’ in Bar Association of Queensland, Continuing Legal
Education Lectures No. 9/92 - 3 May 1992 (1992). Notably, this quote, which seemingly suggests that
the rules are impossible to draft and may lead to undesirable consequences, was cited in introduction
to the Australian Solicitors Conduct Rules by Queensland Law Society ‘ASCR’

online http://ethics.qls.com.au/content/ascr.html and Law Institute Victoria
https://www.liv.asn.au/LIV-Home/Practice-Resources/Law-Institute-Journal/Archived-Issues/LIJ-
October-2014/A-solicitor-s-duty--The-Victorian-Solicitor-s-Conduct-Rules

219 Robert French, ‘Rights and Freedoms and the Rule of Law’ in Victorian Law Foundation Oration

(2017) 14 citing R v Somerset County Council; ex parte Fewings [1995] 1 All ER 513, 523.
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punished for conduct that was not prohibited at the time it was committed. The principle can
be traced to Roman law, where it was known through the maxim of nulla crimen, nulla
poena sine lege, or ‘no crime, no punishment without law’.220 This principle can be found in
Magna Carta, which prohibited persecution of a person ‘except by the lawful judgement of
his peers and by the law of the land,’2** and in modern statutes, such as Section 4 of the
Criminal Code 1913 (WA). The principle has important practical implications. As Thomas
Hobbes wrote in Leviathan, ‘harm inflicted for a fact done before there was a law that
forbade it, is not punishment, but an act of hostility: for before the law, there is no
transgression of the law.222 Thus, at least in theory, lawyers should not be punished for

conduct which does not violate any known laws.

These principles appear to be inconsistent with the legal profession’s reliance on unwritten
rules. If the rules are not written, how can they be known?223 If they are not known, how can
they be enforced? Presumably lawyers cannot then be punished for transgressions. The
inconsistency can be resolved by reference to two assumptions: first, that lawyers know and
understand the rules even if the rules are not in writing, and second, that, in any event,

enforcement of such rules is not punishment.

Both of these principles were applied in the High Court judgment in Clyne’s case,?24 which is
discussed in greater detail in Chapter 3. That case was focused to the conduct of a barrister,
but the principles are of general application to all lawyers. In that case, in relation to the
unwritten rules, the Court noted that many fundamental rules are not to be found in writing
and writing is not necessary because ‘they rest essentially on nothing more and nothing less
than a generally accepted standard of common decency and common fairness’.225 To further

reinforce the point, the Court stated that ‘[T]o the Bar in general it is more a matter of "does

220 See eg a discussion of this principle in Australia in the context of retrospective laws in part 9 of
Australian Law Reform Commission Interim Report 127, Traditional Rights and Freedoms —

Encroachments by Commonuwealth Laws (2015).

221 Tbid at [9.4] citing Ben Juratowitch, Retroactivity and the Common Law (Bloomsbury Publishing,
2008) 28 and noting that this clause is more concerned with placing limits on the exercise of executive
power.

222 Thid, citing Thomas Hobbes, Leviathan (Oxford University Press 1996, 1651) 207.
223 Parke (n 16).

224 Clyne v New South Wales Bar Association [1960] HCA 40; 104 CLR 186.

225 Tbid [22].
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not" than of "must not."’22¢ There is therefore an implied assumption that lawyers just know

how far they can go as a matter of professional responsibility.

Clyne’s case also explains how lawyers can be disciplined for violating such unwritten rules.
In that case, the lawyer whose conduct was in question, was not aware that any transgression
of the rules was committed.22” Nonetheless, he was punished by what could be considered
the most severe penalty in respect of a member a professional association: losing such
membership through disbarment. In practical terms, it would mean loss of ability to practice
the profession and to make a living from it. However, the High Court clarified that such an
outcome should not be considered a penalty and emphasized that a disbarring order is in no
sense punitive in character.228 Rather, the Court characterised it as an order made for the
protection of the public.229 Thus, while a breach of the unwritten rules might appear to be
inconsistent with the fundamental principles of the Australian legal tradition, this
inconsistency seems to have been resolved by assuming that such unwritten rules are known
and that those who breach those are disciplined not as individual punishment, but to protect

the public at large.

While these assumptions seem to resolve theoretical inconsistencies, they were not
universally accepted. The next section outlines the profession’s journey to the introduction of
written rules. Further, this research project will return to the assumption that lawyers know
and understand how to behave in Chapter 3-6, which explore whether it bears out in
negotiations in practice by reference to specific case examples and broader studies of

lawyers.

2 Towards National Model Rules

While provision of guidance on the issue of professional ethics and conduct has been
considered to be one of the hallmarks of a profession, in Australia, the development of the

rules in Australia seems to have been forced onto the profession, rather than initiated by it.

Australian lawyers were late in adopting formal rules. In 1982 the Law Reform Commission
of New South Wales noted that in contrast to the UK and in the USA, there were no rules or

codes for lawyers in Australia yet that ‘the law and the work of lawyers was becoming more

226 Thid.

227 Tbid [20].
228 Thid [23].

229 Thid.
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complex,” necessitating development of such rules.230 This can be contrasted with the
situation in the United States, where, at the same time, the American Bar Association (‘ABA”)
was already going through a second revision of its national model rules.2s! The first set,
known as the Canons of Professional Ethics was promulgated ABA, in 1908.232 The aim of the
revision was to develop the rules into a code that would assist ‘an individual lawyer with a
busy practice’ and make the rules of ethical lawyering more understandable and answers
easier to find.233 A corollary goal was also to reduce the need for lawyers to sift through
multiple sources of law in order to identify what rules apply.234 An interesting feature of this
process is that in the USA, by 1982, the standards of conduct in negotiation had already
become a controversial topic.235 For example, the initial drafts proposals went as far as to
include provisions requiring lawyers to be ‘fair in negotiations,23¢ though these were met by
stern resistance.237 Similarly what was happening in the USA, the Law Reform Commission
of New South Wales recommended the development of ‘an authoritative indication of what
good practice requires’.238 However, the Law Society of New South Wales rejected this

recommendation. The Law Society considered such rules unnecessary on the basis that:

230 Thid
231 Tbid.

232 See eg discussion of background and detail in Michael Ariens, ‘The Last Hurrah: The Kutak
Commission and the End of Optimism’ (2016) 49(4) Creighton Law Review 689
<http://search.ebscohost.com/login.aspx?direct=true&db=a9h&AN=117995120&site=ehost-
live&scope=site>.

233 The ABA Commission on Evaluation of Professional Standards, ‘Report 101 to House of Delegates’
(1982 Midyear Meeting) accessible online at
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/kutak_
2-82.pdf

234 Tbid, referring to having to search ‘through numerous Canons, Ethical Considerations and
Disciplinary Rules to ascertain the proper course of conduct’.

235 See eg Ariens (n 232) 715; James J White, ‘Machiavelli and the Bar: Ethical Limitations on Lying in
Negotiation’ (1980) 5(4) American Bar Foundation Research Journal 926; Carrie Menkel-Meadow,
‘The Evolving Complexity of Dispute Resolution Ethics’ (2017) 30 The Georgetown Journal of Legal
Ethics 389; Rex R Perschbacher, ‘Regulating Lawyers’ Negotiations’ (1985) 27 Arizona Law Review

75-
236 Ariens (n 232) 715..
237 Ibid, 715.

238 NSW Law Reform Commission ‘Report 32 - Second Report On The Legal Profession: Complaints,
Discipline And Professional Standards’ (1982) [22.57].

52



the standards of conduct expected of a solicitor are well known and understood by

the members of the profession and basically by the public at large.2s

This response seems to be in line with the assumption highlighted in the previous section. It
is a response that in one form or another would appear time and again in response to calls

for additional guidance for lawyers.

A decade later, the New South Wales Law Reform Commission again called for the
introduction of professional conduct rules for lawyers.24 The Commission again observed
that New South Wales lawyers lagged behind their counterparts in other jurisdictions, and
considered there to be a ‘pressing need’ for modern codes of ethics and practice.24 This was
echoed in contemporary commentary. For example, Parke examined the ethical standards,
or rather ‘lack thereof’, governing negotiation procedures involving lawyers.242 Parke asked
rhetorically how could lawyers be expected to know what the rules are, if they were not to be
found in writing.243 To further drive the point, Parke provided examples of legal negotiation
teaching texts which advocated use of tactics such as undermining opponents by
commenting on their age or experience, making extreme or ridiculous offers, putting on
emotions and even subjecting opponents to ‘long periods of physical and mental strain’.244
This seemed to suggest that lawyers might be engaging in ethically ambiguous and worse

conduct.

However, it was not the persuasive force of these arguments nor a desire to help lawyers
navigate ethical challenges, but the threat of legislative intervention, that ultimately led to
the introduction of the New South Wales Solicitors Rules of Professional Conduct.245
According to Parker, the mounting pressure, driven largely by consumer protection

concerns, ‘coaxed, cajoled and often forced the legal profession in New South Wales into

239 Gino Dal Pont, ‘Regulation of the Queensland Legal Profession: The Quinquennium of Change’
(2009) 28(2) The University of Queensland Law Journal 183, 194 citing M Sexton and L W Maher, The
Legal Mystique: The Role of Lawyers in Australian Society (1982), 169.

240 New South Wales Law Reform Commmission, Scrutiny of the Legal Profession: Complaints
against Lawyers, vol 70 (1993).

241 NSW Law Reform Commission, Scrutinity of the Legal Profession DP26 (1992) [3.90]; New South
Wales Law Reform Commmission (n 240) [3.90].

242 Parke (n 16).
243 Tbid 223.

244 Tbid 221-222 citing a book by an Australian barrister and solicitor Paul McCarthy, ‘Developing
Negotiating Skills and Behaviour’ (1989) 9

245 Christine Parker, ‘Justifying the New South Wales Legal Profession 1976 to 1997 (1997) 2(2)
Newcastle Law Review 1.
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significant reforms’.24¢ As a result, in 1994, the Law Society of New South Wales introduced
its first set of professional conduct rules. This coincided with a national push for the
uniformity in the regulation of the legal profession across Australia.247 Shortly thereafter, the
Law Council of Australia, which represents all state and territory law societies and bar
associations across Australia, introduced national model rules of professional conduct in
1995.248 These national model rules were largely based on the rules introduced in New South
Wales.249 It is not surprising that these model rules, which, to adopt Parker’s description
appear to have been ‘coaxed and cajoled’ out of a legal profession, had certain limitations,

particularly when it came to lawyer negotiations.

3  Paradigm Shifts: Towards Negotiation and Away from Adversarialism

This period, when the profession’s unwritten standards crystallised into formal rules that
would become model in Australia, overlapped with two other paradigm shifts related to the
legal profession in Australia. These changes, represented by a shift from litigation to

negotiation and a retreat from adversarialism, appear to have been gradual.

The recognition that negotiation is the predominant way of resolving disputes can be traced
back at least to the 1990s. The requirement for the parties to try to negotiate before they file
disputes started to be increasingly incorporated into various statutes.25° In 1996, the change
was acknowledged by the then Chief Justice of the High Court of Australia, Sir Gerard
Brennan, who said that ‘the full-scale trial can no longer be regarded as the paradigm
method of dispute resolution’, having been replaced by private agreements.25* This was also
apparent from the submissions to the ALRC in 1999, which noted a ‘cultural shift’ to embrace
alternative means of dispute resolution.252 The shift was also embraced by the government
authorities, who recognised the efficiencies it brought to the entire system of administration

of justice.253 These developments were similar to those in other jurisdictions. For example,

246 Ibid 6.

247 Kelli Longworth, National Legal Profession Reform (2011) 2.
248 Thid.

249 Ibid.

250 Australian Law Reform Commission DP62, Review of the Federal Civil Justice System (1999)
[5.97].

251 Gerard Brennan, ‘Key issues in judicial administration’ (1996) 6 Journal of Judicial
Administration 138, 139-140.

252 Australian Law Reform Commission Report 89 (n 12) [6.56].

253 Ibid [6.55].
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the ALRC cited Mark Galanter, who coined the term ‘litigotiation’ to recognise the changing
nature of lawyers’ work in the USA.254 Genn recognised similar patterns in the UK.255 More
recently, the then Chief Justice of Western Australia, suggested that reference to negotiation
as an ‘alternative’ means of dispute resolution is a ‘misnomer’ since they are by no means
alternative—they are the primary means of dispute resolution.25¢ Thus, there has been a
paradigm shift in how the profession operates, from lawyers as litigators to lawyers as

negotiators.

Another paradigm shift is the gradual retreat from the profession’s traditional adversarialism
driven by the duty to the client to a more tempered approach. An early and vivid expression
of adversarialism can be found in a speech by Lord Brougham, counsel for Queen Caroline.

The speech was given in the early nineteenth century:

An advocate, in the discharge of his duty, knows but one person in all the world, and
that person is his client. To save that client by all means and expedients, and at all
hazards and costs to other persons, and, among them, to himself, is his first and only
duty; and in performing this duty he must not regard the alarm, the torments, the

destruction which he may bring upon others.257

There has been a retreat from this position, although the precise limits of where lawyers can
stop are difficult to identify. For example, the change can be noted in the case of
Chamberlain (discussed in detail in the next Chapter), where one of the judges referred to a
shift in ‘a forensic culture which still tolerates, if it no longer encourages, procedural
manoeuvre and the taking advantage of an opponent's error’.258 This statement reflects the
changes in culture which ‘still’ tolerate, but, it is implied at some point will no longer tolerate
procedural manoeuvre. In a similar vein, a prominent Australian judge, Michael Kirby,
whose career spanned the New South Wales Court of Appeal and the High Court of Australia,

in 1987 referred to the courts’ ‘growing distaste for the resolution of substantive disputes

254 Tbid [6.57] citing Marc Galanter, ‘The Federal Rules and the quality of settlements: A comment on
Rosenberg's, “The Federal Rules of civil procedure in action™ (1989) 137 University of Pennsylvania
Law Review 2231, [2233.]

255 See eg Wayne Martin, ‘Alternative Dispute Resolution - A Misnomer?’ in Australian Disputes
Centre ADR Address (2018) citing Hazel Genn, Judging Civil Justice (2010).

256 Tbid.

257 Proceedings in the House of Lords: Trial of Queen Caroline (Duncan Stevenson & Co., 1820 ed), vol

2, 7 cited in David A Ipp, ‘Lawyers’ Duties to the Court’ (1998) 114 Law Quarterly Review 63, 83.

258 Chamberlain v the Law Society of the Australian Capital Territory (1993) 43 FCR 148 per
Jenkinson J at [5]
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otherwise than on the substantive merits’.259 This suggests an increasing trend against the

use of tactics unrelated to the merits of the case.

Manifestations of this trend can also be seen in legislation. For example, Industrial Relations
Act 1988 (Cth) and Native Title Act 1993 (Cth) introduced a requirement for parties to
negotiate in good faith.260© While that legislation did not define the meaning of this term, in
Western Australia v Taylor (1996) 134 FLR 211 drew on US and Australian case law and
legislation to develop an extensive set of criteria to determine what might constitute bad

faith, as set out in the following table:

Table 15 Indicia of Bad Faith in Negotiations based on Western Australia v Taylor.

(1) unreasonable delay in initiating communications in the first instance;
(i) failure to make proposals in the first place;

(ii1) the unexplained failure to communicate with the other parties within a reasonable
time;

(iv) failure to contact one or more of the other parties;
(v) failure to follow up a lack of response from the other parties;
(vi) failure to attempt to organise a meeting between the native title and grantee parties;

(vii) failure to take reasonable steps to facilitate and engage in discussions between the
parties;

(viii) failing to respond to reasonable requests for relevant information within a reasonable
time;

(ix) stalling negotiations by unexplained delays in responding to correspondence or
telephone calls;

(X) unnecessary postponement of meetings;
(xi) sending negotiators without authority to do more than argue or listen;

(xii) refusing to agree on trivial matters eg a refusal to incorporate statutory provisions into
an agreement;

(xiii) shifting position just as agreement seems in sight;

259 Ipp (n 257)80 citing Kirby P in Clayton Robard Management Ltd v Siu (1987) 6 ACLC 57.

260 See eg section 170QK(2) of Industrial Relations Act 1988 (Cth) and s.31(1)(b) of Native Title Act
1993 (Cth).
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(xiv) adopting a rigid non-negotiable position;
(xv) failure to make counter proposals;

(xvi) unilateral conduct which harms the negotiating process eg issuing inappropriate press
releases;

(xvii) refusal to sign a written agreement in respect of the negotiation process or otherwise;

(xviii) failure to do what a reasonable person would do in the circumstances.

The ALRC recommended adopting this standard for lawyers in Report 89.2¢t However, the
profession seemed to be against it. The Law Council made a submission against such change
because of a concern that good faith is ‘unclear and unrealistic’.262 The ALRC maintained its
recommendation for a good faith standard as its meaning could be clarified, citing Western
Australia v Taylor (1996) 134 FLR 211 as an example.2¢3 A peculiar aspect of the Law
Council’s submission is that it proposed incorporating another relatively recent development
in Australian law: a prohibition against misleading and deceptive conduct.264 That
prohibition applies to all entities engaged in trade and commerce.25 The submission is
peculiar in that regard because not only was that requirement incorporated into any rules of
professional conduct, but there has been a series of cases where lawyers successfully argued
that it did not apply to litigation-related negotiations. This was despite the fact that the
lawyers in question practiced law through incorporated entities, most recently in the case of
Martin v Norton Rose Fulbright Australia (No 11) [2020] FCA 1641, discussed in the next
Chapter.

In some quarters the change has been considered too slow, leading to legislative

intervention. A notable example of this is Civil Procedure Act 2010 (Vic). That Act was

261 Australian Law Reform Commission Report 89 (n 12) Recommendation 19 and Recommendation

20.
262 Tbid [3.115].

263 Tbid [3.115] and [3.113] citing Native Title Act 1993 (Cth) s 31(1)(b). See also Western Australia v
Taylor (1996) 134 FLR 211; and David Spencer ‘Complying with a requirement to negotiate in good
faith’ (1998) 9 Australian Dispute Resolution Journal 226.

264 Tbid citing s52 of the Trade Practices Act 1974 (Cth), now s12 of the Australian Consumer Law.

265 See section 12 of the Australian Consumer Law.
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designed to ‘change litigation culture’ in the State of Victoria.26¢ The Act was specifically
intended to avoid that it ‘merely mirror existing professional conduct rules concerning

misleading a court and not achieve an appropriate change in litigation culture’.2¢” These
comments extended to negotiations related to litigation. The act imposes obligations on

litigants both during litigation and in the course of out-of-court negotiations to:
i. act honestly at all times;268
ii. not make claims or responses without a proper basis;269
iii. only take steps that are necessary to facilitate resolution;27°
iv. cooperate with other parties;2

v. not to mislead or deceive or engage in conduct likely to mislead or

deceive;272
vi. ensure legal and other costs are proportionate;=273
vii. minimise delay;274
viii. disclose documents critical to the resolution of the dispute.275

Additionally, the Act clearly states that these rules apply not just to lawyers but also to the

parties to litigation themselves, as well as their funders, and sets out clear consequences for

266 Hudspeth v Scholastic Cleaning And Consultancy Services Pty Ltd & Ors (No 8) [2014] VSC 567
[190] citing the Second Reading Speech in Hansard, Legislative Assembly, 24 June 2010, at 2606.

267 Thid.

268 Section 17 of Civil Procedure Act 2010 (Vic).
269 Section 18.

270 Section 19.

271 Section 20.

272 Section 21.

273 Section 24.

274 Section 25.

275 Section 26.
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breaching the rules.27¢ This regime, which is only applicable in Victoria, was designed to

create a more level playing field for all involved in civil disputes in that jurisdiction.

In a bar practice course address, Justice Fraser J of the Supreme Court of Queensland also
observed a ‘retreat from some of the more extreme features of the [adversarial] system’ but
noted that this did not amount to a wholesale abandonment of the system’s fundamental
tenets.277 Thus, more recent authorities have emphasised that while lawyers need to go as far
as possible for the clients, this should be done within the bounds of what is legitimate.
Similarly, in the UK, in Tombling v Universal Bulb Co, Denning LJ acknowledged that there

are limits to adversarialism:

The duty of counsel to his client in a civil case - or in defending an accused person - is
to make every honest endeavour to succeed. He must not, of course, knowingly
mislead the Court, either on the facts or on the law, but, short of that, he may put
such matters in evidence or omit such others as in his discretion he thinks will be

most to the advantage of his client.278

The EANTS are likely to fall into the category of conduct described by Denning LJ as being ‘of
most advantage’ to the client. The above passage from Tombling was cited with approval by
Brennan J in the High Court of Australia in Giannarelli v Wraith, who further added that:

In representing a client, counsel is expected not only to exercise due skill and
diligence but also to do to the best of counsel's ability whatever may legitimately be
done in the client's interests, for that is the way in which counsel assists in doing

justice according to law.279

The qualifier in the above passage that ‘whatever may legitimately’ highlights that
adversarialism is not unfettered. However, as the cases of Mullins28° and Fleming?28
demonstrate, the combination of the changing paradigms involving fundamental changes in
what lawyers do (i.e. negotiate more than litigate) and how they do it (i.e. retreat from

adversarial extremes), is liable to produce uncertainty and ambiguity about what standards

276 See section 10, $s28-31 of Civil Procedure Act 2010 (Vic).

277 Hugh Fraser, ‘The Ethics of the Advocate’ in Bar Practice Course Final Address (2012) [36]
<http://www.austlii.edu.au/au/journals/QldJSchol/2012/2.pdf>.

278 [1951] 2 TLR 289 at 297.
279 (1988) 165 CLR 543 at 579 per Brennan J.
280 Mullins [2006] LPT o12.

281 Fleming [2006] WASAT 352.
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of conduct apply. Indeed, these cases suggest that a different standard might apply in
negotiations to that of general litigation. In Mullins, a disciplinary tribunal drew a
comparison between what should be expected in litigation as opposed to negotiations. The
Tribunal held that the lawyer erred by ‘[sJupposing that no more candour was to be expected
of him at this mediation than of an advocate in court’.282 In Fleming, another tribunal went
even further, saying that in settlement negotiations, a lawyer ‘gives up his “adversary” role in
favour of a “negotiating” role’.283 As such, these cases suggest that standards of conduct that

evolved from litigation might not apply to negotiation.

4  Criticism of the Old Rules: Towards New Australian Solicitors’ Conduct Rules

There are signs that the rules introduced during those changes did not reflect the changing
environment. The model rules that were introduced by the Law Council in 1995 had been
criticised for failing to provide appropriate guidance on the conduct expected of lawyers in
negotiations. Spegel, for example, criticised the previous versions of the rules for providing
‘no guidance on the difficult ethical issues which arise in negotiations’.284 The ALRC also
highlighted that the model rules provided little to no guidance to lawyers in negotiation 285
and recommended the development of additional guidance.28¢ The Law Council of Australia,
agreed with the ALRC on the principle that ‘the professional practice rules should provide
appropriate and sufficient guidance to practitioners and cover relevant areas of practice’.287
However, the Law Council argued that the model rules already provided ‘appropriate and
sufficient guidance to practitioners’.288 This seems to be a repetition of the common law
assumption that lawyers already know and understand the standards of conduct expected of

them.

Yet, the critics persevered. In 2010 Hardy and Rundle reflected on the continuing
uncertainty that surrounds legal ethics in negotiations.289 The ALRC repeated calls for

reform again in 2011, again criticising the rules and highlighting in particular that those were

282 Mullins [2006] LPT 012
283 Fleming [2006] WASAT 352 [75].

284 Spegel, Rogers and Buckley (n 16) [5.4].
285 ALRC 1999, [3.110].

286 Tbid, see in particular recommendation 19.
287 Thid.

288 Thid.

289 Hardy and Rundle (n 15) 208, [7.2].
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too general29° and failed to impose positive or specific duties.29* Again, the Law Council
submitted that there was no need to introduce additional rules.292 The Law Council rejected
the notion that there is uncertainty about the applicable standards, arguing that the Rules
are ‘sufficiently clear and specific to ensure that lawyers are aware of their obligations’.293
Notwithstanding this, the Law Council indicated that it would produce ‘an enhanced and
modern restatement’ of lawyers' obligations in the form of new model rules: the Australian
Solicitors’ Conduct Rules (the ASCR).294 The Law Council indicated that the ASCR would be
accompanied by detailed commentary designed to explain and illustrate by example the
application of the rules, as well as improve the clarity of the rules, particularly in the

application of the rules to challenging circumstances.295

The introduction of the ASCR did not quell the debate. While Wolski’s evaluation of the
ASCR led her to conclude that the Rules provide ‘an adequate framework from which to
derive appropriate behaviour, while preserving fundamental values of the legal
profession, 296 others pointed to largely the same problems as in relation to the previous
rules. According to Parker and Evans, there is still ‘little that explicitly sets out specific
standards for lawyers’ in the ASCR.297 Dal Pont observed that the Rules do not ‘explicitly
address the conduct expected of lawyers in negotiation.298 Others went further, arguing that
there are problems with the drafting of the rules. Rankin argued that such problems could
contribute to confusion about what principles apply and when.29 This issue was also

identified by Spencer and Hardy, who also suggested that the problems with drafting,

290 Tbid [12.68].
291 Tbid [12.72].
292 Thid [12.75] citing Law Council of Australia, Submission DR 25, 31 January 2011
293 Ibid [12.75].
294 Tbid [12.77].
295 Ibid [12.77].

296 Bobette Wolski, ‘An Evaluation of the Rules of Conduct Governing Legal Representatives in

Mediation: Challenges for Rule Drafters and a Response to Jim Mason’ (2013) 16(1) Legal Ethics 182.
297 Parker and Evans (n 16) 210.

298 Dal Pont (n 16) 697, [21.155].

299 Rankin (n 16).
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particularly the definition of court, may lead to uncertainty in how the rules would translate

into practice.3°°

The debate and uncertainty are not just theoretical but have significant practical
implications. In 2014, in an article in Queensland Law Society’s ‘Proctor,” Emerson
evaluated the cases and the regulatory framework applicable to mediation and concluded
that the precise duties of lawyers in negotiations remain ‘a vexed question and debate
continues as to whether such duties should be the subject of specific and unique
regulation’.3°! The continuing uncertainty is also underscored by recent reported cases about
EANTS, which are examined in the next Chapter. At the same time, it is important to
acknowledge that the practical import of the Rules is by no means a given. Many cases
contain very little discussion of the rules, and indeed, one study in Canada suggested that a
majority of practising lawyers might not rely on professional codes for the purpose of
resolving ethical issues.3°2 The remainder of this Chapter will examine the Rules to
understand to what extent the Law Council has achieved its aim of providing additional

guidance to lawyers.

5 Why Australian Solicitors Rules?

There are several versions of the rules of professional conduct applicable to lawyers in
Australia; however, this Chapter focuses specifically on the Australian Solicitors’ Conduct
Rules 2011. There are different rules because of the self-regulated and federal nature of the
regulation of lawyers in Australia. Lawyers in Australia are regulated on the basis of their
State and Territory professional bodies, which set their own rules. The diversity in rules is
further compounded by the fact that in most States and Territories, the profession is further
split into solicitors and barristers, which have separate professional bodies that separately
set the rules of professional conduct of their members.3°3 There has been a convergence

between the rules, although some differences remain.3°4 The introduction of the ASCR has

300 David Spencer, Samantha Hardy, Dispute Resolution in Australia: Cases, Commentary and

Materials (314 ed) 2014 [15.335].

301 Ibid — focusing specifically on mediations, but the article’s discussion is relevant to negotiations in

general.

302 Margaret Ann Wilkinson, Christa Walker and Peter Mercer, ‘Do Codes of Ethics Actually Shape
Legal Practice?’ (2000) 45 McGill Law Journal 645.

303 Australian Law Reform Commission DP62 (n 250) [5.16]-[5.19].

304 See eg Law Council of Australia (n 216) where the Law Council’s Ethics Committee considered

some the differences between the barristers’ and solicitors’ rules.
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marked an important milestone. ASCR is the most recent set of model rules and has been
widely adopted across most jurisdictions in Australia. It already governs the conduct of the
majority of the legal profession as the only jurisdiction not to adopt it is Northern

Territory.305

In this Chapter, the ASCR is examined using conventional statutory interpretation
techniques in order to understand to what extent the Rules provide guidance on EANTSs. This
approach has a limitation in that it could be criticised for ‘legalising’ the rules. For example,
Barnes, who was an ethics solicitor with the Law Society of New South Wales, argued in
relation to the rules then applicable that ‘the rules are not meant to be ‘pulled apart’ and if
you are looking at the commas or other technicalities like the section titles, you are probably
about to breach’.3°¢ More recently, the Ethics Committee of the Law Council highlighted that

trying to interpret the rules as a statutory instrument would entail:

looking for specific exemptions or permissions, rather than focusing on whether a
particular course of action would or would not be unprofessional because it offends
the principle underlying the rule—leading to an ‘abdication of professional judgment’

and a ‘spiritless compliance’ with ever more prescriptive rules.

However, the approach is justified on the basis that the Rules are generally adopted as a
statutory instrument, and the Ethics Committee itself acknowledges that they are an

expression of the profession’s judgment on the conduct expected of its members.

C  Application of The Rules to EANTs: a Complicated Affair

It is important from the outset to identify whether the Rules apply to negotiations at all, and
if so, how, because both of these questions are rife with misconceptions and interpretative
difficulties. Negotiations involving lawyers are commonly conducted on a without prejudice

basis, giving rise to a widespread belief that they are conducted only in ‘the shadow of the

305 See eg Law Council of Australia’s summary of adoption of Australian Solicitors’ Conduct Rules in
each jurisdiction at https://lawcouncil.au/policy-agenda/regulation-of-the-profession-and-
ethics/australian-solicitors-conduct-rules and Northern Territory Rules of Professional Conduct and
Practice accessible at

https://lawsocietynt.asn.au/images/stories/Professional Conduct and Practice.pdf at 12 December

2023.

306 Justine Rogers, ‘Chapter 14 The Lying Lawyer and the Ethics of Negotiation’ in Michael Legg (ed),
Resolving Civil Disputes (2016) 197.
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law’s°7 or ‘honesty free zones’s°8 where no rules apply. Justice Wells went as far as to refer to

a superstitious belief in impunity, observing that:

[I]n some quarters of the community there is a belief, amounting almost to a
superstitious obsession, that the expression "without prejudice” is possessed of
virtually magical qualities, and that anything done or said under its supposed aegis is
everlastingly hidden from the prying eyes of a Court. 309
This belief is not entirely without foundation. The ‘without prejudice’ privilege has been
described as ‘sacred’ or at the very least as a ‘good working assumption’. For example, the
House of Lords in Oceanbulks cited the following passage by Robert Walker LJ in Rush &

Tompkins as follows: 31

Without in any way underestimating the need for proper analysis of the rule, I have
no doubt that busy practitioners are acting prudently in making the general working
assumption that the rule, if not "sacred" (Hoghton v Hoghton (1852) 15 Beav. 278,
321), has a wide and compelling effect. That is particularly true where the 'without
prejudice' communications in question consist not of letters or other written
documents but of wide-ranging unscripted discussions during a meeting which may

have lasted several hours.

The dangers of relying on this assumption were highlighted in the Australian cases of LPCC v
Fleming (‘Fleming’)3*2 and LSC v Mullins (‘Mullins’)3'3. In Fleming, the Tribunal rejected the
lawyer’s argument that the privilege prevented the use of evidence of his conduct in

negotiations to prosecute him, noting that privilege did not protect impropriety. 34 Similarly,

307 See eg Altman (n 154); Christine Parker and Adrian Evans, Inside Lawyers’ Ethics (2nd Ed, 2018)
211.

308 Mullins (n 280) [29].

309 Davies v Nyland (1975) 10 SASR 76 at 89

310 Oceanbulk Shipping & Trading SA v TMT Asia Ltd [2010] UKSC 44 at [25]
311 Rush & Tompkins Ltd -v- Greater London Council [1989] AC 1280.

312 [2006] WASAT 352.

313 [2006] LPT o012.

314 Fleming [83].
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in Mullins, the disciplinary tribunal cautioned lawyers against approaching negotiations ‘on

the basis that they were entering an honesty-free zone’.315

A further difficulty in interpreting the rules of professional conduct is that they apply against
the background of a general common law presumption that everything that is not prohibited
is permitted.3:¢ This is further reinforced by the principle that individuals should not be
punished for conduct that was not prohibited at the time it was committed. This principle
can be found in Magna Carta, which prohibited persecution of a person ‘except by the lawful
judgement of his peers and by the law of the land, 37 and other statutes, such as Section 4 of
the Criminal Code 1913 (WA). The principle can be traced to Roman law, where it was
known through the maxim of nulla crimen, nulla poena sine lege, or ‘no crime, no
punishment without law’.3:8 While this principle’s modern application is generally confined
to criminal law, it raises a substantial issue when it comes to EANTS. It would seem unfair to
punish lawyers for conduct which is not expressly prohibited. As such, it is pertinent to

examine what the Rules actually prohibit and what they prohibit when it comes to EANTs.

1 The Murky Mechanics of the Rules’ Application to EANTSs

Other than for fundamental duties, the Rules tend to be structured around various situations
lawyers may have to navigate.39 While the Rules contain a section on advocacy and
litigation, there is no section or specific rules that refer to negotiations. This can be
contrasted with some overseas practices. For example, Alberta's Code of Professional

Conduct contains a separate chapter entitled ‘The Lawyer as Negotiator’.32° In fact, the word

315 Mullins [29].
316 French (n 219) 14 citing R v Somerset County Council; ex parte Fewings [1995] 1 All ER 513, 523.

317 Ibid at [9.4] citing Ben Juratowitch, Retroactivity and the Common Law (Bloomsbury Publishing,
2008) 28 and noting that this clause is more concerned with placing limits on the exercise of executive

power.

318 See eg a discussion of this principle in Australia in the context of retrospective laws in part 9 of

Australian Law Reform Commission Interim Report 127 (n 220).
319 Paula Baron and Lillian Corbin, Ethics and Legal Professionalism in Australia (2014) 81.

320 See eg Marjorie L Benson, ‘A Negotiating Ethics Study’ (2005) 84(Special Issue) Canadian Bar
Review 593, at 594, citing The Law Society of Alberta
<http://www.lawsocietyalberta.com/resources/codeProfConduct.cfm> among other examples in an

exhaustive footnote.
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‘negotiation’ or its synonyms is not used in the Rules at all. As such, the Rules require close

examination in order to understand how they apply to negotiations.

The starting point under the ASCR is that one should proceed from the assumption that the
Rules apply to all negotiations. There is no exclusion of the application of the Rules to
negotiations. According to rule 1, the Rules apply to all solicitors ‘acting in a manner of a
solicitor’. There is no definition in the rules similar to that of Barristers’ Rule 11, which
explains what the work of barristers entails and includes a reference to negotiating with an
opponent for a client and thus might imply a limit on the scope of the rules,32! nor is there
anything in the Rules to suggest that negotiation is not part of what solicitors do. As such,
while not stated expressly, the Rules seem to apply to negotiation conduct as a general

principle.

The task of identifying rules applicable to specific types of EANTSs is complicated by the
Rules referring to several specific types of negotiation scenarios. Rule 22.1 refers to the
‘compromise’ of a case, and the definition of ‘court’ says it also means ‘an arbitration or
mediation or any other form of dispute resolution’. This complicates the task of identifying
which rule applies because, as highlighted by Rankin, the application of the ordinary
principles of statutory interpretation implies that other rules, which do not refer to these
scenarios, do not apply to such specific scenarios. So, for example, rule 22.1 is the only rule
to refer to a compromise of a case. This would imply that no other rule applies to the

compromise of a case.

The definition of ‘court’ used in the Rules can give rise to further confusion about which rules
apply to which negotiations. As several authors have pointed out, the definition of court in
the Rules is inherently confusing to begin with. In the glossary, the Rules say: ““court” means

... an arbitration or mediation or any other form of dispute resolution’.

This lumping of something from one conceptual category, a ‘court,” which is an institution or
a body, with something from another, such as ‘arbitration and mediation,” which are
processes, can produce unexpected and confusing results. According to Spencer and Hardy,
translation of the extended definition into practice could lead to uncertainty.322 For example,
rule 3 refers to a paramount ‘duty to the court,” which is a common law concept. The rules do

not expressly say what it means and what the duty entails. The extended definition implies

321 See eg Legal Profession Uniform Conduct (Barristers) Rules 2015 (NSW).

322 David Spencer, Samantha Hardy, Dispute Resolution in Australia: Cases, Commentary and

Materials (311 ed) 2014 [15.335].
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that there is also a fundamental ‘duty to mediation’ and ‘duty to arbitration’. 323 There are
other potentially confusing results. Rule 19.4 refers to the duty of disclosure to the court
applicable to ex parte applications. How can there be an ‘ex parte application to mediation’?
Rule 22 prohibits communicating with the court without notice to the opponent. How does

one communicate with ‘alternative dispute resolution’?

The definition can lead to unexpected results, leading to confusion about whether the rules
truly mean what they say. For example, rule 17.2.3 informs the court of any persuasive
authority against the client’s case. Wolski argues that the effect of the expanded definition of
court means that the effect of rule 17.2.3 would be that the parties in mediation are required
to disclose to the opponents any persuasive authority against their interests, just like they
would to a court.324 However, Rogers considered that it is unlikely that this was the intention

of the drafters.325

Wolski argued that rather than being read as ‘mediation,’ the definition should be read as
referring to a ‘mediator’.326 This approach can be seen in the Legal Profession Conduct Rules
2010 (WA), where the term ‘court’ is defined to include ‘a person or body conducting
arbitration or mediation or any other form of dispute resolution’ (emphasis added).
However, this change is at odds with the express wording of the ASCR. There is no evidence
to suggest it would reflect the intent of the drafters of the Rules: this definition (i.e., as
including ‘mediation’ rather than ‘mediator,’ etc.) has been carried through from the
previous model rules and adopted in other rules. It can be found in Legal Profession
(Solicitors) Rule 2007 (Qld), which is based on the Model Rules of Professional Conduct that
the Law Council first promulgated in 1995, which in turn was based on the Rules of
Professional Conduct introduced by the Law Society of NSW in 1994.327 Further, despite its

obvious issues, the definition was not highlighted among the many proposals for changes in

323 Law Council of Australia (n 216); note also Wolski suggested clarifying the definition in Wolski, ‘An
Evaluation of the Rules of Conduct Governing Legal Representatives in Mediation: Challenges for

Rule Drafters and a Response to Jim Mason’ (n 296).
324 Wolski ibid.

325 Justine Rogers ‘Chapter 14 The Lying Lawyer and the Ethics of Negotiation’ in Michael Legg
(editor), Resolving Civil Disputes (2016).

327 See eg Solicitors Rules Revised Professional Conduct and Practice Rules 1995 (NSW).
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the Rules in the Law Council’s consultation draft on the ASCR circulated in February

2018.328

A further issue with the use of the extended definition of the court is that it can give rise to
uncertainty about which rules apply to negotiating scenarios in which the extended
definition of the court does not apply, for example, in party-to-party commercial
negotiations. The Rules do not say what happens in such circumstances. Should lawyers
looking for guidance refer to rules referring to court, which do not seem to apply, or should
they assume that in the absence of applicable prohibitions, the conduct is permissible? The

Rules do not address this question.

(a) Which EANTs are Permitted by the Rules and the Imperative to Use EANTSs

The ASCR contains rules which could be construed as requiring lawyers to use EANTSs as a
general proposition, as well as rules which permit EANTSs involving taking advantage of

opponents’ errors.

The rules that can be construed as encouraging the use of EANTS are the duties to act in the
best interests of the client (r4.1.1), to deliver services competently (r4.1.3) and not to disclose
confidential information to a client (r9.1). The first two of these duties could be interpreted
as mandating the use of EANTs whenever possible because EANTS, by definition, are
intended to gain an advantage for a client. Failure to do so could be perceived as a failure to
act in the client’s best interests or failure to act competently. This principle is also grounded
in common law,329 professional conduct rules,33° and usually, the contract between a lawyer
and a client.33! These rules can thus provide a powerful imperative to use EANTSs. Parker, for
example, observed that ‘while lawyers are supposed to owe their highest duty to the
administration of justice, this is usually overwhelmed by the apparent fulfilment of their duty

to clients by using aggressively adversarial tactics’.332

The dangers of unrestrained zealousness have resulted in excesses; however, as discussed

earlier, there has been a growing trend towards recognition that the duty to act in the client’s

328 Law Council of Australia (n 216).

329 Giannarelli v Wraith (1988) 165 CLR 543 at 579 per Brennan J citing Tombling v Universal Bulb
Co Ltd [1951] 2 TLR 289 at 297 per Denning LJ.

330 Rule 4.1.1 of the ASCR.
331 Minkin v Landsberg [2016] 1 WLR 1489.

332 Parker (n 245) 22.
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best interests is not absolute. Lord Brougham’s speech referenced in Section B(3) of this

Chapter is an example of that.

The case law suggested that lawyers need to go as far as is legitimately possible but not
beyond that. As the cases of Mullins333 and Fleming334 demonstrate, this line, however, can
be difficult to identify, particularly when it comes to negotiations. These cases suggest that a
different standard might apply in negotiations to that of general litigation. In Mullins, a
disciplinary tribunal drew a comparison between what should be expected in litigation as
opposed to negotiations. The Tribunal held that the lawyer erred by ‘[s]Jupposing that no
more candour was to be expected of him at this mediation than of an advocate in court’.335 In
Fleming, another tribunal went even further, saying that in settlement negotiations, a lawyer

‘gives up his “adversary” role in favour of a “negotiating” role’.33¢

The Rules do, to a certain extent, recognise the limits on how far lawyers should go for their
clients. This is not done in rule 4.1.1, as that rule simply says that lawyers must ‘act in the
best interests of a client’ without qualification. However, limits on lawyers’ conduct are
recognised in rule 4.1.4, which says lawyers must avoid any compromise to their integrity
and rule 4.1.5, which states that lawyers must comply with the Rules and the law. These rules

are discussed further in the next section.

In addition to these limits, the rules provide lawyers with discretion not to use certain tactics
in the exercise of forensic judgment. Rule 17.2 provides that a lawyer will not have breached
the duty to the client by confining any hearing to real issues (r17.2.1), presenting the case
simply and quickly (r17.2.2) or disclosing to the court persuasive authority against the

client’s interests (r17.2.3).

A further rule that could be construed as requiring the use of EANTSs is rule 9.1, as it
generally prohibits the disclosure of information provided by clients. Rule 9.2 contains
exceptions to this rule, including permitting disclosure if authorised by the client or
permitted or required by law. At face value, these rules require lawyers to use the tactic of

withholding information adverse to a client’s interests. The commentary by the Law Council

333 Mullins (n 280).
334 Fleming (n 281).

335 Mullins (n 280) [34].
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further emphasises this by stating that the burden is on the lawyer to show that

circumstances exist justifying disclosure under rule 9.2.

Several rules permit the use of EANTS relating to taking advantage of opponents’ errors.
Rules 19.3 and 22.3 provide that failure to correct an error in a statement by the opponent
does not amount to making a misleading statement to either the court (r19.3) or the
opponent (r22.3). The drafting of Rule 30.1, which prohibits taking advantage of an
opponent’s error, implies that lawyers can take advantage of certain types of errors in certain

circumstances. The rule says that:

A solicitor must not take unfair advantage of the obvious error of another solicitor or
other person, if to do so would obtain for a client a benefit which has no supportable

foundation in law or fact.

This means that it only prohibits taking advantage if all of the following requirements are

met:

¢ the advantage is unfair;
e the error is obvious; and
o the consequence of taking advantage would be to obtain a benefit for the client

which has not supportable foundation in law or fact.

These rules seem to indicate that taking advantage of an opponent’s errors might be
permissible in certain circumstances, leaving the door open for tactics such as taking

advantage of cognitive biases.

This section examined the rules that provide an imperative or a defence to the use of EANTs.
Whilst, as Davis observed, lawyers may feel ‘overwhelmed’ by the duty to act in the client’s
best interest and thus use EANTS,337 the rules include other fundamental duties that could

counter these. The next section examines what limits the Rules place on their usage.

D  Fundamental Duties

There are two types of Rules in the ASCR that put limits on lawyers' conduct: fundamental
duties, contained in the section of the rules called ‘fundamental duties of solicitors’ and

specific rules, which are contained in the rest of the ASCR. This section focuses on how the

337 Parker (n 245) 22.

70



fundamental duties affect EANTS, while the rest of the duties will be considered in the next

section. The Rules contain the following fundamental duties:
e paramount duty to the court and the administration of justice (r3);
e duty to be honest and courteous in all dealing in the course of legal practice (r4.1.3)
e duty to avoid any compromise to lawyers’ integrity (r4.1.4);
e duty to comply with the Rules and the law (r4.1.5); and

e duty not to engage in any conduct which demonstrates that the lawyer is not a fit and

proper person to practice law (r5.1) or which is likely to a material degree to:
o diminish public confidence in the administration of justice (r5.1.1) or
o bring the profession into disrepute (r5.1.2).
Rule 6 relates to undertakings and is not relevant to EANTSs.

The application of these duties to EANTSs is uncertain. Some of the duties are drafted so
broadly as to appear meaningless. Others use clear and simple language which, if taken at
their face value, would render EANTS as a class of conduct impermissible. However, a closer
analysis of the Rules suggests that these fundamental duties should not be taken at face
value, and as such, they should be considered more in the nature of aspirational statements

with no practical impact on EANTSs.

1 Duty to the Court and the Administration of Justice: Disconnect between the

Rules and the Common Law

Rule 3 is an example of a duty that is drafted in such a way as to appear meaningless at face
value, yet hides a pandora’s box of obligations at common law. This rule states that the duty
to the court and the administration of justice ‘is paramount’. However, the ASCR does not
explicitly say what is the content of that duty, for example, what it requires lawyers to do or
abstain from doing. All it states is that the duty, whatever it may be, ‘is paramount’. At face
value, none of the EANTS refer to any other duty being paramount, so none of them are
inconsistent with this rule. However, this argument is predicated that the rules can be read at

face value without reference to additional aids, particularly the common law.

The notion that rule 3 should be interpreted without reference to the common law is
supported by several factors. The Rules contain a unique definition of court which is not

derived from the common law. It would be odd to attribute a meaning to a common law
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meaning ‘duty to the court’ where the term ‘court’ is not used in its common law meaning.
Additionally, rule 3 refers to a singular ‘duty to the court and administration of justice,’
which is not a common law concept. Duty to the court and duty to the administration of
justice are distinct concepts. What is meant by the expression ‘administration of justice’ is
almost never defined in the law. 338 However, common law traditionally refers to a separate
duty to the court, with the duty not to corrupt the administration of justice being a subset of
that duty.339 This also seems to support the idea that the ASCR refers to a unique duty not
derived from the common law. Notwithstanding these arguments, the notion that rule 3 is to
be interpreted without reference to the common law must be rejected for one simple reason:
if rule 3 is to be interpreted as having any meaning at all, one needs to refer to the common
law. The golden rule of statutory interpretation is to avoid absurd results34° - otherwise, rule

3 would refer to a duty with no content.

If one assumes that the duty to the court and the duty to the administration of justice take
their common law meaning, then there is a lot more to rule 3 than appears at face value. The
Hon David Ipp, a prominent Australian judge, was a former Justice of the Supreme Court of
Western Australia and the NSW Court of Appeal. His Honour collected and systematised the
common law into a principled, structured body of law consisting of the following four broad

categories: 34!

1. the general duty of disclosure owed to the court;

2. the general duty not to abuse the court process;

3. the general duty not to corrupt the administration of justice; and
4. the general duty to conduct cases efficiently and expeditiously.

Each of these categories contains multiple obligations arising from the duty, some of which
are contained in the ASCR in the form of specific provisions. A comparison of the obligations
identified by Ipp and the ASCR conducted as part of this research project is summarised in
the following table.

338 Baron and Corbin (n 319).
339 See eg Ipp (n 257) at 65.
340 Rankin (n 16).

341 Ipp (n 257) 65..
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Table 16 Comparison of Common Law Duties Identified by Ipp to Australian Solicitors’ Conduct Rules

Duty to Court Identified by Ipp

ASCR counterpart

1) The general duty of disclosure owed to the

court

No general duty of disclosure, but see
below individual instances where

disclosure is required

a) making full disclosure of the relevant

law to the court342

R19.6 — to inform the court of relevant

authorities

b) not misleading the court by343

R19.1 broad duty not to deceive or

knowingly mislead the court

(1) stating the facts which are

untrues44

R19.1 broad duty not to deceive or

knowingly mislead the court

(2) misleading the judge as to true

facts34s

R19.1 broad duty not to deceive or

knowingly mislead the court

(3) concealing from the court facts
which ought to be drawn to the

judge’s attention346

R19.4 but only in ex parte applications

(4) knowingly permitting a client to

deceive the courts+”

R20 which requires the solicitor to draw
any deceitful or misleading information

or withdraw from acting

an ulterior motive and in particular

2) The general duty not to abuse court No broad duty
process:
a) aduty not to use the court process for | No direct counterpart

342 Tbid 67 and fn27.
343 Tbid 67.

344 Tbid.

345 Tbid.

346 Thid.

347 Ibid.
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i) putting forward a feigned issue, not
the true but fictitious cause of

actions48

No counterpart, although r21.3 prohibits
alleging any matter of fact unless
material already available provides a

proper basis

ii) using procedures for purposes for

which they were not intended349

No direct counterpart in relation to
process, although r21.1.3 states court’s
“coercive powers” should not be used to
harass or embarrass a person and r 21.1.4
that the powers are not used to gain a

collateral advantage out of court

iii) using or allowing to be used
discovered documents for collateral

or ulterior purposesss°

No direct counterpart, although as above,
r2.1.4 prohibits use of ‘coercive powers’

to gain a collateral advantage out of court

b) truth in pleadings including

i) causing unnecessary delay and
expense by putting the other side to
proof in respect of facts that are

known to be truess!

No direct counterpart, except that r17.2.1
provides that it is not a breach of a duty
to client to confine issues which the

solicitor believes to be the real issues

ii) pleading causes of action which are
doomed to fail but which could
induce the judge to look with more

favour on other causes of action3s2

No direct counterpart

c) excessive zeal resulting in

348 Ibid 80.

349 Tbid, examples given are filing an appeal in order to delay settlement and issuing a statutory

demand in order to put pressure on a company because it could result in the demand being advertised.

350 Tbid 81.
35t Tbid

352 Tbid.

74




i) misleading the courtss3

R19.1 broad duty not to deceive or

mislead the court

ii) rampant obstructionisms3s+

No direct counterpart.

iii) raising arguments and issues that

are bound to fail3s5

No direct counterpart, except that r17.2.1
provides that it is not a breach of a duty
to client to confine issues which the

solicitor believes to be the real issues

3) The general duty not to corrupt

administration of justice

R3.1 states that there is a duty to the

administration of justice

a) duty not to connive or attempt to R20 provides that in the case of a
substantiate a fraud or wrongdoing35¢ | delinquent client, the solicitor must
correct the wrongdoing or cease acting
b) not to assist in any way in R5.1 prohibits conduct demonstrating
dishonourable or improper conduct3s” | that the solicitor is not a fit and proper
person to practise law
¢) dealing with witnesses, including not R24 specifically deals with this
producing false witnesses3s8
d) avoiding the lawyer becoming a R27 specifically deals with this
witness359
e) avoiding conflicts of interests° R12 specifically deals with this

353 Ibid 83 citing at 84 the decision of Meek v Fleming where Counsel continued to refer to a witness

as a “Chief Inspector” even though that person has been demoted to “Station Sergeant” and which is

said to have tipped the scale in favour of his client.

354 Ibid.

355 Ibid.

356 Ibid 87-88.

357 Ibid 89 citing an example of a lawyer who advised the client “to be forgetful and evasive” in

answering the police.

358 Ibid 91-92.

359 Ibid 92.

360 Tbid 93.
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4) The general duty to conduct cases

efficiently and expeditiously

No counterpart

a) duty to take due care and skillsé!

R4.1.3

b) duty to conduct cases expeditiouslys®2

No direct counterpart, except that r4.1.3
states that services must be delivered
promptly, which seems to be aimed at
delivering the services to client, rather
than ensuring matters are resolved

promptly

¢) case management duties (i.e. breaches
of rules of court which are for the

benefit of the Court)3%s

No direct counterpart.

d) duty to take all points and to exercise
an independent judgment (i.e. confine

arguments only to issues worth

No duty to take all points but r17.1 states
that the solicitor must exercise forensic

judgments which, according to r17.2

arguing)3e4 should;

17.2.1 confine any hearing to those issues
which the solicitor believes to be the real

issues;

17.2.2 present the client’s case as quickly

and simply as may be consistent with its
robust advancement;

17.2.3 inform the court of any persuasive

authority against the client’s case.

This table demonstrates that the short expression, ‘duty to the court,” encapsulates many
obligations. The ASCR, which does say this exactly, refers to many of the obligations arising

from this duty at common law in other specific provisions. However, the comparison in the

361 Tbhid 95.
362 Thid.
363 Ibid 97-98.

364 Ibid 98-100.
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table also reveals that some of the obligations arising from the duty are not included in the
ASCR. Such obligations identified by Ipp as being a part of the duty to the court, but which

are not in the ASCR, include obligations to avoid:
1. putting forward a feigned issue, not the true but fictitious cause of action;
2. concealing from the court facts which ought to be drawn to the judge’s attention;
3. using procedures for purposes for which they were not intended;
4. using or allowing to be used discovered documents for collateral or ulterior purposes;

5. causing unnecessary delay and expense by putting the other side to proof in respect

of facts that are known to be true;
6. raising arguments and issues that are bound to fail; and
7. failing to conduct cases expeditiously.

These common law obligations rule out the use of many of the tactics identified in Chapter 1.
For example, the prohibition against using court processes for ulterior purposes is relevant
to the class of tactics under the same name. The rules relating to information also impose
obligations of disclosure that could go beyond the rule of civil procedure. The duty to

conduct cases expeditiously is inconsistent with the timing tactics.

Inclusion in the ASCR of some but not all obligations arising from the duty to the court can
give rise to uncertainty about whether the obligations that are excluded continue to apply. In
theory, rule 2.2, which states that the ASCR applies in addition to common law, preserves
their application. In practice, failure to include obligations in the Rules, which, according to
rule 2.1 are intended to assist lawyers in complying with their obligations, and which,
according to their drafters (the Law Council), are intended to be ‘an enhanced and modern
restatement’ of lawyers obligations,3% could create an impression that lawyers only need to
refer to the ASCR. Thus, the drafting of rule 3 in the context of the Rules as a whole and the
common law can lead to uncertainty about which duties or obligations apply to lawyers and

which do not.

On the face of it, the absence of these duties from the Rules might suggest that they no longer

apply. However, this is incorrect, as rule 2.2 expressly preserves the common law.

Despite the lack of express guidance in the rules, the content of the duty to the court is
ordinarily easy to ascertain, although the task can be more difficult when it comes to the duty

to the administration of justice.

365 Ibid [12.77].
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2 Rule 4: Other Fundamental Duties: Situational Relevance

Rule 4 groups a number of duties under the heading ‘other fundamental duties’. Duties in
this Rule are expressed in simple and clear terms. However, they could also be read as what
Wade referred to as ‘weasel words’—so broad that they simultaneously capture everything
and nothing at all.3¢¢ If applied at face value, they could render most, if not all of EANTSs
impermissible. Nonetheless, as I will discuss in this section, their application to EANTS is

uncertain. To recap, rule 4 imposes duties to:

° be honest and courteous (r4.1.2);

° deliver services competently (r4.1.3);

° avoid any compromise to the lawyer’s integrity (r4.1.4); and
) comply with the Rules and the law (r4.1.5).

The language of the rule is clear and simple. It employs plain language that can be
understood by lawyers and the public at large. Concepts such as honesty, competence,
integrity and compliance with the Rules and the law can be understood without further
definition. The difficulty when it comes to these rules, particularly the duty to be honest,
courteous and avoid compromises to one’s integrity, is how to interpret them in practice. In
particular, should they be given their ordinary meaning or the meaning that aligns with

generally accepted conventions of lawyers’ behaviour?

If these rules are interpreted in absolute terms and given their plain meaning, they would
render many of the other rules redundant. For example, if lawyers are to be completely
honest, why have other rules referring to honesty? Indeed, Wolski’s analysis of the Rules led
her to conclude that the rules require only a certain type of honesty, but not complete

honesty. According to Wolski, there are two conceptually distinct types of honesty:

e honesty as against misrepresentation (an issue which concerns the accuracy of

information conveyed); and

e candour as against non-disclosure (an issue which concerns the sharing of

information.367

366 Wade (n 6).

367 Wolski, ‘An Evaluation of the Rules of Conduct Governing Legal Representatives in Mediation:

Challenges for Rule Drafters and a Response to Jim Mason’ (n 296) 190.
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Having reviewed the rules, Wolski argued that the ASCR mandates only the first type
(misrepresentation) and does not require the second type (candour) of honesty.3¢8 The Ethics
Committee of the Law Council of Australia agreed with this interpretation.3% This indicates
that while rule 4 refers to honesty broadly, the Rules in fact require only a particular type of

honesty, not absolute honesty.

Lawyers’ role in representing their client’s interests often requires them to do things that
might be perceived as lacking honesty, courtesy and integrity in the eyes of non-lawyers.
Indeed, acting as a normal decent person would be anathema to what is expected of lawyers.
The landmark case of Tuckiar v the King37° provides a classic example of that. In that case,
the lawyer was criticised by the High Court for failing in his duty to the client precisely for
the types of conduct envisaged by this rule: being honest in repeating what the client told
him, courteous in avoiding potential slander of a police officer, and, based on this, avoiding
any compromises to his integrity. However, in that case, the High Court highlighted that

lawyers have a particular role to play:

Whether he be in fact guilty or not, a prisoner is, in point of law, entitled to acquittal
from any charge which the evidence fails to establish that he committed, and it is not
incumbent on his counsel by abandoning his defence to deprive him of the benefit of

such rational arguments as fairly arise on the proofs submitted.37

This role can be inconsistent with what a lawyer might believe to be honest, courteous and
consistent with their personal integrity. A lawyer’s role may lead to conduct that could result
in what they perceive as an unjust outcome or contrary to what would be considered
ordinarily decent. As Jenkinson J put it in a dissenting judgment in Chamberlain, in
considering lawyers’ conduct, it is imperative to consider the adversarial context and the role

lawyers play in it:

It is, I think, precisely because the instinctive reaction of decent people would be to
condemn the appellant's conduct as unfair that his conduct should be carefully

considered in the context of a forensic culture which still tolerates, if it no longer

368 Tbid.
369 Law Council of Australia (n 216) 25.
370 Tuckiar v The King [1934] HCA 49; (1934) 52 CLR 335 at 346

371 D'Orta-Ekenaike v Victoria Legal Aid [2005] HCA 12 at [110] citing Tuckiar v The King [1934]
HCA 49; (1934) 52 CLR 335 at 346.
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encourages, procedural manoeuvre and the taking advantage of an opponent's

error.372

These authorities tend to suggest that lawyers are not required to be absolutely honest,
courteous and act with integrity as understood generally. Rather, these duties apply to them
within the meaning given to them within the adversarial system. However, the ASCR does

not define or explain what type or level of honesty, courtesy and integrity are expected in rule

4.

Applied at face value, rule 4 could render all EANTS off limits to lawyers as gaining an
advantage for a client would not be courteous to the opponents and using potentially
questionable tactics could be inconsistent with the duty to avoid compromises to integrity.
However, the case law and commentary suggest that such a broad interpretation of the rules
is at odds with the lawyers’ common law role. As the Rules do not explain further how the

obligations in rule 4 apply in practice, it is uncertain to what extent they affect EANTSs.

(a) Rule 5, Fit and Proper Person, Public Confidence and Profession’s Reputation

Rule 5 prohibits any conduct which demonstrates that a lawyer is not a fit and proper person
to practice law or which is likely ‘to a material degree’ to ‘diminish public confidence in the
administration of justice’ or ‘bring the profession into disrepute’. Similarly to rule 4, this rule
is drafted broadly, and it can be difficult to ascertain precisely how it should be applied in
practice. At face value, the use of any EANTSs could be construed as being inconsistent with
this rule because using potentially unethical tactics could bring the legal profession into

disrepute.

The Law Council has provided some commentary on the Rule, but this seems to add little
value. The commentary states that factors relevant to such an assessment include, but are

not limited to:
e disregard for the solicitor’s legal and civic obligations;
e lack of integrity;
e dishonest, deceitful or fraudulent conduct;

o defiance of the court, the rule of law, or the process of justice; and

372 Chamberlain v the Law Society of the Australian Capital Territory (1993) 43 FCR 148 per
Jenkinson J at [5]
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e moral blameworthiness.373

This commentary refers back to the fundamental duties already stated in rule 4, hence it

seems to add no value to the task of interpreting the rule.

Courts have recognised that it can be difficult to identify what kind of conduct would
diminish public confidence in the legal profession or lead to a finding that a lawyer is an
unfit person to practice law. Kitto J stated in Ziems v The Prothonotary of the Supreme
Court of New South Wales stated that:

it will generally be agreed that there are many kinds of conduct deserving of
disapproval, and many kinds of convictions of breaches of the law, which do not spell

unfitness for the Bar; and to draw the line is by no means always an easy task.374

In Ziems, the majority of the High Court (Fullagar, Kitto and Taylor JJ) allowed the appeal
and set aside the order disbarring the barrister on the basis of a conviction for drunk driving
which resulted in the death of another person. Dixon CJ and McTiernan J dissented.
However, what Ziems seems to indicate is that the rule should not be applied lightly. Even
convictions should not automatically ‘spell unfitness for the Bar’. This is reinforced by the

following statement by Kitto J:

Yet it cannot be that every proof which he may give of human frailty so disqualifies
him. The ends which he has to serve are lofty indeed, but it is with men and not with

paragons that he is required to pursue them. 375

Rule 5 also incorporates the notion that conduct needs to be sufficiently severe to amount to
a breach of the rules by requiring that the conduct diminishes public confidence in the

administration of justice or brings the profession into disrepute ‘to a material degree’.

Taken together, Ziems and the requirement of materiality in rule 5 tend to suggest that its
application should be restricted to more severe types of conduct. Contrary to the initial
impression, rule 5 might not apply to EANTSs because EANTS, by definition, do not include
conduct that is manifestly unethical or illegal. Therefore, the use of EANTS is not likely to

373 Law Council of Australia, ‘Australian Solicitors’ Conduct Rules 2011 and Commentary’ (2013) 5

<https://www.lawcouncil.asn.au/files/web-pdf/SolicitorsConductRulesHandbook_Vers.pdf>.

374 (1957) 97 CLR 279; [1957] HCA 46 at [298].

375 Ibid.
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spell unfitness to be a lawyer or materially affect public confidence in the administration of

justice or the legal profession.

E  Specific Rules Applicable to EANTs

The Previous section focused on the fundamental duties applicable to EANTSs generally. This
section examines rules applicable to specific types of EANTSs. As multiple rules can apply to
the same class of tactics, for readability, this section is organised around the categories of

tactics rather than around the Rules.

Part F considers which Rules apply to each class of EANTSs identified in Chapter 1. The

classes of EANTS are reproduced in the following table:

Table 17 Summary of Tactic Types

What When
1. Concealing adverse information 10. Timing pressure
2. Misrepresentation 11. Delay
How Why
3. Making life difficult 12. Threats/external leverage
4. Gratuitous requests
5. Use of cognitive biases
Who Where
6. Team composition 13. Location
7. Empathy
8. Emotions
9. Settlement instructions/authority

Each sub-section that follows examines the rules relevant to each category of EANT, and
then considers to what extent the Rules might assist lawyers in determining what is

permissible and what is not.

1 What Information Tactics are Prohibited

As identified in the previous Chapter, the most common type of EANTSs in the literature
relates to information. In Chapter 1, the information-based tactics were divided into two

categories:

e tactics relating to concealing information (candour); and

e tactics relating to misrepresenting or distorting information.

82



The tactics falling into this category identified in Chapter 1 are reproduced in the following
table:

Table 18 Information Based Tactics

Information-based tactics

Concealing information

Emphasise only information which helps you;

Do not disclose intentions;

Do not volunteer information adverse to own position;

Do not correct mistaken belief by the other negotiator/party;

Ignore requests for information from the other party;

Bury information by providing a lot more than is required;

Paltering — provide narrow technically true responses while omitting information so as not
to provide complete response;

Do not disclose changes that materially affect previously disclosed information; and

9. Do not disclose lies or criminality by client.

RO

&

Misrepresentation

1. Misrepresent personal opinion/evaluation of case;

2. Misrepresent intentions/priorities;

3. White lies — ‘T cannot accept’, ‘I cannot agree’;

4. Exaggerated demands;

5. Bluffing;

6. Bargaining chips - pretend something is important when it is not;

7. Use true facts to create a false picture;

8. Invent allegations without supporting evidence;

9. Leave false information lying around for the other side to discover; and
10. Deny/question the other side’s true information.

In addition to rule 4 duty to be honest (discussed in the context of fundamental duties), there
is a range of other rules relating to information tactics, which can be found in various parts
of the ASCR. The ASCR is organised around who the lawyers are dealing with, and whether
the conduct involves advocacy and litigation, and the drafters have set different standards

depending on these factors.376

(a) Constraints on Concealing of Information

The following rules relate to the withholding of information:

376 See the table of contents in the ASCR.
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Table 19 Rules and their Limitations Relevant to Information Tactics

Limitation on the Rule’s

Rule Duty/Obligation of a Lawyer Application

Must not disclose any confidential client None
9.1 information except for a permitted purpose

Must be honest in all dealings in course of None — fundamental duty
4.1.2 the legal practice

It is not a breach of duty to client to disclose | Only owed to the court

persuasive authority adverse to the client's
17.2.3 | case

Only owed to the court in

Must disclose all factual or legal matters not | seeking interlocutory ex parte
19.4 protected by privilege adverse to the client relief

Must disclose any binding authority, Only owed to the court and

appellate authority or legislation against the | applies at the appropriate time
19.6 client's case in the hearing of a case

Must inform if the opponent makes a Only owed to the court and the
19.12 concession by mistake opponent

Must disclose if a client or another person Only owed to the court

has lied, falsified a document or suppressed
20.1 evidence that had to be disclosed

Must fairly assist in arriving at the truth and | Only by a prosecutor to the

seek impartially to have the whole of the court
20.1 relevant evidence placed intelligibly

The above table reveals that very few rules require disclosure beyond authority adverse to the

client’s case. The exceptions to this are ex parte applications (r19.4) and acting as a

prosecutor (r29.2). This is consistent with Wolski’s argument discussed earlier in this
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Chapter that the ASCR do not generally require disclosure of facts adverse to clients’

interests.377

Rule 29.1 in particular, stands out from other rules as it applies to a particular type of
lawyers—prosecutors - to assist the court to arrive at the truth and have the whole of the
evidence disclosed. It sets a high standard that arguably would be most likely to produce just
results. However, this standard is limited to prosecutors. The High Court confirmed in
D’Orta that lawyers are generally not under an obligation to assist the court in arriving at the

truth or the best possible legal solution. 378

The situation is somewhat more complicated when it comes to the tactics involving
disclosing the law adverse to one’s case. The definition of the court in the ASCR has been
extended to include mediation and other forms of dispute resolution.379 The rules containing
an obligation of this type (r17.2.3 and r19.6) arguably apply to the types of negotiations
which are covered by the extended definition. Tactics involving concealing or failing to
disclose adverse case authorities or legislation would not be permitted by the rules in such
negotiations. Additionally, the rules require disclosure of any lies or falsehoods procured by

clients (r20.1), which means that the tactic of concealing such issues is not permissible.

A limitation of all of the above rules is that they are all owed to the court. While the
definition of the court is relatively wide, capturing mediation and other forms of dispute
resolution, as discussed earlier, it does not cover all types of negotiations in which lawyers
might engage. The rules are silent on negotiations not involving disputes, such as
commercial negotiations. This can lead to uncertainty as to whether such principles apply in

those cases.

Overall, the Rules address most of the tactics involving concealing information; however, the
obligations imposed by the Rules are limited to particular circumstances, such as whether
one is acting as a prosecutor or in a court context, and do not apply in general. This can
create uncertainty and ambiguity in relation to the application of the principles embodied in

the rules outside of such circumstances.

377 Wolski, ‘An Evaluation of the Rules of Conduct Governing Legal Representatives in Mediation:

Challenges for Rule Drafters and a Response to Jim Mason’ (n 296) 189.

378 D'Orta-Ekenaike v Victoria Legal Aid [2005] HCA 12 at [110] per Gleeson CJ, Gummow, Hayne
and Heydon JJ.

379 See glossary of the ASCR.
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(b) Rules Relating to Misrepresentation

There is also a range of rules in the ASCR which apply to tactics involving misrepresentation.

The Rules appear to set different standards in different circumstances. These rules are

summarised in the following table.

Table 20 Rules and their Limitations Relevant to Misleading

Limitation on the Rule’s
Rule | Duty/Obligation of a Lawyer Application
not deceive or knowingly or recklessly Only to the court
19.1 | mislead
19.2 | must correct any misleading statement Only to the court
must inform if the client or another Only to the court, during a hearing or
person has lied, falsified a document or after judgment or decision is reserved
suppressed evidence that had to be and remains pending
20.1 | disclosed
must not allege any matter of fact unless | Only in court documents or
believes on reasonable grounds it is submissions during any hearing,
21.3 | supported by factual material opening and closing addresses
Only to an opponent, only in relation
must not knowingly make a false to ‘a case’ which is defined as ‘the
statement in relation to the case court proceeding’ or ‘the dispute’ in
22.1 | (including its compromise) which the lawyer is advising
must correct a false statement as soon as To any other person
become aware that the statement was
222 | false
Must not make any statements involving | Only if also misleads or intimidates
grossly exceeding a client’s rights or another person
34.1.1 | entitlements

As can be seen from the above table, the Rules set higher or lower standards in relation to

misrepresenting information depending on whether one is dealing with the court, an

opponent or another person. The highest standard is set in relation to dealing with the
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courts. Lawyers must not deceive or knowingly or recklessly mislead a court (r19.1). The
rules set a lower standard when it comes to opponents in relation to a case or its
compromise. The ASCR define an opponent as a lawyer representing the party opposed to
one’s client, and if there is no lawyer, the self-represented party. Further, the rule does not
apply generally: its application is restricted to statements in relation to a ‘case’. The rules
define a case as a court proceeding or a dispute in which the solicitor is representing a client.
As such, the application of the Rules does not extend to negotiations which do not involve a

dispute, such as commercial negotiations.

When it comes to opponents, there is no prohibition against misleading them, but there is a
prohibition against ‘knowingly making false statements’ (r22.1). The level of obligations
towards other persons who are neither courts nor opponents is even lower. There is no
general prohibition on misleading conduct. All that the applicable rule (r34.1.1) requires is
that the statement does not ‘grossly exceed’ a legitimate assertion of the client’s rights and
entitlements. The rule also only applies to statements that mislead or intimidate the other

person.

The distinction between something that is false and something that is misleading is the most
salient when it comes to tactics involving the misrepresentation of subjective issues.
Examples of such tactics include misrepresenting personal opinion, exaggerated demands,
bluffing and use of bargaining chips (i.e., pretending that something is important when it is
not in order to trade it away as a concession). With these tactics, there is no false statement
in asking for more than the client might realistically expect if that is what the client seeks.
However, this type of conduct can be misleading to opponents to the extent that it involves
presenting something in a manner that is inconsistent with what one believes to be true,
which is dishonest. If the rules prohibit false statements but not misleading statements, then

it follows that misleading is not prohibited.

(c) Other Rules Relating to Honesty

The rules also prohibit the tactic of making unsupported allegations; however, only in certain
circumstances. Rule 21.3 provides that a lawyer must not allege any matter of fact unless the

lawyer believes on reasonable grounds that the allegation is supported by factual material.

Similar to other rules, this rule is limited in its application to specific circumstances. It only
applies to court documents settled by the solicitor (r21.3.1), submissions during a hearing
(r21.3.2), opening address (r21.3.3) and closing address or a submission on evidence

(r21.3.4). There is no explanation why drafters sought to restrict the rule to such

87



circumstances rather than say that in general, lawyers should not make allegations not

supported by factual material.

(d) Summary of What the Rules Permit in Relation to Information Tactics

Overall, the Rules put limits on the use of most of the information-based tactics catalogued
in this research project. However, a consistent theme that emerged in examining the Rules is
that they often restrict the use of the tactics only to specified circumstances and say nothing
about what happens outside such circumstances. The most frequent circumstances when the

rules are engaged is if there is a link between the conduct and the broadly defined ‘court’.

The fact that the Rules tend to provide guidance in narrowly defined circumstances can lead
to uncertainty as to whether the rules apply to the use of the tactics outside of those
circumstances. The drafters’ approach in setting a range of standards which vary from
circumstance to circumstance also makes it difficult to identify which tactics are permissible.
The answer to how far lawyers can go seems to depend on whether the tactic is to be used in
relation to the ‘court’ as defined in the ASCR, whether it directly involves the opponent or
other persons. In summary, the rules impose a range of restrictions on the use of
information-based tactics. The standards imposed by the Rules vary depending on particular
circumstances, but in many cases, such as in commercial negotiations, the rules often

provide very little, if any, guidance on what is permissible.

2  How the Rules Limit the Use of Process Based Tactics

Another category of EANTS involves using legal or negotiating processes. Such tactics have
been identified as particularly problematic by the courts. Philips J warned that tactics in this
category ‘will destroy our trial system sooner rather than later unless steps are taken to stop
it’.380 The tactics in this category include making life difficult for the opponent, gaining

something for nothing and taking advantage of cognitive biases.

The rules provide very little specific guidance on when such tactics are not permissible.
Other than the duty to the administration of justice and other fundamental duties (discussed
in the section on fundamental duties), there is very little in the rules to prevent the use of

such tactics. The specific rules relevant to this issue are summarised in the following table.

380 Phillips J ‘The Duty of Counsel’ (1994) 68 ALJ 834 cited with approval in Ipp (n 257) 219.
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Table 21 Rules and their Limitations Relevant to Making Life Difficult Tactics

because of injury or another circumstance

is at a significant disadvantage

Rule | Duty/Obligation of a Lawyer Limitation on the Rule’s
Application
Making Life Difficult
17.1 | must exercise forensic judgments During the case in a matter before the
court
21.1.3 | must not use coercive powers of the court | When court powers are used and for
to harass or embarrass a person this as a principal purpose
21.1.4 | must not use coercive powers of the court | When court powers are used and for
to gain some collateral advantage out of this as a principal purpose
court
34.1. | must not use tactics that go beyond Only 'tactics that go beyond
3 legitimate advocacy designed to frustrate | legitimate advocacy' - this expression
another person is not explained or defined in the
rules
Something for nothing/cognitive
biases
30.1 | must not take advantage of an error of Only if the error is obvious, it would
another lawyer or person result in 'unfair advantage' (not
defined), and only if would obtain a
benefit for a client which has not
supportable foundation in law or fact
34.2 | must not oppress or harass a person who | prohibition limited to seeking

instructions for provision of legal

services i.e. 'ambulance chasing'

These rules are discussed below in turn by reference to the types of tactics they address.

(a) Making Life Difficult for Opponents

The rules provide little express guidance on whether the tactics involving making life difficult

for the opponent can be used. These tactics are extracted in the following table.

89




Table 22 Making Life Difficult Tactics

Making Life Difficult

=

Ask for more data, documents or information than necessary;
Inundate the other party with data;
Be obstructionist and difficult with requests;

Dispute issues which ought to be conceded; and

AR o

Make spurious claims.

The key rule that appears to be directed at curtailing abuses of court processes, rule 17.1,
does not explicitly state what is expected of lawyers. Rule 17.1 states that lawyers must
exercise forensic judgments but does not define or elaborate on what is meant by ‘forensic
judgements’ and how they should be exercised. The expression ‘forensic judgments’ has been
defined in previous versions of the rules in force in Australia. For example, the Victorian

Professional Conduct and Practice Rules 2005 (Vic) contained the following definition:

"forensic judgment” means a decision of a practitioner made in the course of a case, but

does not include a decision as to

(a) the commencement of proceedings;
(b) the joinder of parties;

(¢) admissions or concessions of fact;
(d) amendments of pleadings;

(e) undertakings to a court;

(f) a plea in criminal proceedings;

but does include advice given to assist a client or an instructing practitioner to make such

decisions.

It is not clear from this definition how it affects what tactics lawyers can or cannot use in
negotiations. The definition seems to mostly say what is not a forensic judgment, rather than
what it is. The rule that follows, rule 17.2, states that is not a breach of a duty to the client to

exercise forensic judgments so as to:

o 17.2.1 confine any hearing to those issues which the solicitor believes to be the real

issues;

90



o 17.2.2 present the client’s case as quickly and simply as may be consistent with its robust

advancement; and
o 17.2.3 inform the court of any persuasive authority against the client’s case.

This implies that whatever is entailed by the forensic judgments, their exercise can result in
confining disputes to real issues, presenting the case quickly and informing ‘the court’ of
persuasive authority. I use the word ‘can’ here rather than ‘should’ because rule 17.2 does not
actually impose a positive obligation on lawyers to use forensic judgments. It does not say
that a solicitor must do all the things listed in rules 17.2.1-17.2.4. It only says that ‘it is not a
breach of the duty to the client’ to exercise the forensic judgments. As such, all that rule 17.2
provides is a passive defence against the allegation that by doing those things a solicitor may
have breached their duty to the client. Thus, rule 17.2 does not prohibit tactics involving
making life difficult for the opponents. This approach can be contrasted with the drafting of
rule 32.1 of the Western Australian Rules of Professional Conduct 2012 (WA), which, in an

analogous provision, states:
(2) A practitioner must —

(a) confine the hearing of a matter to issues which the practitioner believes to be the

real issues; and

(b) present the client’s case as quickly and simply as consistent with its robust

advancement; and

(c) if the practitioner is aware of any persuasive authority that the practitioner
reasonably believes might be against the client’s case, inform the court of that
authority.

The Western Australian rule is clear and practical. It would be inconsistent with that rule to
use tactics that make life difficult for the opponent. For example, asking for more documents
than necessary or inundating the opponent with data would be inconsistent in confining the
matter to real issues. This would also be the case with being obstructionist, disputing issues

that should be conceded (i.e., not ‘real’) or making spurious cases.

A further rule that is relevant to the discussion of tactics that could make the opponents’ life

difficult is rule 21. It prohibits the use of coercive powers of the court:
21.1.3 principally in order to harass or embarrass a person; and

21.1.4 principally in order to gain some collateral advantage for the client or the

solicitor or the instructing solicitor out of court.
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The underlying purpose of these provisions appears inconsistent with the tactics that involve
making the opponents’ life difficult. This is because it prohibits lawyers from harassing or
embarrassing others or gaining collateral advantage out of court, which is what such tactics
are about. However, similarly to many other rules considered in this Chapter, this rule is
drafted narrowly. It only applies to conduct involving the use of ‘coercive powers of the
court’. The rule says nothing about using other processes to achieve the same outcome, for

example, correspondence directed at the other party.

A final rule relevant to the discussion of this type of tactic is rule 34.1.3. This rule says that
lawyers must not use tactics that go ‘beyond legitimate advocacy and are designed to
frustrate another person’. This is the only provision in the Rules to use the term ‘tactics’. The
ASCR does not define or enumerate the specific tactics which ‘go beyond legitimate
advocacy’. The term ‘tactics’ is not used anywhere else in the Rules. It is not defined in the

case law.381 As such, it is not possible to say which of the tactics are affected by this provision.

Overall, there are many rules which incorporate principles that appear inconsistent with the
use of EANTs designed to make the opponent’s life difficult. However, these rules suffer from
the same limitations as many other rules discussed in this chapter: they are either drafted
vaguely or without definition, which makes it impossible to ascertain whether they apply, or,
when they appear applicable, they are drafted so as to apply in only a narrow set of

circumstances, rendering them irrelevant to most types of negotiations.

(b) Getting Something for Nothing and Cognitive Biases

It is convenient to consider these two classes of tactics involving getting something for
nothing and cognitive biases together due to their similarity. They both rely on taking
advantage of the opponent’s weakness as human beings: the first relying on laziness, the
second on the shortcuts people instinctively make when trying to make a decision (called
cognitive biases). EANTs in these categories identified in Chapter 1 are reproduced in the

following table.

381 Nor is there any commentary on this in the commentary by Law Council of Australia (n 373).
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Table 23 Gratuitous Requests and Cognitive Bias Tactics

1.

2.

1.

Something for Nothing

When reducing agreement to writing insert additional clauses without negotiation;
Split the difference offers;
Nibble - one last request or concession after agreement is reached; and

Trollope ploy — pretend to receive only the good parts of the offer.

Taking advantage of cognitive biases

Make early offers with items of personal value to the negotiator or his/her client;

Frame proposals in terms of what the other side will lose if they decline a proposal, instead

of stating the proposal in terms of what the other side will gain if they accept it;

When asking for a concession, frame the concession against the larger magnitude of the

whole matter;

Make early proposals which include only concessions of low objective value to use as

negotiating chips in later parts of the negotiation;

In a proposal, offer two or more small gains instead of one gain of equal magnitude, or, in
reverse, when seeking concessions, bundle the requests as one rather than seeking multiple

smaller concessions;

Make the other party invest more time and additional resources in the negotiation than

necessary,

Include another fake option (the decoy) when presenting two options to choose from in

order to increase the probability that the more desired one will be chosen; and

Divert attention from real goals.

The ASCR says it does not contain any provisions expressly dealing with exploiting others’

weaknesses.

The two rules that come closest to it are rule 30.1, which is focused on errors of the

opponents, and rule 34.2, which prohibits taking advantage of persons who are at a

significant disadvantage because of an injury or another factor. Neither of these rules directly

addresses the tactics listed in the above table. Rule 30.1 is unlikely to curtail the use of such
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tactics because its application is confined to obvious errors. The tactics in the list work in a
non-obvious way. Further, the rule only applies if the conduct involves obtaining a benefit
‘which has no supportable foundation in law or fact’. There is no reason why these EANTs
would not involve conduct grounded in law or fact. Rule 34.2 is likely to be applicable in rare

circumstances. That rule states that

In the conduct or promotion of a solicitor’s practice, the solicitor must not seek
instructions for the provision of legal services in a manner likely to oppress or harass
a person who, by reason of some recent trauma or injury or other circumstances, is,
or might reasonably be expected to be, at a significant disadvantage in dealing with

the solicitor at the time when the instructions are sought.

To break down this rule into its elements, it only applies to conduct:

1. in a manner likely to oppress or a harass a person;
2, so that person is or likely to be at a significant disadvantage; or
3. where the disadvantage is caused, by reason of some recent trauma or injury,

or other circumstances.

While the principle behind the rule is to prohibit lawyers from taking unfair advantage of a
weakness of another person, this particular rule seems to be limited to the examples at the
more extreme range of such conduct, such as in relation to persons who have been recently
injured.382 This can again be contrasted with the ‘morality of a used car lot’. When it comes to
the standard of the proverbial used car sales lots and trade and commerce more broadly,
sections 21-22 of the ACL prohibit unconscionable conduct in connection with the supply of
services. Section 21 refers to the common law on unconscionability, while section 22 creates

a statutory concept of unconscionability.

In considering what is unconscionable, the courts adopt an ordinary dictionary definition -
‘showing no regard for conscience; irreconcilable with what is right or reasonable’.383 The
ASCR does not expressly impose a similar standard, although it could be argued that
unconscionable conduct would be inconsistent with the fundamental duty to act with
integrity in rule 4. However, in the absence of the case law or guidance, one can only

speculate as to whether this is intended to be captured by the concept of integrity in rule 4.

382 Lewis (n 161) for examples refers to such tactics in the UK.

383 Qantas Airways Ltd v Cameron (1996) 145 ALR 294; Hurley v McDonald’s Australia Ltd (2000)
ATPR 41-741.

94



(c) Summary of How the Rules Limit the Use of Process-Based Tactics

Overall, while the Rules refer to many principles that could be considered as restricting the
use of tactics involving the use of processes for ulterior purposes, the scope of such
prohibitions is often left undefined or is limited to very particular circumstances. For
example, while the rules say lawyers must exercise ‘forensic judgments’ and must not use
‘unfair tactics’ they do not say what this means. The prohibition against taking advantage of
others, which could be relevant to trying to get something for nothing or the use of cognitive
biases, is drafted narrowly, for example, limited in application to persons who have been
recently injured. The Rules otherwise provide no express guidance on whether the process-

based EANTSs are permissible or not in most types of negotiations.

3  Who: Using Negotiators to Gain Advantage

The tactics involving manipulating the conduct or the number of negotiators are divided into
four different types: team composition, empathy, emotions and authority. Examples of these

tactics are included in the following table.

Table 24 People Factor Tactics

People Factor

Team composition
1. Change negotiators;
2. Have more people on the team than necessary to outnumber the other party; and
3. Good cop/bad cop.
Empathy
1. Pretend to care about the other negotiator/party;
2. Pretend to like what they say;
3. Flattery; and
4. Communicate with the other party via the client, by-passing the lawyer.
Emotions
1. Act poker-faced;
2. Act disappointed;
Act dumb or incompetent;

Pretend to be disgusted at what the opponent said;

ok ®

Get the client to act crazy — ‘mad dog client’;
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6. Actirrationally/crazy;
7. Pretend to be angry or aggressive.
Settlement instructions/authority
1. Purposefully obtain limited settlement authority/instructions;
2. Go into a negotiation without any settlement authority;
Have the client reject the agreement reached by the negotiators;

Misrepresent own settlement authority; and

AR SR

Hide settlement progress from the client.

The rules are largely silent about the first and last types of tactics in this category—team
composition and settlement authority/instructions. The only exception to this is to the extent
these EANTS are inconsistent with the fundamental duty to act honestly (r4.1.1) and the duty
to the administration of justice (r3) if the use of the EANTS involves dishonesty or causes
delay or unnecessary costs. However, the costs would need to be quite significant to amount
to a breach of the Rules. For example, in Yara Australia Pty Ltd v Oswal 3% one of the issues
the Supreme Court of Victoria considered was whether the appearance of seven counsel for
the applicants, three of them senior counsel, and two of them appearing for the same party
on an application for leave to appeal on a security for costs application was in contravention
of the applicant’s obligation to keep costs proportionate under section 24 of the Civil
Procedure Act 2010 (Vic).385 The Court found that the conduct was not excessive despite the

large number of lawyers involved.

When it comes to the tactics involving empathy and emotions, the most relevant rules are the
requirement, to be honest and courteous in all dealings (r4) and the prohibition against
bullying, harassment and intimidation (r42.1). The requirement to be courteous is also
reinforced by the prohibition against direct contact with a client represented by another
lawyer (r33.1), dealing with a court in terms of personal familiarity (r18.3, because of the
extended definition of ‘court’) and the prohibition against the use of tactics that go beyond

legitimate advocacy and which are primarily designed to embarrass or frustrate another

person (r34.1.3).

The rules relevant to this class of tactics are summarised in the following table.

384 [2013] 41 VR 302.

385 Ibid [35].
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Table 25 Rules and their Limitations Relevant to People Factor Tactics

Rule | Duty/Obligation of a Lawyer | When the duty applies/towards

who/limitation

4.1.2 | Must be honest and courteous in | always

all dealings

18.3 | not to deal with a court on terms | To court

of informal personal familiarity

33.1 | must not deal directly with the Only direct contact eg no restriction on using the

client of another lawyer client as a proxy

34.1. | must not use tactics designed to limited to 'tactics that go beyond legitimate advocacy’
3 embarrass or frustrate another - this expression is not defined in the rules

person

42.1 | must not engage in
discrimination, sexual
harassment or workplace
bullying, including intimidating,
offending, degrading or

humiliating

Whilst in theory, the requirement to be honest seems inconsistent with tactics involving
putting on fake emotions or pretending, it seems unlikely that this rule would be enforced in
practice. It would seem unlikely that a regulator would commence an action or a Tribunal
would find a lawyer guilty for pretending to care about the other negotiator or acting

‘disappointed’ during a negotiation—some of the tactics in these categories.

Lawyers are, however, at a much higher risk of being found guilty of breaching the standards
of professional conduct if they engage in conduct involving bullying, harassment and

intimidation (r42.1).

The prohibition against 'tactics that go beyond legitimate advocacy' in rule 34.1.3 seems
somewhat unclear. The Rules do not list or provide examples of what tactics might be
prohibited by this rule. The Law Council has not provided any commentary. There are no
common law cases or statutes that might define which tactics go beyond legitimate advocacy.

Thus, the rule in effect, provides no guidance at all on what conduct is permissible and what
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conduct is not permissible. The fact that there are tactics which go beyond legitimate

advocacy implies that they are quite legitimate in advocacy as well.

Stafford Shepherd of the Queensland Law Society Ethics Centre published a circular on rule
34.1.3, which indicates that the focus of the rule is on the words ‘embarrass and frustrate’. 386
Shepherd cited Legal Services Commissioner v Orchard3®7 as an example of a case where the
rule could apply. The facts of that case pre-date the ASCR. In that case, the Tribunal held
that threats to embarrass a person with an affidavit detailing their sexual conduct amounted

to professional misconduct.

Overall, while the rules appear largely silent on the tactics involving seeking to use the
number, emotions or authority of the negotiators to gain an advantage, such tactics could be
considered inconsistent with the fundamental duties to the administration of justice (r3) and
to act honestly and courteously (r4.1.1). Furthermore, aggressive or intimidatory conduct
would be likely to be in breach of prohibitions against bullying and harassment. The impact
of fundamental duties, however, is uncertain because, as outlined in the previous sections,

the Rules do not provide a clear definition and scope of these rules.

4  When Are the Timing Tactics Not Permitted?

Chapter 1 identified two types of timing tactics: those involving using timing to create
pressure or urgency and those involving delay. Examples of such EANTS are reproduced in

the following table:

Table 26 Timing Tactics

Timing

Timing pressure
1. Put short time limits on offers;
2. Impose arbitrary deadlines;
3. Leave responses till last moment/just before deadlines;

4. Time negotiations strategically e.g. around holidays, important board meetings,
other events; and

5. Threaten to speed up process/trial.

386 See Stafford Shepherd ‘Ethics: Legitimate advocacy’ (2017) 37 (10) The Proctor 3 and
http://www.qls.com.au/Knowledge centre/Ethics/Resources/Dealing with other persons/Use of

tactics that go bevond legitimate advocacy.

387 [2012] QCAT 583
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Delay
1. Pretend not to be in a hurry;
2. Delay concessions to make them appear more valuable;
3. Set aside more time than required for negotiators; and

4. Cause extensions/delay.

The rules which are relevant to these tactics include the duty to the administration of justice,
the prohibition against using the coercive power of the court for ulterior purposes,

presenting the case as quickly as possible and giving notice of adjournments.

The use of either of these types of EANTSs (pressure or delay) could interact with the
fundamental duty to the administration of justice (r3). This could occur, for example, if it
results either in parties rushing the court processes or using a delay to avoid the resolution of
disputes. However, as discussed in Part E of this Chapter, the Rules provide no guidance on
the scope and content of the fundamental duty to the administration of justice. As such,
while these tactics could be inconsistent with rule 3, it is not possible to say where exactly

lawyers should draw the line on such tactics according to this rule.

Rule 21.1, which was highlighted in the previous section, could be relevant to EANTS relying
on time pressure to the extent that they involve the threat of invoking court powers if
deadlines are not met. The Rule prohibits lawyers from invoking court powers to harass or
embarrass or to gain an advantage out of court. This rule,, however, does not apply in
circumstances where lawyers are not relying on the threat of coercive court powers, for

example, timing negotiations around strategic dates, such as holidays or board meetings.

Another rule that could be relevant is rule 17.2.2. This rule was discussed in the previous
section. It refers to presenting ‘the client’s case as quickly and simply as may be consistent
with its robust advancement’. In theory, if reformulated similarly to the Western Australia
version, it could prohibit delaying tactics.38® However, in its present formulation, it does not
impose a positive obligation. It merely says that it is not a breach of the duty to the client to
do so. In the context of delay EANTS, it simply means that it is not a breach of the duty to the

client not to use the delaying tactics.

The only other rule that appears relevant to timing tactics is rule 22.8, which relates to

adjournments. It requires lawyers to notify opponents in the event they intend to seek an

388 Eg rule 32.1 of the Western Australian Rules of Professional Conduct 2012 (WA).
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adjournment and provide reasons for the adjournment. This could restrict lawyers’ ability to
use adjournments as a delaying tactics or threats of adjournment to apply pressure.
However, the rule only applies in the limited circumstances of cases involving on-going

litigation and the possibility of seeking adjournment.

Overall, whilst there are many rules which contain principles that would be inconsistent with
the use of timing EANTS, the application of such rules is in some cases unclear, while in
others, is restricted to very specific situations. Thus, in most circumstances, the rules do not

prohibit the use of timing tactics.

5 Why the Use of Threats and Other External Leverage Might not be Permissible

The catalogue developed in the previous Chapter refers to a range of tactics involving the use
of threats or other external leverage. EANTS of this type are reproduced in the following

table.

Table 27 External Leverage/Threats Tactics

External leverage/threats

1. Warn/put the other party on ‘notice’ of what harm may come to them (reputation,
regulatory investigation, other related proceedings);

2. Threaten the other party with harm (reputation, regulatory investigation, other
related proceedings);

3. Threaten the other party with using personal information against them if they do
not concede;

Threaten a party to civil proceedings with criminal proceedings;
5. Escalate to the other negotiator’s boss; and

6. Threaten the other negotiator/lawyer with regulatory action.

The Rules contain a number of provisions which are relevant to threats and other forms of
external leverage. Rules 32.1 and 34.1.2 deal with explicit threats against other lawyers and
other parties, while rule 28.1 addresses the implied threat posed by going to the media.
While the ASCR does not prohibit the making of threats in general, it prohibits certain types
of threats and certain types of conduct that could constitute an implied threat. Rule 32.1
restricts lawyers’ abilities to make threats of disciplinary complaints against other lawyers. It
prohibits lawyers from making allegations of unsatisfactory professional conduct and
professional misconduct unless such allegations are made ‘bona fide’ and supported by
‘available material’. The restriction to ‘bona fide’ complaints would be inconsistent with the
making of any complaints with the aim of gaining an advantage for a client, even where there

is supporting evidence. As such, the ASCR prohibits lawyers from using allegations against
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other lawyers as a negotiation tactic. Rule 34.1.2 prohibits lawyers from threatening an
institution with criminal or disciplinary proceedings in order to gain an advantage in civil
proceedings. The rule is further reinforced by rule 21.4, which prohibits making allegations
amounting to criminality, fraud or other serious misconduct unless supported by available

material.

While these rules limit what types of threats can be used by lawyers, the cases of Sing38 and
Flower & Hart39° demonstrates the practical limitations of the rules. In Sing, the lawyer
effectively circumvented prohibitions against threatening criminal proceedings in a civil
matter. In that particular case, the lawyer threatened to refer the opponent’s conduct to the
Police for investigation.39* While the implication of such a threat was clear, the disciplinary
Tribunal held that such conduct did not amount to actually threatening to institute criminal
proceedings.392 Thus it did not breach professional standards and was considered

permissible.

A second limitation of the ASCR is that it prohibits the institution of criminal or disciplinary
proceedings but not other types of legal action. The case of Flower & Hart393 is an example of
where a party who was being sued commenced a separate civil legal action against another
party in order to gain leverage. In that case, the lawyers were found to have engaged in
impermissible conduct, but only because the ancillary proceeding was without merit. An
example of a circumstance that is not captured by the Rules can be found in family law.
Parties could use threats of claiming more time with children to try to gain leverage in

property settlements.

The ASCR also restricts lawyers’ abilities to use publicity or a threat of publicity. Rule 28.1
prohibits the publication of any material which may prejudice a fair trial or the
administration of justice relating to ‘current proceedings’. Thus, it limits the parties’ ability
to use the tactics of threatening to go to the media to gain leverage. A limitation of this rule is
that it only applies when there are current proceedings afoot. Thus, it does not restrict the
parties from using publicity before proceedings are commenced or in commercial

negotiations which do not involve a dispute, for example, in commercial settings.

389 [2007] LPT 004
390 [1998] FCA 806
391 Tbid [4].

392 Tbid [307].

393 [1998] FCA 806.
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Overall, the ASCR imposes a number of restrictions on the tactical use of threats, including
limiting the parties ability to use threats of criminal or disciplinary proceedings against other
parties or their lawyers, as well as going to the media. A limitation of the Rules is that they
are silent on a broad range of threats, for example, threats of civil proceedings. As the case of
Sing394 also demonstrates, the rules could be circumvented by threatening to make reports to
the relevant authorities, who might, in turn, institute proceedings rather than directly

instituting proceedings.

6 Where the Location Cannot be Used

The literature searches in Chapter 1 revealed that the least mentioned type of EANTSs is the
use of the location (venue). Tactics in this category range from insisting on negotiating on
one’s own turf and offering refreshments to using the air-conditioning to physically wear

down the opponents.

The ASCR does not address this type of conduct specifically. However, if taken to the
extreme, it could fall within the ambit of the fundamental duties to act courteously (r4.1.1),
with integrity (r4.1.4) and comply with the law (r4.1.5). Not only would it be discourteous to

deliberately make someone uncomfortable, but it could also amount to criminal law assault.

For example, in Queensland, criminal assault is defined as the application of any force
without consent.395 The definition of ‘any force’ includes applying heat, light, electrical force,
gas, odour, or any other substance or thing, whatever is applied in such a degree as to cause
injury or personal discomfort.39¢ Tactics which involve making others physically

uncomfortable could potentially fall within this definition.

F  Summary

The purpose of this Chapter was to examine what guidance on EANTSs can be found in the
rules of professional conduct adopted by the Australian legal profession. As there are
multiple versions of rules adopted by various law societies and bar associations across
Australia, this Chapter focused on the model rules which are the most modern iteration and
which apply to most lawyers in Australia: the Australian Solicitors’ Conduct Rules. The Rules
were considered in their capacity as a formal expression of the profession’s judgment on
what its members should and should not do.

394 [2007] LPT 004.
395 Section 245(1) of the Criminal Code 1899 (Qld).

396 Section 245(2) of the Criminal Code 1899 (Qld).
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The Chapter started by setting out the context in which the rules operate, including their
application in addition to the common law, as well as changes in the broader environment
reflecting a shift from lawyers as litigators to lawyers as negotiators. In addition, there has
been a gradual retreat from adversarial extremes of the past, including, in some areas,
legislation imposing obligations of good faith and other requirements on parties to

negotiation.

However, when it comes specifically to the Rules, this does not seem to have been addressed.
There is uncertainty both in relation to which rules apply to EANTSs, as well as to how they
might apply to EANTSs. The difficulty in identifying which rules apply to EANTSs stems from
the fact that the Rules do not provide specific guidance relating to negotiations or most of the
types of EANTs identified in the previous Chapter. The word ‘negotiation’ or its synonyms is

not even referenced in the Rules.

As this Chapter has highlighted, there is uncertainty in how the judgment rendered by the
legal profession in the form of formal rules might apply to EANTs. The next Chapter will
examine whether this matters and how it might be translated into practice by reference to
reported cases involving lawyers’ use of EANTS.
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CHAPTER 3 —THE GOOD, THE BAD AND THE
UNEXPECTED: EANTS IN CASE LAW

A Introduction

This Chapter examines the reported cases involving lawyers’ use of EANTSs. The cases
provide a source of highly contextualised qualitative evidence that can provide insights into
lawyers’ assessment and use of EANTS in practice, in line with the research questions of this
thesis. Even a relatively small number of cases could be significant. While it is possible that
lawyers referenced in the cases were ‘bad apples,” Lakhani’s analysis of the statistics about
disciplinary complaints processes suggests that they could be the tip of the iceberg.
According to Lakhani, in Queensland, only 8 in 100 complaints against lawyers went to
formal proceedings before a disciplinary tribunal.397 This would be consistent with Wade’s
suggestion of an epidemic in the use of EANTSs. The question of whether the cases are

aberrations or representative of a bigger problem will be considered in the later Chapters.

In the next part of this Chapter, I will outline how I identified the cases before examining
what they say about EANTSs in an approach that is similar to previous studies of lawyers by
Lakhanis98 and Sklar.399 Lakhani analysed the case of Mullins in relation to deceptive
strategies.40° Sklar analysed the demographic characterises of Victorian lawyers who had
been the subject of complaints and disciplinary proceedings, to identify patterns or whether

it would be possible to identify a profile of problem lawyers.4!

B Case Review

The cases were identified using the search methodology set out in Part C of Chapter 1. This

involved using search terms ‘tactics’ and ‘negotiations’ to identify initial cases in the main

397 Lakhani (n 21) 252.
398 Lakhani (n 21).

399 Tara Sklar et al, ‘Characteristics of Lawyers Who Are Subject to Complaints and Misconduct
Findings’ (2019) 16(2) Journal of Empirical Legal Studies 318.

400 Lakhani (n 21) see section 5.10.

401 Tara Sklar et al, ‘Vulnerability to Legal Misconduct: A Profile of Problem Lawyers in Victoria,
Australia’ (2020) o(0) International Journal of the Legal Profession 1
<https://doi.org/10.1080/09695958.2020.1751166>.
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databases of Australian law (Austlii, LexisNexis, Westlaw), then repeatedly using ‘citing’ and
‘cited by’ tools to conduct forward and reverse snowballing searches and identify the case

law.
The cases were then filtered on the basis of the following criteria:

e focus on the conduct of lawyers rather than the parties they represented; and

o the case involved the use of at least one EANT by a lawyer.

Cases that did not meet these criteria were removed from the sample. For example, Williams
v Commonwealth Bank of Australia [1999] NSWCA 345 involved presenting unsigned
documents in such a way that the other party would have relied upon them without
disclosing that they were not signed because the signatory contained information recorded in
them. Likewise, Poseidon Ltd v Adelaide Petroleum NL [1991] FCA 848 was about using a
decoy negotiation to buy time. However, these and other excluded cases do not say anything
about what role lawyers may have played in those processes and hence are outside the scope

of this Chapter.

A total of twelve cases were identified that met the inclusion criteria. These are listed in the

following table:

Table 28 List of Reported Judgments about Lawyers Using EANTS

No | Citation Tactics

1. Clyne v New South Wales Bar Initiating multiple baseless proceedings
Association [1960] HCA 40; 104 CLR | against the opponent’s lawyer
186 (‘Clyne’)

2. | Chamberlain v the Law Society of the | Using the court (consent judgment)

Australian Capital Territory [1993] process to record an opponent’s mistake
FCA 527; (1993) 43 FCR 148 in a judgment that was to improve
(‘Chamberlain’) bargaining position in negotiations

3. | White Industries (Qld) Pty Ltd v Commencing baseless proceedings on
Flower & Hart (A Firm) - [1998] FCA | behalf of the client; conducting the
806 (‘Flower & Hart’) proceedings in an obstructive manner

4. | Legal Practitioners Complaints Mislead the opponent into continuing to
Committee and Fleming [2006] believe there was a properly executed
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WASAT 352; 48 SR (WA) 29

document (will), where there was not

(‘Fleming’) (there was an informal will)

5. | Legal Services Commissioner v Withholding information about a change

Mullins [2006] LPT o012 (‘Mullins’) in a material fact adverse to the client
(deterioration of client’s health (cancer)
in a personal injuries case)

6. | Legal Services Commissioner v Sing | Threatening to invite the Police to
[2007] LPT 004 (‘Sing’) investigate dishonoured cheques unless a

debt is settled

7. | Legal Services Commissioner v Same as Mullins at 5 above
Garrett [2009] LPT 12 (‘Garrett’)

8. | Legal Services Commissioner v Claiming costs of debt recovery, threats
Sampson (Legal Practice) [2013] of legal proceedings and enforcement
VCAT 1177 (‘Sampson’) steps such as warrants of seizure of

property and garnishee orders to enforce
such claims.

9. | Legal Profession Complaints Commencing proceedings to recover
Committee and Amsden [2014] costs to which the lawyer was not entitled
WASAT 57 (‘Amsden’)

10. | Victorian Legal Services Using baseless allegations of domestic
Commissioner v Low (Legal Practice) | violence in a family law property dispute
[2016] VCAT 1584 (‘Low’)

11. | Council of the Law Society of New Using baseless allegations of child abuse
South Wales v Searle [2019] in a family law property dispute
NSWCATOD 70 (‘Searle’)

12. | Martin v Norton Rose Fulbright Commencing baseless ancillary

Australia (No 11) [2020] FCA 1641
(‘Norton Rose’) and Martin v Norton
Rose Fulbright Australia (25
November 2021) [2021] FCAFC 216

proceedings and misleading the

opponent about ceasing the proceedings
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Ten out of the above twelve cases involved disciplinary issues. The remaining two were
Flower & Hart, which involved costs against lawyers, and Norton Rose, which was based on
torts of deceit and abuse of process. The cases spanned time and State jurisdictions. The
cases range in time from 1960 to 2020 and in ‘space’ from Western Australia to New South
Wales, Queensland (LPT) to Victoria, ACT, Federal Court and the High Court. This
underscores the long-standing nature of the problem, as well as its current relevance to

lawyers across Australia.

In the next section, the cases are analysed in chronological order, starting with Clyne.

1 Unleashing an Orgy of Litigation: Clyne v New South Wales Bar Association
[1960] HCA 40402

Clyne is a New South Wales case involving the tactic of launching multiple prosecutions
against the opponent’s lawyer in the context of what the High Court described as ‘an orgy of
litigation’.4°3 The High Court judgment was on appeal from the order of the Supreme Court
of New South Wales disbarring Mr Clyne.

Mr Clyne was a barrister acting for the husband, Mr Jacombe, in a family law property
dispute. Mr Mann was a solicitor acting for the wife. Mr Clyne became convinced that the
proceedings could be abandoned or easily compromised if only Mr Mann ceased acting for
Ms Jacombe.404 In order to achieve this, Mr Clyne launched four prosecutions against Mr
Mann, alleging an indictable offence—unlawful maintenance.4°5 The tactic of initiating of
multiple proceedings was designed to intimidate Mr Mann into ceasing to represent the

wife.406

Mr Clyne considered this tactic permissible. As the Court recounted, Mr Clyne ‘made no
secret of this’.497 The proceedings were ‘deliberately used the occasion to make a savage

public attack on the professional character of that solicitor’.4°8 Mr Clyne apparently saw

402 In this project I will seek to refer to open-source and free versions of the reports where possible.
403 Clyne v New South Wales Bar Association [1960] HCA 40 [3].

404 Thid.

405 Thid [1].

406 Thid.

407 Tbid [20].

408 Thid [1]
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nothing disreputable in it4°9 and said in the open court that he saw this as the only way to get

the other party to change solicitors and settle the matter.4©

Whilst Mr Clyne saw nothing wrong with this course of action, the High Court disagreed. The
Court noted that it was inappropriate to prosecute an obscure offence, which it considered
would not apply to lawyers unless in exceptional circumstances. The Court held that the
conduct warranted the disbarment of Mr Clyne. The judgment was based on the rules of the
type ‘not to be found in writing,’4'* derived from ‘nothing more and nothing less than a
generally accepted standard of common decency and common fairness’.4:2On that basis, the
High Court considered his conduct to be professional misconduct and upheld the order of

the Supreme Court to remove Mr Clyne from the roll of practitioners.

The Court did not expressly refer to how a breach of rules that cannot be found in writing
would relate to the principle that there should be no punishment without crime. However,
the court did hold that the order to disbar was made for the protection of the public and is ‘in
no sense punitive in character’.4:3 In summary, this case serves as a clear example of how
lawyers can be disciplined, even disbarred, for breaches of standards they did not expect and

are not to be found in writing but based on common decency.

2 Setting a Trap: Chamberlain v the Law Society of the Australian Capital
Territory [1993] FCA 527

Chamberlain is an ACT case involving the tactic of using court processes to improve the
bargaining position in out-of-court negotiations using what the court referred to as a trap for
the opponent.44 The case has a complex procedural history. The final judgment was
delivered by the Federal Court of Australia on appeal from the Supreme Court of ACT. The

Supreme Court suspended Mr Chamberlain’s practising certificate for a period of 6 months.

409 Tbid [20].
410 Thid.
411 Tbid [22].
412 Thid
413 [bid [25].

414 Chamberlain v the Law Society of the Australian Capital Territory [1993] FCA 527
(‘Chamberlain’) per Black CJ at [2], [26].
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Mr Chamberlain was a barrister and solicitor with 25-years of experience and with good
standing in the community, practising in the Australian Capital Territory.4:5s He had a tax
dispute with the Australian Tax Office (‘ATO’). The ATO was claiming $255,579.20 from Mr
Chamberlain. He, in turn, challenged the ATO’s assessment. Mr Chamberlain counter-
offered $25,000. The ATO refused to negotiate and commenced proceedings. However, in
the writ used to commence proceedings, the ATO misplaced the decimal point. The writ

referred to a claim for $25,557,92 instead of $255,579.20, that is, ten times less. 416

As Mr Chamberlain would later admit, he realised the ATO’s mistake. He sought to take

advantage of it by agreeing to a consent judgment in the amount included in the writ.4?7

Mr Chamberlain gave evidence that he was hoping to use the consent judgment in the
reduced amount to secure a position of strength from which to bargain with the ATO.4:8 He
did not genuinely consider that the judgment would be likely to hold. He assessed the
judgment as having no more than a 20% chance of ‘holding’.419 The ATO pursued Mr
Chamberlain for the balance of the tax debt. In the subsequent court challenges, ATO made
some tactical decisions, including a decision not to rely on the mistake. The actions relating

to the tax debt reached the High Court, where Mr Chamberlain was successful.42°

The Law Society of ACT considered Mr Chamberlain’s conduct in having the ATO error
deliberately recorded in a consent judgment to be misconduct or conduct unbefitting of a
barrister or a solicitor.42* The Law Society moved a motion against Mr Chamberlain in the
Supreme Court of the ACT, which was subsequently appealed to the Federal Court.422 The
majority of the Federal Court upheld the Supreme Court's finding that Mr Chamberlain’s
conduct amounted to grave impropriety, which tended to bring the profession into disrepute.
Black CJ and Lockhart J delivered two leading judgments, with Whitlam J and Beazley J

agreeing. Having reviewed all the facts, Lockhart J agreed with the conclusion of the majority

415 Ibid per Lockhart J at [61].
416 Tbid per Black CJ at [2].

417 Tbid.

418 Tbid per Black CJ at [27].
419 Tbid per Black CJ at [20].

420 Thid per Lockhart J at [18] citing Chamberlain v Deputy Commissioner of Taxation [1988] HCA
21; (1988) 164 CLR 502).

421 [bid per Black CJ at [1].

422 Tbid per Black CJ at [6].
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of the Supreme Court that Mr Chamberlain’s conduct was improper.423 Black CJ noted that
in the context of an adversarial system, it is permissible to take advantage of a mistake in
some circumstances but not in others. However, similarly to the Supreme Court, he found
that the rules of professional conduct help identify the line that lawyers have to tread. While
there were no rules of professional conduct in force at the time of the events the subject of
the case, the rules which were subsequently introduced required that lawyers draw other
lawyers’ attention to mistakes that could lead to their clients’ unnecessarily suffering delay or
expense. While this rule only referred to the conduct of another lawyer, and the ATO is not a
lawyer, thus rendering the rule not applicable to the facts of this case, Black CJ considered
that a standard owed to a self-represented opponent could not be lower than to another
lawyer, and thus applied the rule in the present case.424 Black CJ considered that the rule
could still be accepted as a reliable and important indicator of the accepted opinion of the
members of the profession.425 Thus, the majority of the Federal Court relied on the broad
notions of impropriety, reinforced by the fact that the rules of professional conduct, though
introduced later, in holding that the legal profession would consider Mr Chamberlain’s

conduct impermissible.

The majority’s judgment runs in stark contrast to the two dissenting judgments: one at the
Supreme Court and one at the Federal Court level. At the Supreme Court level, Higgins J
noted that while Mr Chamberlain’s conduct was not praiseworthy, failure to exhibit moral
heroism, contrary to his own interests, should not be confused with immorality.42¢ His
honour considered that the conduct was not unlawful and that unless there was some other
improper conduct, he could not be regarded as having acted disgracefully.427 It would have
been unconscionable for the appellant to take advantage of that error only if he had induced

or fostered it or used deception to avoid its detection.

At the Federal Court level, Jenkinson J referred to the evolution of the standards of conduct
over time and the importance of taking into account the broader adversarial context in which

lawyers operate. Jenkinson J noted the centuries-old tradition of allowing advantage to be

423 Tbid per Lockhart J [49]-[50].
424 Tbid per Black CJ at [27].
425 Ibid per Black CJ at [21].

426 The Law Society of the Australian Capital Territory v Chamberlain [1992] Supreme Court of ACT
426, 1 per Higgins J at [31].

427 See eg summary of Higgins J’s findings by Lockhard J in Chamberlain v the Law Society of the
Australian Capital Territory [1993] FCA 527 at [32].
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taken of opponent’s errors in litigation.428 While this tradition has been eroded over time,
His Honour considered Mr Chamberlain’s conduct was still within what it tolerated.429
Further, his honour considered that it was not appropriate to judge lawyers by the standards
of ‘decent people’ without considering the context of a forensic culture ‘which still tolerates,
if no longer encourages, procedural manoeuvre’.43° According to Jenkinson J, Mr
Chamberlain’s conduct would not be regarded as professional misconduct by legal

practitioners of good repute and competency.43

In the end, while there were two dissenting judgments, one highlighting that the law did not
require ‘moral heroism’ and the other that the tactic was permissible in the adversarial
context despite what ordinary decent might think, Mr Chamberlain was found to have
engaged in improper conduct. When it came to the penalty, the majority assessed Mr
Chamberlain’s misconduct as being at the lower end of the scale of such conduct.432 They
found the penalty imposed by the Supreme Court of ACT, a suspension of 6 months to be
disproportionate.433 The majority held that Mr Chamberlain’s conduct only warranted a

reprimand and a costs order.434

3 Buying Time Without Being Transparently Obstructive - White Industries
(Qld) Pty Ltd v Flower & Hart (A Firm) - [1998] FCA 806; (1998) 156 ALR 169

Flower & Hart#35 was a Queensland case litigated in the Federal Court involving the
commencement of ancillary proceedings and being obstructive so as to buy time as
negotiating tactics. The main protagonist was Flower & Hart, a firm of solicitors who acted
on behalf of a property developer.43¢ The judgment refers to the property developer ‘as a

sensitive and difficult client,’437 although the court found that the impetus for the use of the

428 Tbid per Jenkinson J at [2]

429 Thid.

430 Thid.

431 Ibid per Jenkinson J at [4]

432 Tbid per Black CJ at [31] Lockhart J at [61].
433 Tbid.

434 Tbid per Black CJ at [32], Lockhard J at [62].
435 (1998) 156 ALR 169.

436 Thid, 169.

437 Ibid 176.
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tactics came from the firm, not the client, and had it not been for the firm, the tactics
probably would not have been used.438 The Partner of the firm with the carriage of the
matter, Mr Meadows, had been admitted to the legal profession over 10 years prior to the

events of the case.439

The tactics were used in the defence of another company, White Industries (QId) Pty Ltd’s,
debt recovery proceedings against the developer.44° The developer wanted to delay payment
of the debt. In order to provide the developer with ‘a bargaining stance and a bargaining
position,’44! the lawyers devised a strategy involving commencing proceedings alleging
misleading and deceptive conduct, fraud and negligence against White Industries even
though such claims had no real prospects of success.442 These proceedings were conducted in
a deliberately obstructive manner.443 An example of this was ‘an extremely comprehensive
set of interrogatories’ comprising 700 pages dealing with over 500 variations.444 The
judgment refers to a written comment from the Counsel briefed by Flower & Hart, Ian

Callinan QC,#45 as devising the strategy just short of ‘transparently obstructive’.

Flower & Hart’s conduct came to light when their client went bankrupt and White Industries
bought out the client’s files.44¢ These files included advices and correspondence from Flower
& Hart and Mr Callinan. 447 White Industries then used these files in seeking indemnity costs

directly against Flower & Hart on the grounds that Flower & Hart commenced and

438 Tbid 251.

439 While Mr Meadows is no longer registered as having a current practicing certificate with the
Queensland Law Society, his LinkedIn profile indicates that he started practicing as a lawyer in 1975:

https://www.linkedin.com/in/michael-meadows-61147053/ accessed 1 September 2020.

440 Thid.

441 Tbid 248.
442 Tbid 246.
443 Thid 247.
444 Tbid 190.

445 Tbid 177, where the Court noted Mr Callinan’s appointment to judicial office (as a Justice of High
Court of Australia), but that the events of the case took place before that.

446 Tbid.

447 Ibid 169.
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conducted litigation in the knowledge that it had no worthwhile prospects of success and in a

manner designed to be obstructive.448

In its defence, Flower & Hart argued that it could not be an abuse of process to institute
proceeding even when one had a hopeless case.449 The firm argued that lawyers are entitled
to serve their clients in bringing the proceeding even with the expectation that such
proceedings would be unsuccessful.45° Additionally, the obstructive manner in which the
case was conducted was an example ‘of a case being fought hard on the client's instructions

not to make life easy for the opponent’.45

The Court held that the instances of conducting the case in an obstructive manner did not
have a significance of their own. Rather, they were part of the implementation of the overall
purpose to delay payment.452 The Court found that as the purpose in instituting the
proceeding was not to vindicate a right of their client, the conduct of Flower & Hart was in
breach of the duty to conduct proceedings with propriety, not to be a party to an abuse of
process and not to obstruct or defeat the administration of justice.453 The Court also rejected
the submission that reliance on senior and junior counsel to advise on the proceedings and
to settle the application and the statement of claim was a legitimate defence to Flower &
Hart’s conduct.454 The Court held that the general rule is that solicitors cannot be criticised
for relying on the advice of properly instructed counsel, but they are still expected to exercise
independent judgment.455 The Court ordered that Flower & Hart pay White Industries’ costs

of the original proceedings on an indemnity basis.

In summary, this case is an example of a court ordering indemnity costs against a law firm
on the basis of breaches of fundamental duties, such as the duty to the court and abuse of

process in initiating and conducting proceedings without a proper basis.

448 Thid.

449 Tbid 240, 256.
450 Tbid 245.

451 Tbid 246.

452 Tbid 247.

453 Ibid 249.

454 Ibid 242.

455 Ibid 242-243.
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4 A Moving Force in Concealing Information: Legal Practitioners Complaints
Committee and Fleming [2006] WASAT 352

Fleming is a Western Australian case which involved the tactic of concealing a material fact
as a negotiating tactic.45° The material fact was that a last will and testament (‘the will") was
not executed properly by the testator prior to his death.457 At the time of the events subject of
the case, the solicitor, Mr Fleming, had over 15 years of experience, having been admitted to
practice in 1988.458 The matter involved a dispute which was set against the backdrop of a
broader set of matters involving a number of deceased estates. Mr Fleming’s client’s husband
was the deceased whose will was not executed properly. There were also claims by the
siblings of the client’s deceased husband relating to their mother’s estate.459 The reason the
will was considered not to have been executed properly is that it was signed without any
witnesses present.4© This could result in the deceased being considered intestate.
Consequently, the siblings could be entitled to a share of the husband’s estate.4¢* In order to
avoid the siblings’ claims, Mr Fleming’s client instructed Mr Fleming not to provide any

details of the will to the siblings’ lawyer other than that his client was the sole beneficiary.

These instructions were contrary to Mr Fleming’s recommendation: he would have disclosed
the informal nature of the will.462 Mr Fleming formed a view that despite the deficiency in
execution, the informal will was likely to be admitted to probate.463 However, whilst Mr
Fleming recommended disclosing the fact that the will was informal,4¢4 he could not find
anything in the law that would require such disclosure contrary to the client’s instructions.465

As such, he proceeded with the matter without disclosing the informal nature of the will. He

456 Legal Practitioners Complaints Committee and Fleming [2006] WASAT 352.
457 Ibid [1].

458 This is based on his LinkedIn profile: https://www.linkedin.com/in/david-fleming-10b51123/

accessed 21 May 2022.

459 Legal Practitioners Complaints Committee and Fleming [2006] WASAT 352 [1].
460 Thid.

461 Thid [2].

462 Thid [67].

463 Tbid [17].

464 Tbid [20].

465 Tbid [50].
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gave evidence that he expected to be asked for a copy of the will by the sibling’s lawyer, at

which point the informal nature of the will would come to light.466

Mr Fleming’s conduct was not limited to passively withholding information. For example, at
one point, he deliberately misdirected the siblings’ solicitor to avoid revealing the will. The
parties were negotiating a deed. The solicitor included a provision in the deed requiring
annexure of the husband’s will.47 However, Mr Fleming managed to negotiate the removal
of this provision, citing other reasons, thus sidestepping the need to reveal the will.468 He
also procured that the siblings agree to a bar from claims against the client’s husband’s estate
to pre-empt possible claims.4%9 This and other examples led the Tribunal to characterise Mr
Fleming as being ‘the moving force’ in the other side’s misconception about the will.470 The
informal nature of the will ultimately came to light in the probate process. The siblings then
sought to challenge the will;47t however, as Mr Fleming assessed, the informal nature of the
Will would not stop it from being admitted to probate; that is, it did not affect the
outcome.4”2 However, the lawyer acting for the siblings complained about Mr Fleming’s
conduct to the Western Australian Legal Practitioners Conduct Committee.473 The
Committee formed a view that Mr Fleming acted unprofessionally by misleading the siblings
and their solicitor and referred the matter to the Western Australian State Administrative

Tribunal.

The key argument raised in Mr Fleming’s defence and in justifying the tactic of withholding
information as permissible is that Mr Fleming was not under an obligation to inform the
opponents of ‘relevant matters of which he was aware’. This was based on the general legal
position in relation to negotiations.474 However, The tribunal rejected this argument. The

Tribunal considered the context and that, in the particular circumstance of the case, the

466 Thid [56].
467 Ibid [40].
468 Tbid [41].
469 Tbid [38].
470 Tbid [66].
47t Tbid [47].
472 Tbid.

473 Ibid [58].
474 Ibid [73].
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statements about the Will required qualification.47s The duty not to bring the profession into
disrepute in such circumstances may require the lawyer to draw the opponent’s attention to a
particular fact, even though the opponent’s mistake about that fact was not induced by the
lawyer.47¢ The Tribunal also stated that in seeking to settle the matter, the lawyer ‘in some
senses, gives up his ‘adversary’ role in favour of a ‘negotiating’ role’.477 The Tribunal did not

cite any authorities for this proposition.

The Tribunal assessed the use of the tactic as being in breach of the Western Australian
professional conduct rule which prohibits attempting to further the client's case by ‘unfair or
dishonest means’.47 While not argued by the Committee, the Court also considered that it
was a breach of the rule against ‘conduct intended to induce and foster a mistake in a fellow

practitioner’.479

In defence of the claim, Mr Fleming also sought to rely on the without prejudice privilege. He
argued that the complaint against him should be struck out or stayed as an abuse of process
because it involved representations arising in the context of without prejudice
communications.48° He submitted that the privilege protected the communications and,
applying the decision in Unilever plc v Procter & Gamble Co (1999) 2 All ER 691, nothing
less than ‘unambiguous impropriety’ was required to enable the disclosure of such

information.48t

The Tribunal considered this proposition untenable, holding that there is no room for
unfairness or deception in negotiations for compromise of negotiations.482 A lawyer cannot

be shielded from allegations of unprofessional conduct by asserting the without prejudice

475 Ibid [73].
476 Thid.

477 Ibid [75].
478 Ibid [67].

479 Ibid [52] where Mr Fleming is quoted as saying ‘I saw nothing at that time which would have

necessitated my overriding those instructions’.
480 Tbid [79].

481 Ibid [79]-[80].

482 Thid [83].
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privilege.483 The Tribunal ultimately found Mr Fleming guilty of unprofessional conduct,

reprimanded him and fined him $7,500.

In summary, this case is an example of an experienced lawyer, acting on the client's
instructions and relying on general legal principles, being found to have engaged in
unprofessional conduct. The Tribunal applied the rule of professional conduct against using
unfair means and held that in negotiations, lawyers give up their "adversary" role in favour of

a "negotiating" role.

5  Asking the Wrong Questions: Legal Services Commissioner v Mullins [2006]
LPT o012 (‘Mullins’) and Legal Services Commissioner v Garrett [2009] LPT 12
(‘Garrett’)

Mullins484 and Garrett+5 are two judgments arising from the same negotiation. Mr Garrett
was the instructing solicitor. He instructed Mr Mullins, who was the barrister in this case.
The cases involve withholding information about a material change in facts adverse to the
client’s claim—in this case, a deterioration in the client’s health that was likely to lead to a
reduction in the claim value. Mr Mullins was a prominent barrister with over 15 years of
experience who actively contributed to the local community: he taught law at a local
university, contributed to multiple books, served as a part-time member of the Queensland
Anti-Discrimination Tribunal and was elected as a president of various professional
associations.48¢ His instructing solicitor, Mr Garrett, was a principal of a law firm who had
over 20 years of experience at the time of the relevant events.48” They acted for a claimant in
a personal injury claim. The claimant was rendered quadriplegic in a motor vehicle accident

and pursued a compensation claim against the relevant insurers.488

The events subject of the judgment occurred in the context of a mediation of the claim and

before proceedings commenced. Mr Mullins, Mr Garrett and the claimant held a conference

483 Tbid [84]

484 Legal Services Commissioner v Mullins [2006] LPT o012 (‘Mullins’).
485 Legal Services Commissioner v Garrett [2009] LPT 12 (‘Garrett’).
486 See eg https://law.uqg.edu.au/profile/10316/gerard-mullins.

487 See eg https://attwoodmarshall.com.au/member/jeff-garrett/.

488 Mullins [2006] LPT o12 at [2]. As the cases refer to the same factual matrix, which was set out in
more detail in Mullins, I will refer to the facts as set out in Mullins. They were adopted uncontested in

Garrett.
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a few days prior to the mediation where they discussed a schedule of damages.489 The
schedule included a substantial future loss component based on expert evidence, which, in
turn, was based on an assumption the claimant would have an average life expectancy.49°
During this conference, the claimant disclosed a new development: a few weeks earlier, he
had been diagnosed with cancer.49! This was likely to substantially reduce the claimant’s life
expectancy and hence the value of the claim.492 There were no medical reports in relation to
the cancer.493 Mr Mullins’ preliminary advice was that this change would have to be
disclosed.494 However, the client ‘did not wish to disclose the information unless legally

obliged to do so’.495

In light of these instructions, Mr Mullins conducted additional research and spoke to senior
counsel.49¢ Mr Mullins concluded that the law did not oblige disclosure at the time of
mediation.49” There was a specific statutory provision that required disclosure one month
after a ‘significant change’ in the medical condition.498 That date would occur after the
mediation. Accordingly, Mr Mullins advised that the change in circumstances would not

have to be disclosed at mediation provided he did not ‘positively mislead’ the opponents.499

The settlement was negotiated without disclosing the cancer facts.5°© Subsequently, the

cancer facts came to the other party’s attention. This resulted in disciplinary complaints

489 Tbid [8].
490 Tbid [12].
491 Tbid [9].
492 Tbid [17].
493 Ibid.

494 Tbid [10].
495 Ibid [20]
496 Tbid [19].
497 Ibid [20].

498 Tbid [18] as Section 45(3) of the Motor Accident Insurance Act 1994 (Qld) mandated disclosure to
the insurer of any “significant change in ... medical condition” since the Notice of Claim had been

given within a month after the claimant had become aware of the change.
499 Ibid [19].
500 Tbid [22]-[23].
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being made against Mr Mullins and Mr Garrett. The complaints alleged that the lawyers were

guilty of professional misconduct for misleading the other party to negotiations.5°

Mr Garrett and Mr Mullins were subject to separate proceedings with slightly different

arguments, so I will outline Mullins first, then Garrett.

In defending his conduct, Mr Mullins relied on general adversarial principles. Specifically, It
was argued on behalf of Mr Mullins that the tactic was permissible because the negotiations
were ‘conducted on a tacit, common assumption that, in deciding whether to settle, the
parties would rely exclusively on their own resources and information’.5°2 The Tribunal in
Mullins found this reasoning ‘startling’.5°3 the Tribunal noted that ‘[c]Jontext influences the
extent of legal and equitable obligations of disclosure’s°4 and erred in ‘[s]Jupposing that no
more candour was to be expected of him at this mediation than of an advocate in court’. The
Tribunal stated that mediation should not be considered an ‘honesty-free zone’.5°5 The

Tribunal cited with approval the following quote from Lord Bingham of Cornhill:

Parties entering into a commercial contract ... will assume the honesty ... of the

other[s]; absent such an assumption they would not deal.5°¢

The Tribunal also referred to the rules of conduct applicable to barristers at the time, which
included a prohibition against knowingly making a false statement or where the practitioner
becomes aware that the statement is false, failing to correct it.5°7 The Tribunal considered
that in his research and in asking the senior counsel for advice, Mr Mullins ‘posed the wrong
questions’.5°8 Ultimately the Tribunal found that Mr Mullins engaged in fraudulent

deception, which amounted to such a substantial departure from the standard of conduct to

501 Tbid [1].

502 Ibid [25].

503 Ibid [26].

504 Mullins at [27]
505 Ibid [29].

506 [Mullins [27] Citing HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2003]
UKHL 6, [15]; [2003] 2 Lloyd’s Rep 61, 68 at [14]

507 Ibid [29].
508 Tbid [34].
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be expected of legal practitioners of good repute and competency as to constitute

professional misconduct.5°9

Mr Mullins’ instructing solicitor, Mr Garrett, was also found to have breached his
professional conduct obligations. in Mr Garret’s case, the Tribunal referred to different rules.
In Mullins, the focus was on the rule against knowingly making false statements in the
Barristers’ rules,5° while in Garrett it was on the rule against using unfair or dishonest
means in the Queensland Solicitors’ Handbook.5'* This difference is not specifically discussed
in the judgment, but it could be attributed to the difference between solicitors' and barristers’
rules. A further difference was that Garrett also involved consideration of the role of Mr
Garrett’s reliance on experienced Counsel’s (Mr Mullins’) advice. The Tribunal held that Mr
Garrett, as a solicitor, could not be considered a passive recipient of advice. He brought his
own knowledge, skill and expertise.5'2 Reliance, even on experienced Counsel’s advice, did
not render the tactic permissible. Each lawyer was found guilty of professional misconduct,
reprimanded and ordered to pay penalties ($20,000 against Mr Mullins, $15,000 against Mr

Garrett) and costs.

This case is a further example of experienced lawyers getting it wrong about whether a
negotiation tactic is permissible. What is particularly notable is that in this case, Mr Mullins,
a barrister, prepared detailed advice, consulted with senior counsel, and, according to the

Tribunal, still got it wrong.

6  Stopping Just Short of Ethical Lines: Legal Services Commissioner v Sing
[2007] LPT 004
Sings'3 was about making subtle threats. As the Tribunal put it, it involved consideration of

‘how far a solicitor may ethically go in raising the prospect of recourse to criminal process

with a view to encouraging the discharge of civil liability’.54

509 Tbid [31].

510 Tbid [29]

sit Fleming [2006] WASAT 352 [7], [74]; Garrett [2009] LPT 12 [13].
512 Garrett [2009] LPT 12 [23]

513 [2007] LPT 004.

514 Tbid [2].
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Mr Sing was a solicitor with over 15-years of experience.5's Mr Sing sent a letter of demand
on behalf of his wife, Mrs Sing, in relation to a dispute with her tenant. The tenant presented
cheques for the bond money and rental, which were dishonoured.5:¢ In correspondence with
the tenant, Mr Sing threatened to activate a written complaint to the Police attached to the
letter.57 The complaint was about the dishonoured cheques if the money was not paid,

inviting the Police to interview the tenant and take such action as appropriate.58

The Tribunal noted that there was no professional rule in Queensland dealing with this issue
and that the Solicitors’ Handbook provided no relevant guidance.5*9 However, there was a
relevant rule in the model rules of professional conduct.52° The rule prohibited threatening
the institution of criminal proceedings against another person in default of that person’s
satisfying a civil liability.52* Further, the Criminal Code contained an offence against
extortion which prohibited concealment of ‘a crime’ or abstaining from ‘prosecution for a
crime’. In the circumstances, The Tribunal noted that while it was clear that the letter
contained a threat, the threat had to be carefully defined.522 Mr Sing did not say that he, his
wife or the Police would prosecute the tenant.523 The threat was to invite the Police to
investigate. The Tribunal also noted that Mr Sing was not invoking his professional status to
intimidate the recipient of the letter.524 He stated matters of fact without embellishment or
assertions as to legal conclusion or judgment.525 The Tribunal concluded that in the

circumstances, Mr Sing stopped short of crossing the ethical lines.526

515 Based on LinkedIn profile https://www.linkedin.com/in/michael-sing-05026597 accessed 21 May

2022.
516 Ibid [4]-[5].
517 Ibid [4].
518 Tbid [5].

519 Ibid [10].
520 Thid.

521 [bid.

522 Tbid [7]

523 Ibid [8].

524 Sing [2007] LPT 004 [9].
525 Ibid [10].

526 Tbid [23].
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7 Keeping Up with the Changes: Legal Services Commissioner v Sampson
(Legal Practice) [2013] VCAT 1177

The tactic used in the Victorian case of Sampson was sending threatening letters of demand
with no proper basis.52” Ms Sampson was an experienced lawyer, with what the Tribunal
described as ‘an impressive record of service to the community and to the profession’. This
included a school directorship and committee membership, three terms serving as President
of the Eastern Suburbs Law Association, being a Law Institute of Victoria counsellor, serving
on the Suburban and Country Lawyers Committee of Management, helping to establish a
community youth support scheme and doing pro bono legal work.528 Ms Sampson conducted
a bulk debt collection practice mainly on behalf of video rental stores.529 In her practice, she
sent out pro forma letters which demanded payment of the debt and the costs of collecting
the debt. Additionally, the letters threatened that legal proceedings would be issued, and
there would be garnishee and seizure orders against them that would impact their credit

rating.53°

The template letters of demand used by Ms Sampson evolved over time. The templates were
based on the templates previously approved by the Law Institute of Victoria.ss! At the time
they were approved, it was considered permissible to claim costs of debt recovery, even
though no proceedings were underway. There had been complaints about Ms Sampson’s
letters of demand previously, and the letters were amended in consultation with the Law
Institute.532 Subsequently, the Law Institute changed its guidance on what was permissible in
letters of demand, saying that legal costs could not be claimed prior to proceedings being

issued.533 Ms Sampson failed to keep up with the changes and used older style letters.

These letters were the subject of complaints to both the Australian Competition and

Consumer Commission (ACCC) and to the Legal Services Commissioner (LSC) in Victoria.534

527 Legal Services Commissioner v Sampson (Legal Practice) [2013] VCAT 1177 [4].

528 See the subsequent case on costs Legal Services Commissioner v Sampson (Correction) (Legal

Practice) [2013] VCAT 1439 (16 August 2013) at [21].

529 Legal Services Commissioner v Sampson (Legal Practice) [2013] VCAT 1177 [60].
530 Ibid [4].

531 Ibid [28].

532 Ibid [64]-[72].

533 Ibid [74]

534 Ibid [16] referring to Australian Competition and Consumer Commission v Sampson [2011] FCA
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The ACCC charged Ms Sampson for engaging in misleading or deceptive conduct or conduct
that was likely to mislead or deceive, in contravention of s 52 of the Trade Practices Act 1974
(Cth). The ACCC argued that the letters represented that:

e Ms Sampson’s client had legal entitlement to recover costs where in fact the client did
not have such entitlement;

o if legal action was taken, then it would necessarily result in the debtor incurring
additional costs associated with the legal proceedings, even though in reality, this
might not occur; and

e the letters were drafted to look like court documents.535

Ms Sampson did not contest the charges and pleaded guilty.53¢ There were various practical
reasons for her agreeing to the consent orders in the Federal Court, including an illness and

the complexity, stress and cost entailed in contesting the case.537

Once the ACCC matter was finalised, Ms Sampson faced charges by the Legal Services
Commissioner. The Commissioner alleged that the letters breached standards of professional
conduct. Two grounds were advanced. First, the letters contained representations that Ms
Sampson knew or reasonably believed were untrue, in breach of the ASCR rule 28.1. 538 This
was because the letters said that legal proceedings would be commenced when Ms Sampson
did not hold such instructions.53% Second, the letters were calculated to mislead or intimidate
and grossly exceed the legitimate assertion of the rights of clients, in breach of rule 28.2. This
was because they included a claim for costs to which Ms Sampson’s clients were not

entitled.54°

Ms Sampson contested these charges. The response to the first charge was simple: the letters
were not untrue.54! The Legal Services Commission had not discharged the onus of proving

that Ms Sampson ‘knew or reasonably believed’ the statements to be untrue as required by

535 Australian Competition and Consumer Commission v Sampson [2011] FCA 1165 at [7]
536 Ibid [8].

537 Legal Services Commissioner v Sampson (Legal Practice) [2013] VCAT 1177 [192].

538 [2013] VCAT 1177 [10]

539 Ibid.

540 Tbid.

541 Tbid [10], [21].
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the wording of rule 28.1.542 In relation to the second charge, Ms Sampson argued that it was
not misleading to claim costs associated with the debt recovery.543 Even if it was, the claim of
costs did not ‘grossly’ exceed the legitimate assertion of the client’s rights as required by the

wording of rule 28.2.544

The Tribunal accepted Ms Sampson’s arguments in relation to the first charge, holding that
the Legal Services Commissioner had not discharged its onus of proof. The Tribunal noted
that rule 28.1 makes it very difficult to prove a breach of this rule against the practitioner as
it requires proof of actual knowledge.545 This was despite the fact that Ms Sampson had
previously pleaded guilty to charges of having engaged in misleading and deceptive conduct
in the ACCC prosecution. The Tribunal attributed the difference to the fact that the charge, in
contrast to the ASCR, did not require proof of a mental element of the offence.54¢ Thus, they

involved no finding of intent or even carelessness, importing no moral obloquy.547

The Tribunal did find, however, that the letters breached the professional standards because
they included a claim for costs to which the client was not entitled.548 The Tribunal was not
persuaded that approval of the form of the letters by the Law Institute of Victoria was a
defence.549 The Tribunal noted that the applicable standards had undergone significant
evolution in recent decades and even from the time Ms Sampson engaged with the Law
Institute and the letters that were the subject of the proceedings were sent.55° The Tribunal
was careful to judge Ms Sampson by the standards that were in force at the time the letters

were sent.55!

542 Ibid [21]-[23].
543 Ibid [22]-[23].
544 Ibid [24]-[27]
545 Ibid [38].

546 Ibid [48]

547 Ibid [213].

548 Tbid [35].

549 Tbid [37].

550 Ibid [37], [48]
551 Tbid [31].
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Whilst the amounts claimed may have been modest—around $30-$225,552 the Tribunal
found that claiming any amount to which there was no legal entitlement grossly exceeded the
entitlement and thus amounted to a breach of rule 28.2.553 The Tribunal found Ms Sampson
guilty of professional misconduct and ordered her to undertake CPD and pay $25,599 in

costs.

Overall, this case is another example of an experienced lawyer getting it wrong despite efforts
to stay compliant. In this case, the Law Institute of Victoria changed its stance on what it
considered permissible so that it became professional misconduct to use the form of the
letters of demand that it had previously approved. The case also highlights a discrepancy
between the standards of conduct applicable to lawyers as opposed to those in trade and
commerce, as the Legal Services Commissioner could not prove dishonesty under the
professional conduct rules, even though the lawyer previously pleaded guilty to having

engaged in misleading and deceptive conduct under consumer law.

8  An Honest Mistake is No Defence: Legal Profession Complaints Committee
and Amsden [2014] WASAT 57

Amsden is a Western Australian case,554 which, similarly to Sampson, involved a claim for
pre-litigation costs. Ms Amsden was a solicitor who owned units in a strata complex. She was
an experienced lawyer, having been admitted to practice for 29 years. She practised
exclusively in criminal law, having only participated in civil litigation in three matters, all in
her personal capacity and on her own behalf. 555 The case arose as a result of Ms Amsden’s
dispute with the owners of another strata unit. Ms Amsden engaged lawyers and incurred
legal costs and disbursements in connection with that dispute.55¢ That dispute resulted in
WA State Administrative Tribunal proceedings, which were settled without an order as to
costs. Ms Amsden subsequently issued a letter of demand for the costs and disbursements.
When this was not resolved, she commenced proceedings in the WA Magistrates Court to
recover the legal costs incurred in the original dispute. The Magistrates Court dismissed the

proceedings on the basis that it was the wrong jurisdiction, and in any event, the original

552 Tbid [3].

553 Ibid [143].

554 Legal Profession Complaints Committee and Amsden [2014] WASAT 57 (‘Amsden’).
555 Ibid [8]

556 Tbid [1].
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dispute was in a no-cost jurisdiction, and thus, there would not have been any legal

entitlement to costs.557

A day later, the owners of the other unit submitted a complaint to the Legal Service
Committee about Ms Amsden. They complained that Ms Amsden attempted to get them to
pay her legal fees and disbursements without a legal entitlement to do so.558 The Committee,
having considered the complaint, offered Ms Amsden the option to have the matter dealt
with summarily if she accepted that she engaged in unsatisfactory conduct. Ms Amsden,
however, opted to contest this allegation in the Western Australian State Administrative

Tribunal.559

The Committee contended that Ms Amsden’s actions were impermissible on multiple
grounds, both at common law as well as by reference to the professional conduct rules.5%°
The Committee argued that the conduct could be characterised as misconduct under either
limb of the common law definition adopted in Kyle v Legal Practitioners' Complaints

Committee [1999] WASCA 115; (1999) 21 WAR 56 (Kyle):

1. conduct that would be reasonably regarded as disgraceful or dishonourable by
practitioners of good repute and competence, or

2. conduct that, to a substantial degree, fell short of the standard of professional
conduct observed or approved by members of the profession of good repute and

competence.56!

The Committee further argued that there were breaches of the Western Australian Solicitors

Rules of Professional Conduct as follows:

1. conduct which may be prejudicial to, or diminish public confidence in, the
administration of justice or may bring the profession into disrepute;562

2. attempting to further a client's matter by unfair or dishonest means;5¢3 and

557 Ibid [28].

558 Ibid [29]-[30].
559 Ibid [30].

560 Ibid [2].

561 Tbid [43].

562 Tbid [53].

563 Tbid [56].
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3. claiming costs from the other person unless the client has a right to recover those

costs (rule 18).564

During the disciplinary hearing, Ms Amsden conceded that the unit owners had no legal
liability to pay the money demanded by her, and she had no legal right to make such
claims.5s However, she argued that she did not engage in professional misconduct or
unprofessional conduct. Ms Amsden’s primary defence to these allegations was that she held
an honest but mistaken belief that she was entitled to the costs that she claimed.5% She also
argued that in making the claims and commencing proceedings, she acted in a personal

matter, in a personal capacity, not as a lawyer in the course of legal practice.5¢7

The Tribunal rejected these arguments. It held that an honest mistake of law is not a defence
to an allegation of professional misconduct.5¢8 Her acting in a personal capacity was no
defence because lawyers are subject to professional obligations even in circumstances where
they are not acting on behalf of a client.5¢9 The Tribunal cited Chamberlain as an authority
for this proposition.57° The Tribunal found that Ms Amsden’s conduct breached both

common law and professional conduct rules obligations.57

The Tribunal found it to be within the first limb of Kyle in that it could be regarded as
disgraceful or dishonourable by practitioners of good repute and competence.572 The conduct
breached the professional conduct rules as alleged by the Committee.573 The Tribunal
additionally found that the lawyer’s conduct involved abuse of process and breaches of other
duties, including a breach of duties of fairness not to demand payment when there was no
existing liability to make payment and not to bring legal proceedings without a founding

cause of action, and the breach of a duty of propriety to the Court not to commence and

564 Ibid [57].

565 Ibid [44].

566 Thid [4].

567 Ibid [5].

568 Tbid [68].

569 Ibid [54], [62].
570 Ibid [62].

571 Ibid [49].

572 Tbid [49].

573 Ibid [52].
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prosecute proceedings which involve an abuse of process.574 An unusual feature of these
additional findings is that many of the duties it refers to, such as a ‘duty of fairness not to
demand payment where there is no existing liability’ or ‘duty of propriety to the Court,’s75 are
mentioned without citation or referenced in any rules, prior case law or textbooks. The
Tribunal found that Ms Amsden engaged in professional misconduct and imposed a $5,000

fine and a costs order of $20,339.40.

Overall, this case is an example of an experienced lawyer getting it wrong, albeit not in their
primary area of practice. The Tribunal found the commencement of proceedings to recover
costs to constitute professional misconduct both at common law and according to the Rules,

even though the lawyer claimed genuine, if mistaken, belief about entitlement to such costs.

9  Allegations of Domestic Violence in a Family Property Dispute: Victorian
Legal Services Commissioner v Low (Legal Practice) [2016] VCAT 1584

The tactic considered in Lows7¢ was making unfounded allegations relating to domestic
violence in a family law dispute. Ms Low was an experienced solicitor with over 20-years of
experience.577 She was acting on behalf of a mother in a family law dispute about spending
time with a child. The mother instructed Ms Low that the father of the child was in breach of
parenting orders,578 and as a result, the mother had not seen the child for an extended period

of time.579

Based on the mother’s instructions, Ms Low sent a letter to the father, putting him on notice
of the breaches and alleging that his conduct could amount to domestic violence.58° In
writing the letter, Ms Low adapted passages from a judgment in the matter of M v M (1998)
FamCa 1742. These passages highlighted the potential extreme effects of discouraging

children’s contact with a parent. The letter said that such conduct was abusive and

574 Ibid [49].
575 See eg ibid [64].

576 Victorian Legal Services Commissioner v Low (Legal Practice) [2016] VCAT 1584 (‘Low’).
577 Ibid [16].

578 Ibid [20].
579 Ibid.

580 Tbid [20].
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tantamount to domestic violence.58! It concluded with an invitation to participate in

negotiations about the parenting orders.582

The father complained about this letter to the Legal Services Commission. The Commission
then pursued charges on the basis that sending such a letter demonstrated a lack of
professional competence by the lawyer. The Commission did not initially specify what
particular norm of professional conduct was breached, that is, why the sending of the letter
demonstrated incompetence.583 However, in the course of the arguments before the
Tribunal, the Commission submitted that the norm breached was the making of the

allegations without a reasonable basis.584

In Ms Low’s defence, it was submitted, among other things, that:

‘the letter is forceful and professionally drafted;’s85

e there is nothing unprofessional or unethical in making allegations of domestic
violence because these were based on client instructions and appropriate in the
context;586

o there was an obligation on the practitioner to make serious allegations against a party
if there was a reasonable basis for making them, such as client’s instructions;587

e itis important to identify something more than mere negligence for it to amount to

professional misconduct.588

On the facts of the case, the Tribunal found it so inherently unlikely that the wife would have
given instructions to the Respondent about the behaviour of the children using the exact
language of the judgment M v M, that this satisfied the Briginshaw standard that she did not
do s0.589 In other words, the Tribunal found that the client did not provide instructions to

justify the making of serious allegations of abuse and domestic violence. In terms of the

581 Ibid [124].
582 Tbid [46].
583 Ibid [69].
584 Ibid [70].
585 Ibid [37].
586 Tbid.

587 Ibid [78]
588 Tbid [89].
589 Tbid [124].
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specific charges, the Tribunal interpreted ‘competence’ as a component of a charge of
unsatisfactory professional conduct in a broad manner, encompassing conduct in the context
of the legal profession as a whole and not just in the context of a client relationship.59° The
Tribunal did not challenge the submission that conduct needs to be sufficiently serious to
warrant discipline. However, it concluded that the lawyer’s conduct on the facts of the case in
making the allegations without foundation was of such a serious nature as to fall short of the
standard of competence that a member of the public is entitled to expect of a reasonably
competent Australian lawyer. This amounted to unsatisfactory professional conduct.59* The

Tribunal found the lawyer guilty of this and ordered costs on a standard basis.592

In summary, in this case, an experienced lawyer made a strenuous allegation of abuse and
domestic violence, which she argued she was permitted and even obligated to make on client
instruction. However, the Tribunal found it so unlikely that the instructions supported such
allegations as to find the lawyers’ conduct to have fallen short of the standards of competence
expected of Australian lawyers. The case, therefore, does not stand for a proposition that
allegations of domestic violence should not be made in family law children’s matters but

rather that such allegations need to be made on a proper basis.

10  The Threat of Using Embarrassing Photographs: Council of the Law Society of
New South Wales v Searle [2019] NSWCATOD 70

Searle is also a case involving allegations of child abuse in a family law matter. Ms Searle had
been in practice for 31 years.593 She was a former Chair of the Family Law Committee5%4 and,
in pleading mitigation, provided character references from nine people, including clients and
colleagues, attesting to her being a competent, thoughtful and professional solicitor.59
However, she had been subject to disciplinary caution seven years prior and found to have
engaged in professional misconduct and unsatisfactory professional conduct of a different

nature three years before the events in this case.59°

590 Tbid [126].

591 Tbid [127].
592 Tbid [128].

593 Council of the Law Society of New South Wales v Searle [2019] NSWCATOD 70 [48].
594 Ibid [31].

595 Ibid [60]-[61].

596 Ibid [43], [62].
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This case arose out of Ms Searle acting on behalf of a wife in a family law property dispute
(‘the client’). The events took place shortly prior to a conciliation conference before a
Registrar of the Family Court of Australia.59” The client briefed Ms Searle with embarrassing
photos allegedly kept by the husband in his home office. One depicted his stepdaughter aged
about 11, nude from the waist up and sitting on his lap and another of her, aged between 17
and 19, in sexy underwear.59% As the family law dispute was about property, not children, the
photos were referenced as evidence of the considerable humiliation, stress and
embarrassment the client suffered during the relationship, which justified her receiving a
large share of the property.599 Ms Searle then sent an email to the other party’s lawyer
drawing their attention to the embarrassment and the potential child abuse charges that
could arise from including such photos in evidence before the Court.c©© Ms Searle urged the
lawyer to convince their client to settle to prevent this from occurring.®* She also showed the
photographs to the husband’s lawyer.02 This resulted in the Husband complaining to the

Legal Services Commissioner and initiating disciplinary proceedings against Ms Searle.6°3

The Council of the Law Society charged that Ms Searle’s conduct in threatening to use a
material that may lead to criminal charges in settlement negotiations amounted to
professional misconduct within the meaning of s 297 of the Legal Profession Uniform Law
(NSW) and at common law.%24 Ms Searle admitted the conduct and that it constituted
professional misconduct®°s but denied that there was a breach of rule 21.4 of the ASCR. 606
The rule prohibits alleging any matter of fact amounting to criminality, fraud or other serious

misconduct without available material to provide a proper basis.

Ms Searle submitted that she genuinely believed that the allegations made by her had a

proper basis (photographs and client instructions), that she informed her client of the

597 Ibid [6].
598 Ibid.

599 Ibid.

600 Thid [7].
601 Thid.

602 Thid [8].
603 Tbid [10].
604 Thid [11].
605 Tbid [12]
606 Thid [14].
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seriousness of the allegations and the possible consequences, and that the client then
instructed her that she wished the allegation to be made.®°7 Ms Searle also argued that she
engaged in conduct which was out of character for her, and she did not appreciate that she
was doing anything inappropriate.®°® With the benefit of hindsight, she said that a key factor

was that she became too involved in the matter, and this clouded her judgment.609

Ms Searle was found guilty of unsatisfactory professional conduct and professional
misconduct, reprimanded and ordered to pay a penalty of $12,000 and costs.%° This case is
another example of an experienced lawyer who did not appreciate that the EANT used, which
in this case was the threats she made in relation to child abuse in a family law property

division, could be construed as professional misconduct.

11 Lawyers Who Act for Themselves: Martin v Norton Rose Fulbright Australia
The Norton Rose®" cases involved a tactic of using ancillary proceedings in order to gain
negotiating advantage. The proceedings involved a global law firm, Norton Rose. The case
has a long procedural history, with two judgments specifically evaluating Norton Rose’s
conduct. Martin v Norton Rose Fulbright Australia (No 11) [2020] FCA 1641 was the
judgment in the first instance and Martin v Norton Rose Fulbright Australia (25 November
2021) [2021] FCAFC 216 was the judgment on appeal. There is a stark difference in how the

firm’s conduct was characterised in the two judgments, so these are examined in turn.

The firm sought to terminate one of the partners within the firm, Mr Martin.®*2 In response,
Mr Martin commenced a general protections application in the Fair Work Commission
(‘FWC) against Norton Rose.®3 Norton Rose, in turn, commenced an action in the Federal

Court of Australia ('FCA') to restrain the FWC proceedings.®4 The partner with the carriage

607 Ibid [14]. This positively satisfies (i.e. there is no breach of) rule 21.4 of the ASCR.
608 Thid [22].

609 Thid [22].

610 Thid [67].

611 Martin v Norton Rose Fulbright Australia (No 11) [2020] FCA 1641 (‘Norton Rose’).
612 Thid [7].

613 Tbid [8].

614 Tbid [13].
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of the matter on behalf of Norton Rose was Mr David Cross, admitted to practice in NSW in

1990.615

Norton Rose then agreed to ‘stop’ the FCA proceedings as part of subsequent negotiations
and in preparation for an upcoming mediation between the parties (‘the stop
representation’).6¢ The firm then claimed that it could not stop the proceedings. It also took

steps such as back-dating documents and argued that the filing process had gone too far.®7

In the first instance, the trial judge focused on the fact that Norton Rose deliberately failed to
stop the FCA proceedings in order to leave Mr Martin with reduced bargaining power.68
Norton Rose’s internal correspondence reflected that this might be advantageous, for
example, saying that it would not be a bad thing to conduct mediation with FCA proceedings
in the background. Mr Martin argued that such conduct was not permissible on the basis

that it amounted to:

e the tort of deceit;
e deceptive and misleading conduct within the meaning of Australian Consumer law;®9
and

o the tort of abuse of process.62°

Norton Rose denied this. Counsel for Norton Rose argued that there was no deceit or
misrepresentation, rather, that perhaps there was some ‘infelicitous language’.62! The trial
judge rejected this. He found the representations made by Norton Rose to be false and

misleading.%22 Furthermore, the trial judge found that applying a backdated signature was

615 Tbid [9], date of admission obtained via NSW Law Society ‘Find a Lawyer’ tool:

https://www.lawsociety.com.au/for-the-public/find-a-lawyer.

616 Martin v Norton Rose Fulbright Australia (No 11) [2020] FCA 1641 [57].
617 Tbid.

618 Tbid [122].

619 Thid [58].

620 Thid [64].

621 Thid [94].

622 Thid [120], [178].
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not only intentionally misleading but also inconsistent with Norton Rose’s duty of frankness

to their opponent.®23

A key issue in dispute was whether the tort of deceit alone was made out or whether there
was also misleading and deceptive conduct pursuant to the ACL. Mr Martin argued that the
representations were made in trade and commerce as this is defined to include any
professional activity.®24 Norton Rose disagreed, arguing that it is insufficient that the
representations were made in connection with trade and commerce. It would be more
appropriate to characterise the representations as being made within the course of
litigation.®25 The trial judge accepted Norton Rose’s submissions. The authorities relied upon
by Mr Martin could be distinguished as they all concerned negotiations conducted in
commercial settings rather than as an aspect of legal proceedings.2¢ By contrast, there was a
line of authorities that lawyers conduct in litigation that should not be characterised as in

trade or commerce.%27 As such, the ACL did not apply.

In relation to the abuse of process, Mr Martin argued that Norton Rose’s attempt to restrain
FWC proceedings through FCA proceedings was ‘an Alice in Wonderland Mad Hatter’s Tea
Party version of what might be considered a jurisdictional challenge’.628 He argued that the
commencement of FCA litigation was an oppressive, unreasonable and abusive stand to take,
which amounted to ‘intentional frustration of the usual jurisdiction of the court’. He
submitted that it was an attempt to delay and intimidate him with threats of a costs order,
which was compounded by the briefing of both senior and junior counsel, including arguing
constitutional issues.®29 Norton Rose responded by saying that the proceedings were

permissible as they were commenced for a proper purpose.®3°

The trial judge agreed that Norton Rose’s FCA proceedings were an abuse of process. He
cited Williams v Spautz [1992] HCA 34; 174 CLR 509, where the majority found that it is

enough that the person alleging an abuse of process show that the ‘predominant purpose’ of

623 Tbid [184].
624 Tbid [189]-[190].
625 Tbid [195]-[196].
626 Tbid [211].
627 Tbid [212].
628 Thid [365].
629 Tbid [365].

630 Tbid [372].
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the other party in using the legal process has been a purpose other than that for which the
process has been designed.®3! Mr Martin met that burden. The Court held that the ancillary
proceedings brought the administration of justice into disrepute.®32 It was plain that FWC
had jurisdiction to evaluate its own jurisdiction, and it was inappropriate to bring

proceedings in another court to restrain its jurisdiction.®33

The trial judge rejected that reliance on counsel by Norton Rose could be a defence. He held
that the firm should have exercised its own judgment and could not hide behind counsel.634
Having found that Norton Rose committed a tort of deceit and a tort of abuse of process, the
trial judge ordered aggravated and exemplary damages and referred Norton Rose’s
professional conduct for investigation by the Law Society of NSW. The trial judge noted that

this case was ‘salutary’ as to the risks, even to a global law firm, of acting on its own behalf.635

The judgment on appeal did not involve any challenge to the primary judge’s factual
findings, so the facts were the same.®3¢ The result on appeal might seem surprising given the
strong language and condemnation of Norton Rose’s conduct by the trial judge, which was
manifested in aggravated and exemplary damages, as well as the referral for a professional
conduct investigation. In a unanimous judgment, the Full Court of the Federal Court of
Australia allowed the appeal, dismissed all claims against Norton Rose and ordered costs

against Mr Martin.

The Full Court was far less critical of Norton Rose’s conduct. The Court highlighted the
relevance of ‘ordinary human experience, through the prism of rational and reasonable
expectations of human conduct’.%3” The Court further noted, ‘[fJoolishness, carelessness,
incompetence, self-serving statements, outright inaccuracy, dilatoriness, and failures to
follow through are all part of ordinary human experience, even in the context of lawyers
providing legal services’ and that such issues should not be equated to deceit.®3® While the

Court noted that Norton Rose’s communications were demonstrably wrong on more than

631 Ibid [66]-[67] (emphasis in original).

632 Tbid [396].

633 Ibid [393].

634 Ibid [395].

635 Ibid [461].

636 Martin v Norton Rose Fulbright Australia (25 November 2021) [2021] FCAFC 216 at [15].
637 [61].

638 Tbid.
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one occasion, the Court considered that, at worst, this amounted to ‘self-serving puffery’ and,
at best, exhibited a lack of care and precision about what was being communicated.®39 For
example, when it came to back-dating the court application, the Court noted that it occurred
in the context where the document already bore that date, and the document had been filed
on this date.4° It considered that it could never have occurred to any reasonable lawyer in
Mr Cross’s position that he was doing anything improper or potentially misleading or
deceptive.64: The Court held that no reasonable person could have been led into error (i.e.,
misled) by the conduct of Norton Rose.?42 In an implied retort to Mr Martin, the Court said
that this could have occurred only to a person ‘of a highly suspicious nature and excessively

literal turn of mind’.643 The Court allowed the appeal and dismissed the claim for deceit.®44

The Court also applied the Spautz decision in relation to the tort of abuse of process but

reached the opposite conclusion to that of the trial judge. It noted that according to Spautz:

commencement or maintenance of the proceeding must be for a purpose which does
not include—at least to any substantial extent—the obtaining of relief within the

scope of the remedy.545

In this case, the Court considered that the relief sought, that is, dismissal of the Fair Work
proceedings, was within the scope of the remedy for which Norton Rose applied.®4¢ That was
the primary purpose of the ancillary proceedings. Further, this case could be distinguished

from prior authorities on the tort of abuse of process which were designed to, for example:

affect negotiations to take control of a company; put pressure on an opposing party to
settle a different dispute; prevent a bank taking possession of property; interfere
with, embarrass and hinder a police officer from carrying out his duties to investigate

corruption in the poker machine industry; induce a university to secure the

639 [111].

640 [84].

641 Tbid.

642 Tbid [123].
643 Ibid.

644 [184].

645 [192].

646 [200].
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defendant’s reinstatement; delay or defer the time for payment of an obligation; vex a

criminal defendant.®47

The court also disagreed with the trial judge’s finding that Norton Rose’s application to the
Federal court was hopeless, instead characterising it as ‘contestable’.¢48 In any event, the
Court held that the trial judge erred in holding that costs of defending such ancillary
proceedings could not be considered damages, and as such, irrespective of whether there was

an abuse of process, Mr Martin suffered no damage.

This case is the most recent of cases considered in this Chapter. What is particularly notable
about it is that it represents a departure from the patterns set by the prior case law. While
even at the trial level, the trial judge was highly critical of the firm’s conduct, the appeal
judgment proceeded from a recognition that minor slips occur, such as ‘[f]oolishness,
carelessness, incompetence, self-serving statements, outright inaccuracy, dilatoriness, and
failures to follow through are all part of ordinary human experience, even in the context of
lawyers providing legal services’ and that ‘such issues should not be equated to deceit’. At the
time of writing it is not known whether, in light of these comments, how the Law Society of
New South Wales will act on trial judge's referral of Norton Rose for disciplinary

investigation.

C  Summary

The cases provide highly contextual examples of how lawyers assess conduct in negotiations
as well as examples of use of specific tactics, which contributes to the understanding of the
research questions set out in the Introduction Chapter. The cases could be broadly divided
into three buckets. In the first bucket, one could put the good, those who tried to navigate the
challenges posed by EANTSs and select the correct approach. Sing is an example of this being
done successfully. Mullins, who went to the extent of writing out lengthy advice and
consulting senior counsel and, arguably, Fleming, are examples of where experienced
lawyers identified the ethical ambiguity, resolved it, but resolved it incorrectly. In the second
bucket, one could put lawyers who did not even realise that there was an ethical issue
involved in the use of EANTSs. Clyne, Sampson, Amsden and Low arguably fall into this
category. The third, and perhaps most controversial bucket, is cases where lawyers appeared
to have tried to adopt what can be described, to paraphrase Ian Callinan’s email in Flower &

Hart, ‘a non-transparent approach’. This approach could suggest that the practitioners

647 [202], citations omitted in the judgment.

648 [204].
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realised their conduct was ethically questionable and thus took steps to mitigate this. In
Flower & Hart, it was by not being transparent. In Fleming, by avoiding questions, in
Chamberlain, using another lawyer, who would be unaware of important details to take

procedural steps.

The case law revealed the use of a wide range of EANTSs by lawyers, including examples in
most categories of EANTSs identified in Chapter 1. In particular, the cases included ‘what’ -
information-based tactics (Mullins,®49 Garret,®s° Fleming), % ‘how’ - making the opponent’s
life difficult and abuse of process (Chamberlain,®s? Flower & Hart,%s3 Norton Rose),%54
‘when’ - delay (Flower & Hart) %55 and ‘why’ - threats (Sing,5¢ Searle,®57 Low®s8). The only

5W and H category not considered in the case law is ‘where’—location-based tactics.

The cases also involved a diverse group of lawyers. The characteristics of lawyers identified

in individual cases are summarised in the following table:

Table 29 Individual Characteristics of Lawyers in the Reported Judgments

Years
in Practice | Practice Area of State/
Name Gender | practice | type size law Territory
Family
Clyne Male unknown | Barrister | Sole Law NSW
Chamberlain | Male 25+ Solicitor Small firm Tax ACT

649 [2006] LPT 012.

650 [2009] LPT 12.

651 [2006] WASAT 352.

652 (1993) 43 FCR 148.

653 (1998) 156 ALR 169.

654 [2020] FCA 1641.

655 (1998) 156 ALR 169.

656 [2007] LPT 004.

657 [2019] NSWCATOD 7o0.
658 [2016] VCAT 1584.

138



Solicitor
Flower & /large Civil
Hart Male n/a firm®s9 Large firm Litigation | QLD
Wills and
Fleming Male 15+ Solicitor Small firm Estates WA
Personal
Injury
Mullins Male 15+ Barrister | Sole Law QLD
Personal
Garrett Male 20+ Solicitor Medium firm | Injury QLD
Property
Sing Male 15+ Solicitor Medium firm | Law QLD
Civil
Sampson Female 20+ Solicitor Small firm Litigation | VIC
Communit
y/ legal Large
Amsden Female 20+ aid practice Property | WA
Family
Low Female 20+ Solicitor n/a Law VIC
Family
Searle Female 20+ Solicitor Small firm Law NSW
South
Solicitor/ | Large global | Industrial | Australia/
Norton Rose | Male n/a large firm | firm Relations | NSW

In contrast to Sklar’s results, no single characteristic or profile of a lawyer who uses EANTSs

can be discerned in this table.?¢© The cases include male and female lawyers, solicitors and

barristers, small practices to global firms, as well as a range of areas of law. All of the lawyers

whose conduct was considered in the cases had at least 15 years of experience. This lack of

659 The case also extensively considered the role of Ian Callinan QC prior to his elevation to the High

Court.

660 Sklar et al (n 399).
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discernible patterns in relation to individual characteristics of lawyers except for a high level
of experience raises an important question: do the cases refer to the conduct of a few bad
apples, or is it evidence of a bigger problem, perhaps with the profession itself where even its

most eminent members fall prey to the problems caused by EANTSs?
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CHAPTER 4— EMPIRICAL STUDIES OF LAWYERS:
SIGNS OF AN EPIDEMIC?

A Introduction

Chapter 3 examined the reported cases of lawyers using EANTSs. A key limitation of that
Chapter is the small number of cases, which left one uncertain as to whether those cases
were about a few bad apples in an otherwise honourable profession or, to the contrary, just
the tip of the iceberg, representing a much bigger problem. This Chapter continues the

investigation using another strand of evidence: empirical studies of lawyers.

The Chapter is organised into two parts. The first part provides an overview of the literature
on this topic, sets out the methodology and provides a high-level overview of the search

results and the studies as a whole. The second part reviews the studies.

B Research Context and the Need to Extend Prior Reviews

The systematic searches of literature conducted as part of this research project revealed
several strands of research that is relevant to the question of how far can lawyers go in
negotiation. The most recent review of prior studies was conducted by Hinshaw. It focused
on the US studies relating to lawyers’ use of deception. Hinshaw reviewed prior US studies,
including an unpublished study of over 3,000 lawyers by Pepe. However, Hinshaw’s review
did not include studies from the UK and Australia, as well as Garcia’s 2009 study of
perceptions of EANTSs by prosecutors and defence lawyers. The most recent Australian
review of the evidence was conducted by Lakhani, who also mostly drew on the US studies—
largely due to the low numbers in Australia. This Chapter expands on this review by
broadening the search to studies that go beyond deception and by including not only the US

but also UK and Australian studies.

This Chapter builds and expands on these reviews. The search for the literature followed the
general methodology outlined in Section C of Chapter 1. Briefly, this included using search
terms such as EANTS or ‘negotiation tactics’ to identify an initial body of studies using the
most relevant and comprehensive search engines (Google Scholar, Lexis, Westlaw). These
searches were then extended using forward and reverse snowballing searches, for example,
identifying papers which cited these initial studies or have been cited in these studies, and so

on.
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The studies were then filtered for relevance. Studies were excluded if they did not refer to
any EANTS or if they did not involve a study of practising lawyers. Studies which included a
combination of practising lawyers and other participants, for example, judges or mediators,
were not excluded from the results. However, studies of students were excluded due to the
concerns that they do not replicate the pressures and experiences of practising lawyers. This
process resulted in the exclusion of many studies which provide interesting insights into how
people in general negotiate, as well as studies of lawyers outside the context of negotiation.
Sternlight and Robbennolt highlighted the many insights behavioural science studies might
hold for lawyers’ ethical conduct.®¢* Such studies have been summarised in a series of reviews
which cover over 443 studies containing over 1,134 findings.¢2 That is too large a body of
knowledge to meaningfully address within the confines of this project, and whilst potentially
instructive, it was excluded due to not addressing the condition of lawyers directly. Similarly,
studies of lawyers which do not provide insight into negotiating processes were also excluded
from this Chapter. An example of such a study is Wilkinson’s study which suggested a lack of
reliance on professional codes for the purpose of resolving ethical issues by the majority of

lawyers practising in Ontario, Canada.®03

This methodology yielded A total of fifteen (n = 15) studies, which are listed in the following
table:

Table 30 Summary List of Studies about Lawyers and EANTSs

Study Type/purpose
1. | Stephen D Pepe, Standards of Legal Questionnaire and role plays about
Negotiations (unpublished, 1983) standards of legal negotiations in the USA

661 Jean R Sternlight and Jennifer K Robbennolt, ‘Behavioral Legal Ethics’ (2013) 45 Arizona State

Law Journal 1107, 1116.

662 Robert C Ford and Woodrow D Richardson, ‘Ethical Decision Making: A Review of the Empirical
Literature’ (1994) 13(3) Journal of Business Ethics 19; Terry W Loe et al, ‘A Review of Empirical
Studies Assessing Ethical Decision Making in Business’ (2000) 25(3) Journal of Business Ethics 185
<http://www.jstor.org/stable/25074310%5Cnhttp://www.jstor.org/page/info/about/policies/terms.j
sp%5Cnhttp://www.jstor.org>; Michael J O’Fallon and Kenneth D Butterfield, ‘A Review of the
Empirical Ethical Decision-Making Literature: 1996—2003’ (2005) 59 Journal of Business Ethics 213;
Jana Craft, ‘A Review of the Empirical Ethical Decision-Making Literature: 2004-2011’ (2013) 117(2)
Journal of Business Ethics 221; Kevin Lehnert, Yung hwal Park and Nitish Singh, ‘Research Note and
Review of the Empirical Ethical Decision-Making Literature: Boundary Conditions and Extensions’

(2015) 129(1) Journal of Business Ethics 195 <http://dx.doi.org/10.1007/s10551-014-2147-2>.

663 Wilkinson, Walker and Mercer (n 302).
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2. | Hazel Genn, ‘Hard Bargaining: Out of Court Interviews and questionnaire to analyse
Settlement in Personal Injury Actions’ out of court settlement in the UK
(Clarendon Press, 1987)

3. | Larry Lempert, In Settlement Talks, Does Questionnaire on ethical challenges in
Telling the Truth Have Its Limits? (1988) 2 negotiations scenarios in the USA
Inside Litigation 1

4. | Scott S Dahl, ‘Stretching the Truth in Interviews around scenarios involving
Negotiations’ (1989) 8 The Review of grey ethical issues in negotiations in the
Litigation 173 USA

5. | Scott Altman, ‘Lurking in the Shadow’ (1994) Questionnaire about trading time with
68 Southern California Law Review 493 children for financial terms in family law

disputes in the USA

6. | Rob Davis, ‘Negotiating Personal Injury Cases: | Multi-choice questionnaire to ascertain
A Survey of the Attitudes and Beliefs of attitudes to negotiating cases in Australia
Personal Injury Lawyers’ (1994) 68 (October)

The Australian Law Journal 734

7. | Debra Lamb, ‘Chapter 10: Ethical Dilemmas: Interviews about difficult ethical issues (in
What Australian Lawyers Say About Them’in | general) in Australia
Stephen Parker and Charles Sampford (eds),

Legal Ethics and Legal Practice:
Contemporary Issues (Oxford University
Press, 1995).

8. | Andy Boon, ‘Ethics and Strategy in Personal Interviews about ethics and strategy in
Injury Litigation’ (1995) 22(3) Journal of Law | litigation in the UK
and Society 353

9. | Terry Carter, ‘Ethics by the Numbers: Many Show of hands survey on ethical issues
Lawyers Have Been Asked by Clients or Other | related to litigation in the USA
Lawyers to Violate Conduct Rules, Survey
Suggests’ (1997) 83 (10 (October)) American
Bar Association Journal 97

10.| Tamara Goriely, Richard Moorhead and Interviews plus a study of 150 files pre

Pamela Abrams, Research Study 43: More
Civil Justice? The Impact of the Woolf Reforms

on Pre-Action Behaviour (2002)

and post-reforms in the UK
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11. | Don Peters, ‘When Lawyers Move Their Lips: Questionnaire to investigate lawyer
Attorney Truthfulness in Mediation and a honesty in negotiations in the USA
Modest Proposal’ (2007) 2007 Journal of

Dispute Resolution 119

12.| Peter Reilly, ‘Was Machiavelli Right? Lying in | Questionnaire (replicating Lempert 1988)
Negotiation and the Art of Defensive Self-Help’ | in the USA

(2009) 24 (3) Ohio State Journal on Dispute
Resolution 481

13.| Stephen M Garcia, John M Darley and Robert | Questionnaire about attitudes towards
J Robinson, ‘Morally Questionable Tactics: negotiation tactics in the USA
Attorneys and Public Defenders’ (2009) 27
Personality and Social Psychology Bulletin 731

14.| Art Hinshaw and Jess K Alberts, ‘Doing the Questionnaire to investigate ethical
Right Thing: An Empirical Study of Attorney response in a negotiation scenario in the
Negotiation Ethics’ (2011) 16 Harvard USA

Negotiation Law Review 9564

15.| Richards Lewis, ‘Tort Tactics: an Empirical Structured interviews about personal
Study of Personal Injury Litigation Strategies’ | injuries litigation in the UK
(2017) 37(1) Legal Studies 162665

A few features are worth highlighting before I turn to the examination of individual studies.
First, similarly to case law examined in the previous Chapter, studies of lawyers’ conduct
have been conducted since the early 1980s, with the most recent study in 2018. Additionally,
the studies have been conducted across a range of jurisdictions, including the USA, the UK
and Australia. Second, the studies involved a range of different methodologies, including
surveys, interviews, role plays and studies of actual files. There appeared to be a distinct
preference for particular methods in the USA, where most of the studies involved surveys,

and in the UK, where the studies tended to involve interviews. In Australia, one of the studies

664 See further analysis in Art Hinshaw and Jess K Alberts, ‘Gender and Attorney Negotiation Ethics
Gender and Attorney Negotiation Ethics’ (2012) 39 Washington University Journal of Law & Policy
145.

665 Also see expanded and revised version in Richard Lewis, ‘Strategies and Tactics in Litigating

Personal Injury Claims: Tort Law in Action’ [2018] (2) Journal of Personal Injury Law 113
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involved a survey and the other involved interviews. Third, there have been many more
studies in the USA (n = 9) than in the UK (n = 4) or in Australia (n = 2). The legal systems in
these jurisdictions are different, but share considerable similarities, particularly when it
comes to lawyers’ conduct in negotiations. There has been a cross-pollination of ideas
between the legal systems of the two countries.®%¢ For example, US literature was cited in the
seminal case of Mullins in Australia,®¢” and UK cases were cited in relation to many of the
lawyers’ duties identified by David Ipp in Australia.®¢8 Thus, this Chapter will draw on

overseas studies in addition to Australian studies.

It is also useful to highlight some of the features of the studies as a body of knowledge, which

are not apparent from the above table.

1 Broader Context: Studies of Ethical Decision-Making Literature

There has been a considerable amount of research in relation to what factors might lead to
ethically questionable or unethical behaviours, as well as in relation to how EANTSs are
perceived by negotiators. Fewer studies examined the intersection between these factors and
fewer still, how these apply to lawyers. Sternlight and Robbennolt drew attention to such
studies in their review of the implications of behavioural science studies for lawyers’ ethical
conduct.®® Studies of ethical decision-making have been summarised in a series of reviews,
which over a number of decades, have compared 443 studies containing over 1,134
findings.¢7° The studies have investigated a long list of factors on ethical conduct,

summarised in Table 30.

Table 31 Factors Influencing Ethical Decision Making

Psychological Phenomena Philosophy/values

Ethical blind spots and fading Education/Employment/Experience
Peers/Management
Loss framing
Religion/Spirituality

666 Robert French, ‘United States Influence on the Australian Legal System’ (2018) 43(1) University of

Western Australia Law Review 11.

667 Legal Services Commissioner v Mullins [2006] LPT 012 [29], see particularly footnote 16.
668 Ipp (n 257).

669 Sternlight and Robbennolt (n 661) 1116.

670 Ford and Richardson (n 662); Loe et al (n 662); O’Fallon and Butterfield (n 662); Craft (n 662);
Lehnert, Park and Singh (n 662).

145



Utilitarian reasoning and reference to | Personality (including locus of control and

external standards Machiavellianism)

Omission bias Personal values

Agency relationship Cognitive moral development
Acting for the benefit of another Emotions and mood

Unfair behaviour of others Decision style

Time pressure

Cognitive depletion Organisational factors
Status Codes of conduct
Intuition and moral reasoning Policies and procedures
Self-justification Rewards/Sanctions

Organisational culture/ethical climate

Individual factors Organisational size
Gender Competitiveness
Age Moral intensity

Cultural values/Nationality

The next part reviews what can be learned about lawyers’ approach to EANTSs from studies
identified in this Chapter.

C  Examination of Studies of Lawyers

Many of the studies share significant similarities and, in some cases, methodologies. In order
to make the results easier to analyse and compare, the reviews in this section are grouped
together by country of origin (starting with Australia, then the UK, then the USA) and then

chronologically, with studies sharing substantial similarities considered together.

1 Australian Studies: Emerging Symptoms of an Epidemic

There have been two studies in Australia which are relevant to negotiation ethics of lawyers.

Davis conducted a study of the attitudes and beliefs of personal injury lawyers in
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Queensland.®” The study included questions about the prevalence of some of EANTSs and
revealed a split in opinions between plaintiff and defendant lawyers.®72 Lamb conducted a

study of ethical dilemmas faced by lawyers, which also touched on negotiations.¢73

(a) Davis’s 1995 Survey of Queensland Personal Injury Lawyers

Davis surveyed 105 personal injury plaintiff and defendant lawyers in Queensland.®74 The
object of Davis’s study was to examine how personal injury negotiations are conducted from

the perspective of psychological and decision theory.75

The survey included sixteen questions relating to various aspects of personal injury practice.
Three of these questions involve EANTS, with the participants asked if they agreed or

disagreed with the following statements:

1. itis often necessary to misrepresent the strength of your position to get a good negotiated

result;
2. when I say an offer is my last offer, I am nearly always exaggerating; and

3. defendants deliberately delay cases so as to increase the financial pressure on

plaintiffs.676

Davis found that 36% of the plaintiff and 39% of the defendant lawyers agreed or strongly
agreed with the first statement, that is, that it is often necessary to misrepresent the strength
of one’s position.®77 Fewer lawyers agreed or strongly agreed that they are nearly always
exaggerating when saying it is their last offer: the proportion was 24% for both plaintiff and
defendant lawyers.678 In contrast to these responses, there was a sharp difference in relation

to the third question. While Almost half (47%) of the plaintiff lawyers agreed with the

671 Rob Davis, ‘Negotiating Personal Injury Cases: A Survey of the Attitudes and Beliefs of Personal
Injury Lawyers’ (1994) 68(October) The Australian Law Journal 734.

672 Thid.

673 Debra Lamb, ‘Chapter 10: Ethical Dilemmas: What Australian Lawyers Say About Them’ in
Stephen Parker and Charles Sampford (eds), Legal Ethics and Legal Practice: Contemporary Issues
(Oxford University Press, 1995).

674 Davis (n 671).
675 Ibid 735.

676 Ibid, 750

677 Ibid.

678 Tbid.
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statement that defendants often delay cases, this dropped to less than one in ten for
defendant lawyers (9.8%). Davis hypothesised that the difference was due to the defendant

lawyers recognising that such conduct is not appropriate.®79

The main limitations of this study are that it is quite dated, having been published in 1994, it
had a relatively modest sample size (n = 105) and it involved quite a narrow cross-section of
the Australian legal profession: personal injury lawyers in only one jurisdiction

(Queensland).68e

(b) Lamb’s Interviews of Lawyers About Ethical Challenges Generally

Lamb interviewed seventeen (n = 17) practising lawyers across New South Wales,
Queensland and the ACT.%8: The sample was diverse and included solicitors, barristers, and
government lawyers, junior and senior, as well as city, suburban and regional lawyers,
practising across multiple practice areas of law, including family, criminal, commercial, tax,
property and corporate law.82 Lamb’s interviews were semi-structured. The participants
were asked to describe any situations they faced which raised difficult ethical issues.83 An
advantage of this methodology is that it contains no prompts or forced answers; that is, there
was no guarantee that issues relating to negotiations would be raised by the participants.
However, Lamb reported that both junior and senior lawyers expressed concerns about
negotiation ethics.®84 Lamb reported examples of two specific issues being raised. First,
junior lawyers being taken advantage of by their more senior counterparts.85 Second, there
was a concern that most commerecial solicitors believed it was acceptable to exaggerate and

be less than truthful in other circumstances.8¢ At the heart of the concern was that lawyers

679 Ibid 739—-740.

680 See eg Bobette Wolski, ‘An Evaluation of the Current Rules of Professional Conduct Governing
Legal Representatives in Mediation in Australia and the United States and of a Range of Proposed
Alternative “Non-Adversarial” Ethics Systems for Lawyers’ (Bond University, 2011) in section 7.6
noting lack of qualitative and empirical evidence in relation to lawyers’ conduct in mediations in

particular.

681 Lamb (n 2).

682 Thid 219.

683 Ibid.

684 Tbid 232, however, Lamb did not disclose the number of participants who raised these concerns.
685 Ibid.

686 Lamb (n 2) 232.
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either did not know or understand that such conduct could be unethical and likely to be

misleading and deceptive within the meaning of the Trade Practices Act 1974 (Cth).87

The participants also reported the actual use of several ethically ambiguous tactics. For
example, one junior lawyer reported being instructed by her supervisor to include as many
documents as possible in the affidavit while making sure that such documents are not
blatantly irrelevant. ¢88 This was designed to frustrate the other party—in a similar way to the
strategy designed by Ian Callinan QC as reported in the judgment of Chamberlain examined
in Chapter 3.6%9 Other reported tactics included deliberate delays, such as entering hopeless
defences or commencing hopeless actions, again, a strategy reported in Chamberlain,®%° or

‘taking every point’ in a litigious matter in an attempt to bankrupt the opponents.9

Overall, Lamb’s study highlighted several concerns raised by practising Australian lawyers.
This included concerns about whether lawyers know and understand what standards apply
in negotiations, the actual use of EANTS, and possible factors, such as seniority, that might
affect the use of EANTSs. The fact that the conduct of lawyers in negotiations was not raised
by the interviewer but was brought up by the participants also suggests that this is an issue
that is a real problem and is high on some lawyers’ agenda. However, the small (n = 17)
sample and date of the study (1995), make it an unreliable predictor of the issues faced by
Australian lawyers today.

2 Interviews of Lawyers in the United Kingdom: Anecdotal Evidence of the Use

of Ethically Ambiguous Tactics and Impact of Rules

The Australian and English law on lawyers’ duties to the court is very similar. Many of the
authorities cited by David Ipp in his systematic analysis of the duties to court are English. It
is, therefore, instructive to consider what English studies say about the conduct of English
lawyers. Similar to Lamb’s study, these studies adopted an interview methodology that
focused on conduct that is broader than just EANTSs, but reveals much about EANTSs.

687 Tbid.
688 Lamb (n 2) 230.
689 Lamb (n 2) 230.
690 Thid.

691 Tbid, 233.
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(a) Genn 1987: Hard Bargaining and Out of Court Settlement in Personal Injury

Actions

Genn’s study focused on investigating how the rules of law and procedure are mobilized and
manipulated to gain leverage over the opposing side and the influence on the bargaining of
'extra-legal’ factors.®92 Genn sought to use several methodologies, including interviews,
questionnaires and an observational study. The interviews were quite lengthy, lasting
between an hour and half a day and involved 30 solicitors, 20 barristers and 12
representatives of insurance companies.®93 The interviews were then developed into a
questionnaire, which was completed by 131 law firms that represented personal injury
claimants.®94 The observational component of the study was more limited, as only one
participant was prepared to allow Genn to sit it on negotiations. Genn found that negotiators
considered it legitimate to exploit any weakness displayed by the opponents.®95 The
participants reported the use of delay as a powerful tool against their opponents.®% In
response to an open-ended question about what was most disagreeable in negotiations,
many participants referred to delays, derisory low offers, failure to concede liability when it
is clear and obstructiveness.®” In responding to the inverse of this, that is, what they enjoyed
in negotiations, many indicated securing inflated damages or larger-than-anticipated

settlements.®98 This implies exaggeration of claims to begin with.

(b) Goriely 2002: Impact of the Reform of the Rules

In 2002, Goriely’s study was designed to evaluate the impact of Lord Woolf’s reforms of rules
of civil procedure which were designed to reduce cost, delay and complexity brought about
by a culture of excessive adversarialism. Whilst this aim is broader than an investigation of
EANTS, it provides insights into the use of EANTs and the impact that guides lawyers'

conduct, albeit in this case, these were not professional conduct rules.99

692 Tbid 15.

693 Hazel Genn, ‘Hard Bargaining: Out of Court Settlement in Personal Injury Actions’ (1987).
694 Tbid 17—18.

695 Ibid 137.

696 Tbid 103—104.

697 Ibid 138-145.

698 Thid.

699 Ibid xi.
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Goriely conducted 54 in-depth semi-structured interviews with practitioners and claims
managers who negotiate legal claims, supplemented by a study of 300 personal injury

files.700

The participants of this study reported that Lord Woolf’s civil procedure reforms in the UK
brought about a change in the culture of negotiations, including less adversarialism and
more cooperation in resolving disputes.”°* Following Lord Woolf’s reforms, there was general
agreement around increased openness. The parties became willing to exchange more
information earlier.72 Likewise, the introduction of judicial case management has led to
cooperation and getting to the issues faster.703 A review of the files revealed that there were
fewer spurious requests and time wasted on unnecessary correspondence. 704 However, such
behaviours were not eliminated entirely. For example, one interview participant reported
that the old tactics had just adapted to the new rules.7°5s Another said that the process of

negotiating claims remained essentially adversarial, albeit in a friendlier form.

The study of the files revealed little overall change, despite improvements in some areas. The
number of communications to reach a similar stage in the matter (letters, phone calls or
meetings) was 14 pre-Woolf and 15 post-Woolf.7°¢ However, there was something of an
increase in the quality of communications as the number of follow-up requests or futile
threats decreased.”o” Nonetheless, the average time until settlement (i.e., the conclusion of
negotiations) remained much the same, at 13 months.7°8 Goriely noted that the study was
unable to provide meaningful data on whether the changes in the rules produced ‘more

settlements’.709 While some study participants reported that there were about a third fewer

700 Thid 4.

701 Tbid 165.

702 Thid 165.

703 Tbid.

704 Tbid 168—-169.
705 Ibid 166.

706 Thid.

707 Ibid 169.

708 Thid 171.

709 Ibid 163.
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matters that resulted in legal proceedings, there were so few cases going to trial that it made

it extremely difficult to ascertain any difference.7°

Overall, this study suggests that changes in rules can lead to improvements in negotiating
culture, including lower use of EANTS, such as spurious requests and withholding of
information. However, at the same time, there is evidence that some of the old tactics were

adapted to the new rules.

(c) Boon 1995: An Expectation of Deception and Gamesmanship

Boon interviewed four English trade union lawyers.”* The small sample translated into a
high level of detail reported in the study, thus providing valuable qualitative insights into the
negotiation processes. Boon focused on ethics and strategy in personal injury litigation.
Trade union lawyers were selected as a sample due to being high-volume repeat

negotiators.7!2

Boon’s interviews revealed what might be considered as ‘unspoken rules of the game,’ with
lawyers on both the claimant and the defendant sides expecting a degree of deception and
gamesmanship to occur.”3 For example, participants reported that excessive demands were
both common and necessary.”4 Further, two participants reported using the pressure of
rising costs and litigation to get better outcomes.”5 One also acknowledged using bluffs as a

tactic.”¢ Further, participants indicated deliberate withholding of relevant information.”7

An interesting insight reported by Boon is that some participants used ‘conditional
cooperation’ in relation to their opponents.”8 What this means is that if the opponent acted

reasonably, they would act reasonably in response.”9 For example, if the respondents

710 Thid.

711 Andy Boon, ‘Ethics and Strategy in Personal Injury Litigation’ (1995) 22(3) Journal of Law and
Society 353.

712 Tbid, 353.
713 Ibid 367.
714 Tbid, 362.
715 Ibid, 358.
716 Tbid 359.
717 Ibid 362.
718 Tbid 359.
719 Tbid 360.
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genuinely tried to settle claims, the participants would avoid unnecessarily running up
costs.720 What this suggests is that there is a mutual awareness of what is considered good
behaviour and what is considered bad behaviour, which in turn, influences how each party

behaves.

(d) Lewis 2017: Personal Injury Lawyers’ Conduct Revisited”>!

Lewis conducted structured interviews of twenty-nine (n = 29) personal injury lawyers in
England and Wales to find out what tactics they used to achieve their aims in personal injury
litigation. 722 This is the most recent study of lawyers' use of EANTSs identified during the

literature searches.

While the focus of the study was on litigation, the participants referred to the usage of many
different types of EANTSs. Examples include the following;:

e delaying making claims to deny the ability to gather evidence/prepare to the other
party;723

e deliberately taking steps to complicate the legal processes;724

e timing offers when the counterparty is most vulnerable;725

e trying to take advantage of stress and depressive disorders with low offers;72¢

e starting with exaggerated offers;72”

e deliberately hurrying the other party to rattle them;728

e prolonging the litigation and being generally obstructive;729

e using junior staff with no authority to agree to negotiated outcomes.73°

720 Thid.

721 Lewis (n 161).
722 Thid.

723 Ibid 172.

724 Ibid 174.

725 Ibid 176.
726Tbid.

727 Ibid 177.

728 Tbid 179.

729 Tbid.

730 Tbid.

153



e escalating to bosses/supervisors;73t and

e grinding people into submission by using legal processes;732

What is particularly notable about this study is the broad range of EANTS it touches on. The
above list covers most of the categories of EANTS identified in Chapter 2: information-based
tactics, making life difficult for opponents, team composition, settlement authority and
timing. An interesting aspect of the study, made conspicuous by its absence, is a lack of
discussion of ethical issues that arise from the use of such tactics or how they might relate to
the professional conduct rules. The study refers to the participants’ concerns about their
reputation; however, these refer primarily to the need to sometimes take a stand and contest

legal cases so as not to appear weak.

D  The US Studies: a Well Explored Problem Area with

Particular Limitations

Literature searches identified four large-scale US studies between the US and the Australian
legal frameworks applicable to lawyers that share similarities and a number of smaller-scale
studies. The four large studies are discussed first, one by one, followed by a brief

examination of the smaller-scale studies.

1 Pepe’s 1983 Unpublished Study of 3,006 lawyers: A Lost Treasure Revealed

Pepe conducted what, to date, has been the largest and most comprehensive of all studies of
lawyers’ negotiation conduct.”33 The purpose of the study was to counter the tradition of
academic writing without consulting with the practitioners and to provide a real-world

perspective to increase the profession’s understanding of lawyers’ bargaining behaviours.734

The study provides a treasure trove of data and insights into lawyers’ conduct in
negotiations. It was conducted at a scale unmatched by any other study. It involved a survey
of 3,006 participants, comprised of 1,034 litigators from Michigan, 1,513 litigators from
national firms across the USA, 256 state judges, 75 federal judges and 128 law professors. It
also included 124 role-plays. The inclusion of judges and academics provided interesting

insights not only into the attitudes of the practitioners but also how they compared to judges,

731 Tbid 180.
732 Ibid 182.
733 Stephen D Pepe, Standards of Legal Negotiations (1983).

734 Ibid, 2
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students and academics.”35 However, the study was never formally published, as its author
became a judge. Fortunately, it was identified and reported on by Hinshaw as part of his

broader review of prior literature.

(a) Withholding of Information

The study suggests that a significant proportion of the legal profession considers the tactic of
withholding relevant information permissible and actually uses it. The study involved a
scenario about a change in material evidence (witness testimony). The participants were
asked to indicate if it was permissible to facilitate settlement without disclosing the change.
Pepe reported that 70.5% of litigators from Michigan, who were primarily personal injury
plaintiff lawyers, said that it was permissible to facilitate settlement without disclosing the
change. 73¢ However, the figure dropped down to 50.5% for what Pepe described as “national

litigators”, consisting primarily of defence and corporate litigators.737

Further, mock negotiations revealed that when asked to actually negotiate the scenario, the
use of tactics jumped up: 98% of the defendants withheld the change in evidence (121 out of
124).73% Moreover, in over 70% of the negotiations, the lawyers made positive assertions
about pre-change evidence without disclosing the change.”39 In other words, not only did
they withhold information about the change, but they also relied on past information which
was no longer valid. Pepe suggested that this dramatic increase in acceptance of the tactic
suggests that in actual negotiations, lawyers were more likely to withhold the information

than reported in surveys.74°

When Pepe asked about the frequency of the use of misrepresentation in negotiations, 12-
28% of participants said that other lawyers regularly or frequently made representations

they reasonably believed to be false.74!

735 Ibid 25.
736 Ibid 30.

737 Stephen D Pepe, Summary of Selected Findings of the Study of the Standards of Legal
Negotiations (1983) 3.

738 Ibid 4.
739 Ibid.
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741 Stephen D Pepe, Interim Report and Preliminary Findings for Submission to the American Bar
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House of Delegates at Their February 1983 Meeting (1983) 11.
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Thus, the study revealed that many lawyers considered tactics involving withholding
information permissible, and a substantial minority of the participants reported that

misrepresentations were used regularly or frequently by other lawyers.

(b) Delay

Pepe also surveyed the lawyers on the use of delay for tactical reasons. Almost half of the
lawyers believed procedures could be used to get delay as leverage: 46% of Michigan lawyers
and 47% of National litigators.742

There was a notable discrepancy in what lawyers said about how frequently they used delay
and how frequently delay was used by others. Just over 20% of participants said they would
threaten delay. However, more than half of the sample estimated that defence lawyers

routinely contributed to delay as a negotiation tactic, that is, use it in practice.743

(c) Threats and External Leverage

Pepe asked the participants if they would use the threat of reporting the other party to the
regulatory authorities as a tactic. In the scenario, the other party were described as illegal
immigrants. They could face deportation if reported to the authorities.”4 A significant
minority (15-17%) of participants said they could expressly use this as a threat to get a better
settlement. A much higher proportion of lawyers indicated it would be permissible to make

this threat indirectly through the client: 41% of National and 32% of Michigan lawyers. 745

(d) Factors Associated with the Use and Assessment of EANTSs
Pepe investigated a range of issues that could influence lawyers’ responses to the survey.

First, he asked lawyers to rank what played the greatest role in their decision-making when
confronted with a serious ethical problem.74¢ The responses indicated that personal ethical

and philosophical were ranked first (over 90%) followed by the Code of Professional

742 Ibid, 11.
743 Tbid.
744 Ibid, 12
745 Tbid.

746 Pepe, ‘Standards of Legal Negotiations’ (n 733) 27.
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Responsibility (73% of national lawyers, 64% of Michigan lawyers).74” The opinion of one’s
legal colleagues was third (66% of National lawyers, 60% of Michigan).748

Pepe also analysed what he referred to as ‘patterns’ in how the responses correlated with the
participants’ characteristics. This revealed that the participants with the following
characteristics were less likely to find EANTSs permissible:
e large firm/elite lawyers as opposed to smaller firms;
¢ those who were practising religion than those who were not;
¢ older rather than younger;
e inalarge firm - up to 4 years in practice, then more permissible at 4-6 years, then
less permissible again after 6t year;
¢ no single ‘profile of a deceptive litigator’ possible;
o for the top 10% deceptive - years in practice, education, gender and race were not
significant factors; and
o for the 10% least deceptive—higher income was significant but not location,
education, gender or race.”49
Pepe did not report p-value or include detailed data beyond a high-level summary of these
patterns. Pepe’s analysis of the data also revealed an interesting insight into the differences
between how different stakeholders in the legal profession perceive deception. Pepe

developed a ‘deception index’ which was derived from responses to clusters of questions in
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the questionnaire and where a higher number meant greater acceptance of deceptive

practices. Figure 2 reveals the results of that exercise.

The figure reveals that academics (Law Professors) were the least accepting of deceptive
practices, followed by Federal Judges. By contrast, practising lawyers were most likely to
accept this conduct, even more so when placed in an actual negotiation situation in a role

play, as were law students.

Overall, Pepe’s study represents the most comprehensive effort to understand lawyers’ use of
EANTSs thus far and provides insights into the assessment and use of EANTs and the factors
that influence this. Consistently with Wade,”s° who argued over 30 years later, the study
points towards the widespread acceptance and use of EANTS, combined with a complicated
range of factors that underpin it, revealing disagreements within the profession and its

stakeholders about what is permissible and what is not.

2 Altman’s 1994 Survey of 976 Family Lawyers: Children as Bargaining Chips

Altman surveyed 976 family lawyers in California.7s* The participants were asked about how
they negotiate children’s custody and financial matters, specifically whether claims for
parties to spend more time with children were used as a bargaining chip to achieve better
terms in the division of property. The study investigated both the assessment and prevalence

of the use of this tactic.

Altman reported that a substantial minority of participants said that threats relating to
spending time with children were permissible in property division negotiations. Just over
one in five, 22% of participants, agreed or strongly agreed that this is ethically permissible.?52
In line with this, 21.48% of participants indicated reported actual use of the tactic by them or
their client in the year leading up to the survey.?s3 However, the proportion of lawyers who
said that other lawyers used this tactic was much higher: 60.95% of lawyers stated that in the
year preceding the survey, the opposing counsel or their clients stated or clearly implied that
they might litigate over custodial time if the other party did not agree to a favourable

financial settlement.754

750 Wade (n 6).

751 Altman (n 154).

752 Ibid 537 comprised of 7% who strongly agreed and 15% who agreed.
753 Ibid 536.

754 Ibid 534.
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Altman also reported significant levels of use of exaggerated claims for negotiating purposes.
A third (33%) of participants reported asking for more custodial time than the client actually
wanted, and of these, 23% stated that this was done in order to trade finances for custody (n

= 8), or secure better custodial terms and trade finances for custody (n = 69).755

The study also provided some evidence of the impact of external factors on the participants’
responses (or rather lack thereof). Altman found that little variation in response could be

explained by factors such as attorney gender, client income, or location.5¢

Overall, in Altman’s study, more than 20% of family lawyers were prepared to and actually
did use children as bargaining chips to achieve a better financial outcome for their clients.
Furthermore, over 60% of lawyers reported having encountered such threats in the year

preceding the survey. Such behaviour was not associated with lawyers’ gender or location.

3  Garcia’s 2009 Study of 163 Lawyers: A Cross-Disciplinary Perspective

Garcia, a Professor of Psychology, chose to study lawyers as a real-world population who
engaged in repeat negotiations with clearly defined roles. The purpose of the study was to
investigate whether the roles had different perceptions of the appropriateness of EANTS.757
Garcia surveyed 163 US public defenders and District Attorneys using an adapted version of
the SINS scale. The SINS scale has been rigorously tested and has the strongest external
validity for business students, not lawyers.7s® In order to make it relevant to lawyers, Garcia
reduced the survey to four of the sixteen tactics on the original SINS scale tactics and added

one about speeding up a trial. This left the following tactics on the survey:

1. inreturn for concessions now, offer to make concessions that you know you will not

follow through on;
2. make an opening demand that is far greater than what you really hope to settle for;

3. deny the validity of the information that your opponent has that weakens your

negotiating position, even though that information is true and valid;

4. threaten to post-pone or speed-up trial, whichever is worse for your opponent; and

755 Ibid 537.
756 Ibid 499.
757 Ibid.

758 Ibid 732.
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5. intentionally misrepresent information to your opponent in order to strengthen your

negotiating arguments or position.7s9

The participants were asked to rate the above tactics on a scale of 1 (not at all appropriate) to
7 (very appropriate). They were first asked to provide a rating on tactics when used by them
personally and then, when used in response to such tactics used by their opponents. The
participants were also asked to predict how they thought their opponents would rate these
tactics.7®° The results revealed that making excessive demands were rated as the most
appropriate of the tactics in the survey, at 3.78 by the District Attorneys and 5.61 by the
Public Defenders.”0* The second highest-rated tactic was threatening to postpone or speed up
a trial, rated at 2.68 and 4.70, respectively.”®2 These results are significant in that with the
mid-point of 4 (between not at all appropriate), they suggest that according to District
attorneys, the tactics were on average, rated closer to the ‘not all appropriate’ end of the
scale. By contrast, the Public Defenders rated these tactics as being closer to the ‘very
appropriate’ end of the scale. The remaining tactics were rated as significantly less
appropriate. Denying the validity of true facts received a rating of 1.79 from District
Attorneys and 2.45 from the Public Defenders. The balance of the tactics was rated at
somewhere between 1 and 2 for both groups.”¢3 In all cases, the participants rated the tactics

more when those had already been used against them.764

When asked to predict how their usual opponents would respond, each group expected the
other to assess the tactics to be more appropriate than they did. For example, while Public
Prosecutors and District Attorneys rated intentionally misrepresenting information to their
opponents 1.11 and 1.16, respectively (i.e., not at all appropriate), each predicted that the
other group would rate this tactic at 3.11 and 3.17 (i.e., almost halfway between appropriate
and not appropriate).7%5 In other words, the participants expected the members of the other

group to be less ethical than themselves.76¢

759 Ibid 736.
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A key limitation of this study is that the participants were asked to indicate ‘how appropriate’
the tactics were. The difficulty with the use of this wording is that it neither reveals whether
the participants believed the tactics to be permissible nor whether they would use the tactics.
Nonetheless, the study reveals that lawyers in different roles assess tactics differently, and
they also expect their opponents to assess EANTSs as more appropriate than they would

themselves.

4 Withholding Evidence Re-visited: Hinshaw’s study of 734 lawyers in 2011

Hinshaw surveyed 734 lawyers by reference to a scenario developed to test whether the
participants would withhold material evidence.”®” The scenario involved a pre-litigation
settlement conference hypothetical. Participants were instructed that their client claimed
that their former sexual partner infected him with a hypothetical fatal Sexually Transmitted
Disease called DONS. Shortly before the conference, the client advised that the previous test
results were false positives. The plaintiff did not have the virus. However, the client still
wanted to pursue the claim and did not want to reveal the information about the false
positives. The participants were then asked a series of questions about what they could and

could not do in these circumstances.

More than half of the participants (62%, n = 452) said that they would not agree to the
client’s request to withhold the information. However, a significant proportion said they
would follow the client’s instructions (19%, n = 142). Quite a few were not sure (19%, n =
140).768 Those who said no or were not sure were asked a follow-up question: would they be
prepared to withhold the information about the change if the client instructed them ‘to
disclose the true DONS status only if directly asked about it?” A majority, consisting of 62%
of this subset of participants, said that they could not withhold the information. However, a
further 13% would now agree to it, and 23% were unsure.”® The cumulative effect of this was
that close to half of the lawyers would agree to withhold information and pursue a claim that

had no substance if instructed to do so by the client.770

Hinshaw also investigated what factors may have influenced the participants’ responses. The

participants were asked about the legal issues involved. This revealed confusion or

767 Art Hinshaw and Jess K Alberts, ‘Doing the Right Thing: An Empirical Study of Attorney
Negotiation Ethics’ (2011) 16 Harvard Negotiation Law Review 95.

768 Tbid 118.
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misunderstanding about concepts in the rules. For example, 16% of participants failed to
identify what was the relevant material fact. Around two-thirds (67%) identified something
as material that was not.””* There was also considerable ignorance and uncertainty about
basic legal principles. For example, 26% failed to identify if, and 13% were not sure if
withholding information constituted a misrepresentation. When asked why it might be

permissible to withhold information,”72 The participants identified the following reasons:

¢ client confidentiality;
e privilege; and

¢ client instructions.”73
On the opposite of this, the top three reasons for disagreeing with using the tactic:

e personal integrity;
e violation of the rules of professional conduct; and

e personal moral compass.774

The participants believed other lawyers were more likely to agree to use the tactic than they

would themselves.

In analysing statistical relationships between the participants’ responses and their
demographic characteristics, Hinshaw found that the experience of participants as measured
by years in practice (more than 20 years) was associated with a small but statistically
significant increase in the likelihood that they would refuse to use the tactic and a decrease in
being uncertain.”7s Expectations of others’ conduct were also associated with how the
participants responded in their own right. Gender had no impact on the response to the

original request but was associated with differences in response to the follow-up requests.776

Overall, this study revealed a lack of consensus and understanding among the participants
about whether the tactic of withholding of information is permissible in negotiations. The
participants referred to different reasons for assessing whether the tactic is permissible or

not. Other factors, such as demographic characteristics, were also associated with how the

771 Ibid 122.
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participants responded, albeit that while statistically significant, their impact appeared to be

relatively subtle.

5  Small Sample Studies

In addition to the above studies involving large samples, there has been a series of studies
which provided only limited information about their methodology, had small sample sizes or

suffered from other limitations. These are set out below.

(a) Lempert (1988) and Reilly (2008): Studies 20 Years Apart

In 2008, Reilly?77 replicated Lempert’s study from 20 years earlier. Lempert’s sample
consisted of 9 law professors who had written on ethics, five experienced litigators, and one
judge.”78 Reilly’s sample included a total of 30 participants: 8 law professors, 21 practising
lawyers, and 1 federal judge.”79 The studies involved questions asked around hypothetical
scenarios. The scenarios involved tactics such as lying about authorised settlement limits,
lying about an injury, exaggerating an injury, and mistaken impressions. The reason for
Reilly replicating Lempert’s methodology was to investigate whether there had been any
change in practising lawyers’ understanding of the standards applicable to negotiations over

time.

Reilly’s results revealed that since Lempert’s study, the proportion of participants prepared
to withhold information about changes in material fact had increased from 7% (n = 1) to 20%
(n = 6). A further 13% (n = 4) of participants were prepared to withhold the information but
indicated that they wanted to qualify their answer. A substantial proportion of lawyers,
ranging from 20% to over 70%, were prepared to say “yes” to whether they would lie to an
opponent about their settlement limit, misrepresent the extent of the client’s emotional
distress, or correct the opponent’s mistake. 78° Reilly concluded that the confusion regarding

standards applicable in negotiation was present in 2008, just as it was in 1988.

777 Peter Reilly, ‘Was Machiavelli Right? Lying in Negotiation and the Art of Defensive Self-Help’
(2009) 24(3) Ohio State Journal on Dispute Resolution 481.
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(b) Dahl 1989 and 14 Austin Lawyers

Dahl asked 14 Austin lawyers a series of detailed questions about scenarios involving the

following tactics:

1. fraud by the client (doctored evidence revealed after settlement agreed);”s:

2. puffery (pretending there is a better offer out there in commercial negotiations);782

3. candour with the client;783

4. candour with the other side;784

5. exploiting a mistaken assumption;785

6. candour regarding the law;78¢

7. Tecanting previous testimony;787

8. threatening to report administrative infringements in a civil suit;788

9. bargaining chips (e.g. claiming something the client is not really interested in to trade it

away for another concession);”89 and

10. not settling when the opponent made an offer within the settlement authority.79°

The results are somewhat difficult to interpret, as in many cases, specific numbers and

percentages are not provided. Dahl reported that ‘a majority’ of lawyers indicated that they

would not disclose a material change without specifying how large a majority. Only 1 out of

the 14 participants (7%) ‘would consider withdrawing’ from acting if instructed to do so.79

Another participant indicated that they would signal to the opponent that the ‘case has

781 Ibid 179.
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problems that you are not aware of’. Two (14%) would have affirmatively relied on previous

evidence, which was undermined by the new information.

When it came to using threats of reporting the other party’s illegal immigrant status, 6
participants (43%) would have ‘discussed’ it without making an explicit threat; 3 (21%)
would use it as an express threat. Only 4 participants (29%) would not have raised the issue

at all.792

Similar results were reported in relation to raising issues as bargaining chips. Most
participants were prepared to raise false issues to trade them as concessions. Only 3 out of
the 14 participants (21%) characterised it as ‘unethical’.793 Most participants indicated that
they would refuse to say that there was a better offer from someone else when there was not
one. However, 2 participants considered this permissible and 1 considered it could be done if
there was no possibility of being sued for it.794 According to Dahl, ‘a few’ lawyers reported the
practice of not informing clients about settlement offers. Further, most participants said they
made false demands in the course of their practice.”95

Dahl also found that very few of the participants were well acquainted with specific
provisions of the rules of professional conduct. There was also some variation in responses
based on styles and personalities, particularly what Dahl described as ‘dramatic’ and
‘reactive’ lawyers.79¢ Further, sophisticated and experienced lawyers were more confident in
their responses, even though they were not always legally correct.797 Dahl found that female
lawyers were more averse to using threats.798

Overall, this study, while of limited reliability on its own, fits into the general pattern of other
studies, which suggests that there is a lack of understanding and agreement among lawyers

about what can be done in negotiation.

792 Ibid 191.
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(c) Carter 1996 On-the-fly Survey

In 1996, Carter conducted a brief show of hands survey during a professional conference.”99
The participants (n = 100) were surveyed on whether they considered it ethical to engage in
puffery involving misrepresentation.8°° Approximately 61% of participants considered such
conduct ethically permissible. Additionally, 73% said that they had actually engaged in
puffery in practice.8

When asked about filing disciplinary complaints against other lawyers as a tactic, 82%

considered it not permissible.802

(d) Peters 2007 Exploratory Survey

In 2007 Peters reported the results of an explorative survey of lawyers (N = 23), including
five mediators who were willing to share their observations.8°3 The aim was to investigate
lawyers’ truthfulness in negotiation.8°4 The article does not explain its methodology or set
out detailed results. However, it mentions that Peters followed the questionnaire and survey
approaches of previous studies, such as Dahl’s 1989 and Lempert’s 1988 studies. The survey
questions focused on how often lawyers observed various types of lies in negotiations—such
as lies about material facts, lies about non-material facts and opinions, lies about negotiation

authority, lies about agreement alternatives and lies about interests and priorities.

On average, the participants reported observing lies in 25% of mediations.8°5 Some
participants reported this as being as high as 80%, while the lowest response was 0%. The
median response was 20%. On average, the lies concerned material facts in 17% of mediation

sessions.8°¢ Lies about non-material facts, such as claims and objectives, were reported by
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the participants in 35% of negotiations,8°7 43% for lies about the bottom line8°8 and For

negotiation authority, it was 36%.809

Overall, this study suggests that a substantial proportion of all negotiations, somewhere in

the range of 20%-40%, involve one form of misleading and deceptive conduct or another.

E  Summary

While Chapter 3 looked at individual cases of the use of EANTS, this Chapter focused on
studies of lawyers in larger numbers to get a sense of what might be happening at scale.
Systematic searches of the literature for studies about lawyers and EANTSs revealed 15
studies, 2 of which were conducted in Australia, 4 in the UK and the rest in the USA.

The studies represent a large and up-to-date body of work, with sample sizes ranging into
many hundreds and even thousands of lawyers, such as Pepe's (n = 3,006), Altman’s (n =
976) and Hinshaw’s (n = 734) studies and some of the most recent, such as Lewis (2016),
revealing lawyers’ use of a wide range of EANTs. While the two Australian studies are dated
(reported in 1995) and had relatively small samples (N = 17 and n = 15), they repeated the
same patterns that can be consistently seen in the overseas studies:

e Lawyers do not know or agree on what is permissible in negotiations and what is not.

e Lawyers use a wide range of EANTS, not limited to deception.

e Lawyers’ use of EANTS in a significant fraction of negotiations (from 20% to 98%,
depending on the study and the specific tactic).

e Lawyers suspect that lawyers with different characteristics might use the tactics more
than themselves (plaintiff v defendant, more experienced v less experienced etc).

These patterns emerge starting with the earliest studies, dating back to the early 1980s, and
continue across time to the most recent studies. All this tends to suggest that perhaps the
lawyers whose conduct was examined in the previous Chapter were not bad apples.

However, a piece of the puzzle is missing, making this conclusion unsafe. The studies
represent a significant body of literature that, despite many different samples of the
profession and methodologies, all point to the same conclusion. Yet, there is lack of
contemporary Australian evidence. This begs the question: does this apply in contemporary
Australia? What is needed is to test whether the conclusions of the overseas studies also hold
true in Australia. The next Chapter sets out how I developed and administered a survey to
explore these issues with a sample of 275 lawyers across Australia.

807 Ibid 130.
808 Tbid.

809 Tbid 133.
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CHAPTER 5 —STUDY DESIGN AND SURVEY SAMPLE:

PROBING THE PHENOMENON OF EANTS IN AUSTRALIA

A Introduction

The examination of the reported cases (Chapter 3) and prior studies of lawyers (Chapter 4)
revealed a consistent line of evidence pointing largely in the same direction: that there is
disagreement among lawyers about which EANTSs are permissible. Nonetheless, lawyers use
a wide range of EANTS in negotiations. A key limitation of prior evidence is that it is often
based on small samples or samples of lawyers from overseas. There is a need for

contemporary evidence about Australian lawyers’ assessment and usage of EANTs.

This Chapter systematically develops a methodology for an original study designed to
address some of the main limitations of the previous studies outlined in Chapter 4. Another
aim of this Chapter is to develop a methodology to test whether the conclusions suggested in

Chapter 5 hold true among Australian lawyers today.

In doing so, this Chapter seeks to develop knowledge in relation to some of the questions

being investigated in this project:

e To what extent do the lawyers assess different types of EANTSs as permissible?

e What is the frequency of use of EANTs among lawyers?

e What factors are associated with the lawyers’ assessment and prevalence of
the use of different types of EANTSs?

Other than the Introduction and a Summary, this Chapter contains three substantive Parts.
Part B explains the development of the methodology. It starts by explaining the overall
strategy and reasoning followed in designing the study, taking into account the aims of the
overall project. This is followed by an explanation of the specific design of the survey
instrument, including question selection, precise wording, and response options. This part
draws heavily on the four preceding Chapters. The tactics are selected from the catalogue
developed in Chapter 1, based on the legal issues identified in Chapter 2 (issues with the
Rules) and Chapter 3 (the case law), while seeking to adopt and adapt the best features of

prior studies reviewed in Chapter 4.
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Part C sets out how the survey was administered. It outlines the challenges faced in
recruitment. Part D sets out the characteristics of the sample recruited. The substantive

results of the study are set out in Chapter 6.

B  Development of a Survey Methodology

This section sets out the process and reasons adopted in selecting a quantitative
methodology and developing the survey. A fundamental choice in every study is whether to
follow a qualitative or quantitative methodology or a mix of the two.81° Qualitative
methodologies are generally used to explore attitudes, behaviour and experiences.* Many of
the UK-based studies, as well as Lamb’s study in Australia, outlined in Part C(1) of Chapter 4,
are examples of this. They revealed the participants' attitudes and experiences towards the
issues being investigated. Quantitative research generates numerical data and statistics.82
Most of the USA studies considered in Part D of Chapter 4 fall into this category. They
generated data about prevalence, such as what proportion of participants considered the
EANTSs permissible and how often the EANTSs were used.

Given the need for data about prevalence and risk factors, this thesis adopts a quantitative
methodology. As discussed in the Introduction Chapter, the debate around whether there is a
need to improve the rules of conduct appeared to have reached a standstill due to a
divergence of views as to whether there is a problem that needs to be solved. While some
commentators, such as Wade, claimed that the standards are ambiguous and the use of
potentially unethical tactics is commonplace,8's others, such as the Law Society of New South
Wales, have contended that the standards are well understood, and lawyers ordinarily act
ethically. The ALRC and Law Council in unison called for evidence on the prevalence of
improper conduct and associated risk factors.84 Prevalence is best understood by reference

to numbers and statistics: a task that is best tackled using quantitative methods.

810 Catherine Dawson, Practical Research Methods (2002) 14.
811 Thid.

812 Thid.

813 Wade (n 6).

814 Australian Law Reform Commission Report 115 (n 215) [12.57].
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1 Development of the Survey Instrument

This thesis used an iterative process to develop the structure and answer format of the
survey. The process started with analysing and selecting key features of the leading studies of
lawyers’ ethics in negotiations from Chapter 4, taking into account issues identified in other
Chapters to develop a draft questionnaire. Once ethics approval was secured, the draft was
piloted with a small convenience sample of practising lawyers (n = 4). The piloting process is

described in the next section.

A number of response options were explored, but ultimately, the design choice was informed
by the need to align the study with the overall research questions of this thesis. Previous
studies provided a variety of templates, including different question structures and response
options. Garcia, for example, asked lawyers to rate abstract ‘appropriateness’ of tactics on a 7
-point Likert scale.8!5s Hinshaw asked the participants to indicate whether, in hypothetical
scenarios, they would use certain tactics on a yes/no/unsure basis. Hinshaw deliberately
removed the option for participants to say that they would withdraw from the case.3:¢ This
was done in order to avoid satisficing—selecting an easy and non-controversial choice. By
contrast, rather than ask about hypotheticals, Pepe and Altman asked the participants to
indicate how frequently they and other lawyers used certain tactics.87 They also asked what
the participants considered ‘permissible’. This latter approach is most aligned with the
underlying objective of this thesis to elicit what lawyers actually do in practice. It was

therefore adopted in the questionnaire.

The study developed here first asks the participants to consider what is permissible, then to
indicate how frequently (if at all) other lawyers use EANTS, and finally, how frequently the
respondents themselves use the tactics. This thesis uses 4- and 5-point Likert scales in order

to keep the response options as simple as possible and reduce the burden on the participants.

A 4-point Likert scale is used for the question about whether a tactic is permissible. The
response options are ‘permissible,” ‘probably permissible,” ‘probably not permissible’ and ‘not
permissible’. There is no middle option to avoid ‘satisficing’ responses.88 The question
therefore forces the respondents to pick an option on either side of the scale. The intent
behind this question design is to replicate the difficult choices lawyers need to make in

practice. The questions use the word ‘probable’ as the probability is a concept familiar to

815 Garcia, Darley and Robinson (n 202).
816 Hinshaw and Alberts (n 767) 118.
817 Pepe, ‘Standards of Legal Negotiations’ (n 733); Altman (n 154) 534.

818 Hinshaw and Alberts (n 767) 117.
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lawyers. The High Court of Australia, for example, considered that ‘probable means likely to
happen’.819 ‘Probably’ is used instead of ‘likely’ because it does not require a qualifier—such

as ‘how likely’.

A 5-point Likert scale is used for the questions relating to the frequency of use of tactics. The
response options are ‘never,” ‘seldom,’ ‘about half the time,” ‘frequently’ or ‘always’. The two
extremes (never and always) and the middle option (half the time) provide objective
reference points, while the two remaining options provide an opportunity for the
participants to give more graded responses. This approach is designed to generate data that
is as accurate as possible and with a sufficient level of detail without putting too much
cognitive burden on the participants. For example, it is much easier to quickly assess
whether a tactic is used ‘seldom, half the time or often’ than in 20%, 40% or 80% of
negotiations. The survey is designed to be exploratory—future studies may drill into the

detail or use more objective data, for example, by way of studying lawyers’ files.820

2 Piloting Question Design: Scenarios vs Abstract Statements

Both a scenario-based approach and an abstract question-based approach are valid in
questionnaire design. While abstract questionnaires are more common, scenarios also have
over five decades of use in empirical research and have been gaining in popularity.82:
Scenarios are commonly used for training in professional ethics, not just in law but also
psychology and medicine.822 In medicine, they have been found to be particularly useful in
examining professional attitudes, perceptions, and beliefs, forensic judgments, and general

practitioners’ decision-making.823

819 R v Crabbe (1985) 156 CLR 464; at 469[1985] HCA 22 at [8] per Gibbs CJ., Wilson, Brennan,

Deane and Dawson JJ

820 See eg Richard Ingleby, Matrimonial Breakdown and the Legal Process: The Limitations of No-
Fault Divorce (1989); Tamara Goriely, Richard Moorhead and Pamela Abrams, More Civil Justice?
The Impact of the Woolf Reforms on Pre-Action Behaviour: Research Study 43 (2002).

821 Peter M Steiner, Christiane Atzmiiller and Dan Su, ‘Designing Valid and Reliable Vignette
Experiments for Survey Research: A Case Study on the Fair Gender Income Gap’ (2016) 7(2) Journal

of Methods and Measurement in the Social Sciences 52.

822 Spencer C Evans et al, ‘Vignette Methodologies for Studying Clinicians’ Decision-Making: Validity,
Utility, and Application in ICD-11 Field Studies’ (2015) 15(2) International Journal of Clinical and
Health Psychology 160 <http://dx.doi.org/10.1016/j.ijjchp.2014.12.001>.

823 Thid.
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Most of the empirical studies of lawyers considered in Chapter 4 used a scenario-based
approach. Two of the best examples are Pepe’s study, which had the largest number of
participants and Hinshaw, whose study is one of the most recent, which provided a scenario
and asked questions about what the survey participants would do in a particular situation
and why. Thus, a scenario-based approach appeared to be most commonly used in the
studies of lawyers and would be most likely familiar to the participants. On this basis, the

pilot version of the questionnaire used scenarios.

The questionnaire was piloted on a convenience sample of four (n = 4) anonymous practising
lawyers: two barristers and two solicitors. The two barristers and one of the solicitors had
diverse general practices and experience across civil and criminal law. The remaining
solicitor was a commercial, corporate lawyer. They provided feedback on an initial and
revised version of the survey. Efforts to arrange focus groups through the Law Society of
Queensland and the Law Society of New South Wales to test and pilot the final version of the

questionnaire were unsuccessful.

The feedback received from piloting the questionnaire highlighted two closely linked
problems with a scenario-based approach: 1) lack of relevance and 2) the cognitive burden
on the participants. Two of the pilot participants indicated that the scenarios were not
relevant to them or their practice areas. This was despite the fact that they had generalist
practices and the scenarios were based on simple personal injury hypotheticals requiring no
prior knowledge—similar to the approach taken by Pepe and Hinshaw in designing their
surveys. Another pilot participant commented that the use of scenarios was a deterrent to
completion. Despite being only a few lines long, the participant felt it took too much time to
read, consider and analyse the scenarios. The participant recommended that the
questionnaire should get to the point quicker. This issue is not unique to this questionnaire:
Pepe, for example, acknowledged in the instructions to the participants that his

questionnaire would take about 60 minutes to complete.

The problems of relevance and the burden on the participants were addressed by using
shorter, more abstract questions. The survey was amended along the lines of the surveys
used in Garcia’s®24 and Altman’s825 studies (see Part D of Chapter 4). Altman asked if lawyers
considered it permissible for lawyers to ‘state or clearly imply in negotiations that they might

litigate over custodial time if not given certain financial terms’ in a family law context.826

824 Garcia, Darley and Robinson (n 202).
825 Altman (n 154).

826 Thid 539.
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Garcia asked participants to rate the appropriateness of five negotiation tactics:
exaggeration, false promises, denying the validity of true information, misleading, and
threatening delays.827 The questionnaire used in Garcia’s study was derived from a rigorously
tested SINS scale developed by Robinson and Lewicki.828

3  Selection of the Tactics for the Survey

One of the issues that emerged in considering prior studies in Chapter 4 is that the open-
ended interviews of UK lawyers revealed a wide range of tactics but produced no quantifiable
data, while the quantitative studies of US lawyers produced quantifiable data but only on a
few types of EANTSs. In designing the study, I aimed to develop a survey which would both

test a diverse variety of tactics but also produces quantifiable data.

Given the practical limitations of a PhD, it was feasible to study only a small proportion of
tactics identified in Chapter 1. This section explains the reasoning behind the selection of the

five tactics used in the survey:

e exaggeration;

e withholding of information;
e threats;

e abuse of process; and

¢ making the opponent uncomfortable.

The tactics were selected so as to generate evidence in relation to some of the key issues
highlighted in the previous chapters, but also with a view to testing their general relevance to

all types of legal practice.

The first two tactics (exaggeration and withholding of information) are based on the
manipulation of information. Manipulation of information and deception is one of the most
studied areas and, as identified in Chapter 2, a category of tactics that has attracted more
attention than any other. The review of the Rules in Chapter 2 and reported cases in Chapter
3 revealed both recent and older cases, as well as ambiguities in the Rules. This topic appears
quite important and relevant to Australian lawyers and hence is incorporated into the survey

instrument.

827 Garcia, Darley and Robinson (n 202) 736.

828 Robinson, Lewicki and Donahue (n 117).
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Two types of tactics are used because, as Wolski argued, the Rules appear to distinguish
between two types of honesty.829 One relates to the accuracy of information conveyed, and
the other is concerned with ‘the sharing of information or, conversely, the withholding of
it’.830 The only previous empirical study of lawyers in Australia (Davis83:, see Chapter 4
Section C) highlighted that a significant proportion of lawyers considered it necessary to

exaggerate. Thus, exaggeration is included in the questionnaire.

The issue of withholding of information is also important. Seminal cases reviewed in Chapter
3, such as Mullins832 and Fleming,833 demonstrate that even experienced practitioners who
put their mind to it can get their assessment of such tactics wrong. Thus, the tactic of

withholding information is also included in the survey.

The third tactic that is included in the survey relates to the use of threats or external
leverage. Threats appear to be a particularly difficult area to traverse and are mentioned in
the majority of the recent cases, including LSC v Sing in Queensland; Legal Profession
Complaints Committee v MLS [2010] WASAT 135 in Western Australia and Legal Services
Commissioner v Sampson (Legal Practice) [2013] VCAT 1177 (10 July 2013) in Victoria.
Threats require the navigation of a number of fine lines, including courtesy, extortion and

protection under the Australian Consumer Law.

The fourth tactic, abuse of process, is a tactic that has received much media attention and
judicial consideration. This tactic has been the subject of high-profile cases, most notably
Flower & Hart,334 which implicated Ian Callinan before his elevation to the High Court. The
significance of this tactic is that it has even been described as a ‘threat that could destroy our

justice system’.835

8290 Wolski, ‘An Evaluation of the Rules of Conduct Governing Legal Representatives in Mediation:

Challenges for Rule Drafters and a Response to Jim Mason’ (n 296) 190.

830 See also more recently Bobette Wolski, ‘On Mediation , Legal Representatives and Advocates’
(2015) 38(1) UNSW Law Journal 5, 14.

831 Davis (n 671).

832 [2006] LPT 012.

833 [2006] WASAT 352.
834 (1998) 156 ALR 169.

835 Ipp (n 257) 219.
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The final tactic that is included in the survey—making the opponent physically
uncomfortable—is included because it is something of an outlier among the tactics identified
in Chapter 1. It is rarely mentioned in the literature and never in cases. However, it was also
one of the tactics that was mentioned in Lewis’s 2017 study of lawyers. These characteristics
make it interesting to explore and compare to the other tactics, which have received a lot

more legal and scholarly attention.

The five tactics selected for the study represent most of the main classes of tactics identified
in Chapter 1. The only classes which are not included are the timing tactics and the tactics
relating to manipulating individuals. They were not included because they are conceptually
similar and often go hand in hand with abuse of process or making an opponent

uncomfortable.

4  Question Wording: Principles

Once the decision was made on the tactics to be studied, I developed questions using the

following three principles:

1. the wording targets conduct which is ambiguous under the Rules considered in
Chapter 2;

2. avoid morally or legally loaded questions that might prompt desirable responses (for
example, do not refer to misrepresentation, or threats directly); and

3. use plain and clear language.

An issue that was considered but deemed outside the scope of the survey design was whether
to incorporate references to materiality into the question. For example, exaggeration could
be only slight or could be egregious. Likewise, making someone uncomfortable could involve

setting the air-conditioning to so it is just slightly uncomfortable or very hot.

I have left this out of the study design because the intent of the survey instrument is to test
the underlying principles in line with the ASCR and the general law, but also because it is a
complex and unresolved subject that warrants a separate investigation. The ASCR, for
example, is largely silent on materiality. Rule 4, for example, requires honesty and integrity
without qualifications or reservations. This would imply that even minor exaggeration would
not be permitted. Likewise, in the criminal law of Western Australia, which could apply to

making someone physically uncomfortable, there is no tolerance for even ‘minor’ assault.83¢

836 See eg Pearce v Paskov [1968] WAR 66 in which the Supreme Court of Western Australia rejected

the principle ‘de minimis non curat lex’ — law is not concerned with trivialities in this context.
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The next five sections explain the development of the specific wording of the questions

included in the survey.

(a) Exaggeration

The first tactic is about the accuracy of information. It is formulated as follows:
Exaggerate what the client is realistically entitled to.

Exaggeration could be a relatively common type of behaviour on which the Rules provide
conflicting guidance. Davis’s survey in Queensland found that 37% of personal injury lawyers
agreed that it was often necessary to misrepresent the strength of their position.83” The Rules
say that there is a fundamental duty to be honest in all dealings (r.4.12), which seems to be
inconsistent with exaggeration since, by definition, it involves going ‘beyond the limits of
truth’.838 In the Western Australian context, for example, Standing suggested that
exaggeration is not acceptable at all.839 However, both the Law Council of Australia84° (who
drafted the Rules) and Wolski84! interpret rule 34.1.1, as permitting exaggeration that falls

short of grossly exceeding legitimate assertion of the client’s rights.842

The question is worded so as to test whether lawyers think that exaggeration in general is
permitted. The complicated language of the rules which refers to ‘legitimate assertion of the
rights or entitlements’ is simplified to ‘what the client is realistically entitled to’. Whilst
‘realistic entitlement’ is not an established legal test, neither is the ‘legitimate assertion’ used
by the rules. The rules use the word ‘real’ both in the glossary and r17.2.1, so lawyers should
not find it difficult to interpret. Genn’s interviews revealed that many negotiators considered

the value of each case to be in a range between ‘realistic’ (i.e., what a judge was likely to

837 Davis (n 671).
838 Macquarie Dictionary (online at 1 June 2020) ‘exaggeration’.

839 Steven Standing, ‘Ethical and Legal Obligations in Mediations and Other Negotiations’ [2015]
(August) Brief.

840 Law Council of Australia, Review of the Australian Solicitors’ Conduct Rules (2018) 134.

841 Bobette Wolski, ‘The Truth About Honesty and Candour in Mediation: What the Tribunal Left
Unsaid in Mullins’ Case’ (2012) 36 Melbourne ULR 706 <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=36

+Melbourne+U.+L.R.+706&srctype=smi&srcid=3B15&key=881649294964bogbdd1274¢8b77bccof>.

842 The rule prohibits solicitors from making ‘any statement which grossly exceeds the legitimate

assertion of the rights or entitlements of the solicitor’s client’.
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award) to ‘favourable’ (based on unexpected advantages arising from negotiations);843 this

terminology should be easily understood by practitioners.

(b) Withholding Information

The second tactic is about withholding information from the other negotiator. It reads:
withhold information that is advantageous to the other side*(*other than for criminal

defence).

The cases of Mullins®+4 and Fleming®+5 demonstrate how difficult it is for lawyers to navigate
disclosure obligations in out-of-court negotiations. The wording of this tactic is derived from
the common law Peruvian Guano test,84¢ which applied to litigation. The more recent
jurisprudence of the High Court relating to misleading and deceptive conduct refers to a
‘reasonable expectation of disclosure’ test;847 however, this test does not lend itself to being

formulated as a tactic.

An important feature of this tactic is that it refers to ‘information’ rather than ‘facts,’
‘evidence’ or ‘law’. The Rules refer to all of these concepts in various contexts—ranging from
the duty to protect the confidentiality of information (r9.1), to disclosing facts in ex parte
applications (r19.4), drawing the courts’ attention to law against the client’s case (r19.6) or
evidence about which the opponent might be mistaken (r19.12). As Mullins84®¢ demonstrates,
professional standards can also have a complex interaction with the rules of disclosure

applicable to the particular negotiating setting.

Given this complexity, the question is intentionally designed to ask lawyers a simple
question: do they think it is permissible to withhold information that might be against their
case? The question might, however, be too simple, so I would recommend that future
research explores the various dimensions of it to understand if it matters whether one refers

to facts, evidence, law or another type of information, whether the answers change if one

843 Genn (n 693).

844 [2006] LPT o012.

845 [2006] WASAT 352.

846 Compagnie Financiere du Pacifique v Peruvian Guano Co (1882) 11 QBD 55

847 See Miller & Associates Insurance Broking Pty Ltd v BMW Australia Finance Limited [2010] HCA
31 per French CJ and Kiefel J at [19]-[21]

848 [2006] LPT o012.
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qualifies such information as being ‘material,” and when are changes to information

disclosed.

Finally, this tactic is expressly framed to exclude the criminal defence context. This is done
for two reasons. First, a fundamental feature of the criminal justice system in Australia is
that the defendants are not generally under any obligation to disclose anything adverse to
their cases. Second, piloting the questionnaire without expressly excluding this context

prompted comments from participants as they felt obliged to point out such an omission.

(c) Threats: External Leverage

Another topic that can be difficult to navigate for lawyers is the use of threats. The tactic in
the survey is worded as follows: use or suggest using something beyond the content of the

negotiation for external leverage (e.g., going to media, contacting a regulatory authority).

The tactic was worded specifically so as to avoid using the word ‘threat’ while capturing what
the conduct actually entails. Reference to threats was excluded based on the feedback
received during piloting and is in line with the approach of previous studies. The feedback
received during piloting was that lawyers are alive to the use of this word and will ‘skirt
around an explicit threat’. Altman took account of this phenomenon by asking the
participants whether threats of asking for more time with children were clearly implied in
family property negotiations. Pepe explored this by asking lawyers, first, whether they
considered it permissible to use a threat and then, as an alternative, whether they would

stress that something might happen, that is, make an implicit rather than explicit threat.

The distinction between explicit and implicit threats was also highlighted in Chapter 3 in the
context of the discussion of the cases of LSC v Sing849 and Sampson. 8¢ In Sing, the
practitioner stopped short of making an explicit threat by saying that it was his intention to
refer the matter for investigation to competent authorities. Sing was not disciplined.
However, when the threat was explicit—such as in Sampson, the lawyer was found to have

breached the relevant ethical standards. The Rules provide patchwork guidance.

The tactic is framed around a common theme across multiple types of threats: using
something that is external to what the dispute is about to gain leverage. As this could be

difficult to interpret, two examples are included in brackets in the description of this tactic.

849 [2007] LPT 004.

850 [2013] VCAT 1177.
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(d) Abuse of Process

The tactic of using processes is worded as follows: use a legal process for a purpose for which

it is not intended (e.g., to cause delay or require unnecessary disclosure).

The wording of this tactic also emerged from the consideration of case law in Chapter 3. Ipp
referred to this type of conduct as using processes for an ‘ulterior’ purpose. This word has
negative connotations and hence was replaced by a more simple description: purpose for
which it is not intended. Examples are also included in relation to this tactic and are drawn
from the case of Flower & Hart,?5! which concerned the conduct of a lawyer who assisted a

party in delaying proceedings and making burdensome requests.

(e) Making the Opponent Uncomfortable

The final tactic is worded as follows: put negotiators in uncomfortable circumstances (e.g.,
last-minute change of venue, hot or cold room). This tactic is not framed to take into account
any particular cases or rules, as none specifically apply to it. It is intended to simply test a
tactic that has come up in the literature to see how lawyers would respond to a tactic on

which there is effectively no explicit guidance.

5  Demographic Questions, Research Ethics and Opt Out

As noted in the introduction to this Chapter, one of the aims of this study is to address the
lack of information on factors that might be associated with potentially unethical conduct.
The survey design takes this into account by including questions about the participants’
demographic characteristics. The section is included for two reasons: first, to see if any of the
demographic factors have a statistical relationship with the responses provided in relation to

the tactics; and second, to better understand if the sample is representative.

The review of the prior studies in Chapter 4 revealed a range of approaches to studying the
impact of other factors. Pepe, for example, referred to the firm size, post-admission
experience and gender. Hinshaw also tested whether the participants correctly understood
the law.852 As noted in Chapter 4 Section B, there is a very wide range of factors that could

have an impact on lawyers’ conduct.

The choice is much narrower when it comes to checking what characteristics might make the

sample representative. The main document that tracks the characteristic of the legal

851 (1998) 156 ALR 169.

852 Hinshaw and Alberts (n 767).
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profession in Australia is the ‘State of the Profession’ report published by the Law Society of
New South Wales.?53 The report refers to a variety of factors that lawyers might be interested
in, including some that are unique to the legal profession. In addition to age, gender and
other general characteristics, the report refers to areas of law and the level of post-admission

experience of lawyers.

In addition to these theoretical considerations, the survey design had to receive the approval
of the University of Western Australia Human Research Ethics Committee. The Committee
expressed concern about an early version of the questionnaire: asking for too much

demographic data could undermine the anonymity of the participants.

In order to address this concern, the questions were kept to a fairly high level. The responses
were ‘bucketed’ and kept at a high level of generality. For example, instead of asking the
participants their exact age or number of years of post-admission experience or the number
of lawyers in their practice, they only had to pick a response of a few broad categories or

brackets.
Ultimately, the survey asked the participants to provide the following data:

e whether they have a current practising certificate;

e age bracket;

e self-described gender (male, female, in another way);

e years in practice since admission;

e practice sector (e.g. solicitors, barrister, in-house etc);

e practice size;

e main practice area (area of law, multiple responses possible);
e State/Territory; and

e location.

Additionally, the participants were provided with an option to opt out of demographic
questions altogether. Twenty-two (n = 22) participants expressly selected this option. A
further twenty-two lawyers (n = 22) dropped out of the questionnaire after completing the

first question but without completing the demographic questions.

853 Law Society of New South Wales, 2018 National Profile of Solicitors (2019)
<https://www.lawsociety.com.au/sites/default/files/2019-07/2018 National Profile of
Solicitors_final report_190619.pdf>.
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Whilst this reduced the amount of the data collected, the amount of data collected from the
remaining participants (n = 233) was sufficient to conduct statistical analysis and gain

insight into the overall composition of the sample.

6  How Statistical Analysis Was Used to Study Relationships within the Data

Statistical analysis was used to interpret and evaluate relationships between the responses to
different questions. The Analysis was performed using the Qualtrics Stats iQ system version

current as of August 2020.854 The results of this analysis are reported in Chapter 6.

The relationships were analysed using Pearson's chi-squared test. Whilst the p-values
produced by the chi-squared test are reported in the next Chapter, the underlying data itself
is only reported for the results where the p-value is less than .05. Such results are

conventionally considered as being ‘statistically significant’.

The focus on statistically significant p-values follows the scientific convention, but it also has
its limitations.855 P-values indicate how likely it is that, based on the assumed statistical
model, one variable has no impact on the other—the null hypothesis’.85¢ The smaller the p-
value, the less likely it is that there is no statistical relationship between the two variables. In
other words, lower p-values indicate that there is a statistically significant relationship
between variables. There is no scientific basis for adopting a p-value of .05 as a cut-off point
for what is ‘statistically significant;’ this is merely a convention. It provides a useful shortcut
in the sense that anything above .05 would have increased the likelihood of occurring by

chance or coincidence.

However, this is not to imply that the p-value is the same as the probability that random
chance produced the observed data.85” The P-value is merely a statistical test that indicates a

relatively close fit between statistical models.

Adoption of this threshold for reporting the results is not intended to be dismissive of the

value of the data where the p-value is above .05. Such data may demonstrate areas where

854 See further technical details at https://www.qualtrics.com/support/stats-iq/analyses/statistical-
test-assumptions-technical-details/ accessed 20 August 2020.

855 Ronald L. Wasserstein and Nicole A Lazar, ‘The ASA’s Statement on p-Values: Context, Process, and
Purpose’ (2016) 70(2) American Statistician 129
<http://dx.doi.org/10.1080/00031305.2016.1154108>.

856 Tbid.

857 Ibid.
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there is a low likelihood of finding a statistical or causal relationship. This can help shape
future research so that time is not wasted on areas which are unlikely to yield insights or
results. Additionally, results which show that there are no statistically significant

relationships can challenge prior assumptions.

P-values in this Chapter are reported in accordance with the 6t edition of the APA style
manual (American Psychological Association, 2010) so that exact values to three decimal

places are reported, but for p-values less than .001 as p < .001.

In addition to reporting on p-values, this thesis follows the recommendation of the American
Statistical Association (ASA) in reporting the 'effect size’. This is an abstract measure of
association between two variables which provides insights into how much effect a variation
in one variable has on another variable. In this Chapter, this measure is calculated using

Cramer's V test.

(a) Risk of False Positive Findings with Multiple Tests: Bonferroni Correction

The statistical tests were run by reference to the ten sets of responses (dependent variable)
and eight demographic data points (independent variable). This resulted in 80 tests. The
significant number of tests meant that there was a strong case for applying Bonferroni
correction to p-values. The underlying reason for this is to avoid the criticism of ‘data
dredging’—in other words, running statistical tests until a significant result emerges.85% For
example, when 80 tests are run on a set of data, there is a 98.5%859 probability that there will

be a statistically significant result by chance.

There is also a case against applying the correction in circumstances such as this project.
Perneger explained that the correction is based on the assumption of a ‘universal null
hypothesis’.860 In other words, any single one of the results would prove a single overall
relationship.86 In the context of this project, such a hypothesis would have to be very

broad—something to the effect that the ‘external variables influence lawyers’ so that any one

858 Rolf HH Groenwold, Jelle J Goeman and Saskia Le Cessie, ‘Multiple Testing: When Is Many Too
Much?’ (2021) 184(2) European Journal of Endocrinology 11.

859 Calculated using the online calculator:

https://www.quantitativeskills.com/sisa/calculations/bonfer.php?Alpha=0.05&N=80&Corr=0.00&D

f=00 accessed 1 August 2020.

860 Thomas V Perneger, ‘What’s Wrong with Bonferroni Adjustment’ (1998) 316(7139) British Medical
Journal 1236.

861 Tbid.
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variable would prove it. However, this is not the aim of this research project. The project is
exploratory in nature. Each EANT is conceptually distinct, as are the variables. Each test in
this case is unique. To paraphrase Perneger, a medical example would be if a doctor ordered
80 tests to diagnose a condition. If they were 80 of the same test used to diagnose a single
condition, then Bonferroni correction would be necessary, as one of the tests could be a false
positive by chance. However, if the tests are different and any one of them could point to any
one of multitudes of conditions, then a Bonferroni correction would be unnecessary.862 In
fact it would likely have a negative impact—rendering positive results as false negatives. This

project is intended to be in the second category.

Multiple testing remains a subject of ongoing debate. The current best practice appears to be
to report all the results while highlighting their potential limitations. As such, when the
results are reported in the next Chapter, I will report both the results by reference to the

conventional alpha of p < .05 and the alpha following Bonferroni correction.

7 Limitations

This study’s design leads to its main limitation: lack of reference to objective data. While the
project, to adapt the language of the ALRC, sought to move away from ‘anecdote and
impression’ and towards a ‘platform of empirical reality,” much of the information in this
thesis is based on lawyers’ perceptions. To give an example, the survey results in Chapters 4
from other studies and 6 in this s tudy, are based on how lawyers think they would assess
EANTSs and how frequently they think EANTSs are used. Therefore, the responses could
reflect their individual perceptions, which could be different from objective reality. However,
at a higher level, this is consistent with this research project’s epistemological and
ontological positions, which assume that there may be multiple realities which are socially

constructed, shaped and informed by lawyers’ individual experiences.

The survey design could be affected by desirability or satisficing biases, whereby respondents
could have provided answers which they might have thought might make them look good or
that the researcher sought. Despite the recruitment efforts, my exploratory study also had a
limited sample (275 participants), which might not be representative of the broader
profession. An objective study of lawyers’ files or observations of actual negotiations on a
larger scale could reveal a completely different picture. It is possible that in practice EANTSs
are encouraged by lawyers and used in every negotiation, but the opposite is also a

possibility: that they are almost never used, and the survey responses are a product of a few

862 Thid 1236.
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outliers, or a social construct influenced by popular media. This is an inherent limitation of

the methods and approaches used in this thesis.

However, it is a limitation that may be difficult to address. Secrecy is an integral feature of
legal negotiations. It could be difficult to overcome at scale or even at all because lawyers
might not consent to waive it to assist research. Additionally, the act of trying to objectively
measure lawyers’ conduct may influence the results. Participants might self-censor both in
the sense of avoiding using EANTSs while under observation or excluding themselves from
the study for fear of being found out or waiving legal or without prejudice privilege. Another
mitigating factor is that while this project partly relies on self-reported surveys and
perceptions, its findings are strengthened by the variety of evidence used, which all point to
the same conclusion. While one survey could be considered unreliable, it looks different
when it suggests conclusions consistent with over a dozen prior studies, including those
overseas, even more so when considered in light of reported cases, which are court

judgments and involve significant stakes for those involved.

C  Recruitment of the Participants

The study participants were recruited in March-July 2020 using an open invitation
distributed through a range of channels. This included various law societies and bar
associations across Australia, my supervisors’ and my own professional networks and social
media. A link to live survey results was included as an incentive to participate. All

recruitment was conducted in accordance with prior Human Research Ethics approvals.s63

1 Recruitment Strategy

The law societies and bar associations were approached through their national peak bodies:
the Law Council of Australia and the Australian Bar Association. The constituent members of
these national bodies were requested to circulate the following invitation to their own

members:

Where do lawyers draw the line on negotiation tactics and which tactics do they use?
Complete the following brief and anonymous online survey to help UWA PhD
researcher and see live results of others’ responses:

http://uwa.qualtrics.com/jfe/form/SV_doDgxkswvnlodtb

863 The University of Western Australia has provided approval to conduct this research with reference

number RA/4/1/8406 in accordance with its ethics review and approval procedures.
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Follow-up messages were sent to the societies and bar association to check if they had sent
out or were planning to send out the invitation to their members. The only professional body
to decline to send out the invitation was the Law Society of New South Wales. The Law
Institute of Victoria circulated the invitation by ‘liking’ it on social media. The professional
networks approached to disseminate this invitation included law firms and not-for-profit
organisations. The law firms which were approached had a presence across multiple States
and included specialist as well as full-service law firms. The non-profit organisations

included Legal Aid and Aboriginal Legal Services Bodies.

The invitation to participate in the survey was also distributed using my (Twitter and
LinkedIn) and the University of Western Australia's (Twitter and Facebook) social media

accounts.

2 Challenges in Recruitment and Comparison of Channels

All responses were anonymous. For this reason, the source of the referral was not tracked.
This hinders an informed comparison of the effectiveness of the different channels used to
recruit participants. However, as there was a difference in timing when each of the methods
was used, a number of observations can be made about the effectiveness of the adopted

recruitment processes.

First, the number of participants who responded is relatively low in comparison to the total
potential audience of the invitations sent out by various law societies and bar associations,
particularly as it is mandatory for most types of lawyers to be members of such

organisations.

Second, there was a noticeably large influx of responses received after a Legal Aid body sent
out the invitation to participate to their in-house and panel law firms. This particular
invitation was sent out at a time when participant responses from other sources were down

to a few a week. Thus it stood out.

Third, there was no noticeable surge in responses when the invitation was posted on social
media even though the invitation was posted by UWA School of Law, which had close to a
thousand ‘followers’ and was ‘liked’ by the Law Institute of Victoria and law academics with

had many thousands of ‘followers’.

The lack of effectiveness of recruitment through some of the State and Territory professional
associations raises interesting questions about the level of their engagement with their
members, their commitment to facilitating research, but also the relevance of the research to

practising lawyers. Failure in any one of these factors could result in lower participation
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rates. It is outside of the scope of this project to provide a detailed analysis of this process,
although the high level of participation following the Legal Aid message seems to indicate the

problem did not lie with the profession’s interest in the subject of this research.

However, future researchers may wish to note this as a word of caution in relying on law
societies and bar associations as a recruitment channel. I would instead recommend
engagement with other professional associations and non-profit sector organisations, which

include or contract with a lot of practising lawyers, such as Legal Aid.

The next section of this Chapter outlines the characteristics of the sample.

D  Characteristics of the Sample

A total of 233 of 275 respondents (84%) answered demographic questions. Twenty-two
respondents (n = 22, 8%) chose to expressly opt out of providing such data. The remainder

did not complete this question.

Overall, the sample was diverse. There was a substantial representation of lawyers across all

Australian jurisdictions, practice areas, and with different demographic characteristics.

In terms of jurisdictions, Western Australia was best represented (n = 103), followed by
Queensland (n = 49), NSW (n = 33) and Victoria (n = 23), Tasmania (n = 9), South Australia
(n =7), Australian Capital Territory (n = 4) and Northern Territory (n = 2) (Figure 3).

State/Territory

103
100
50 49

33
HE s
9 7

0 | [ et 2

WA QLD NSW ViC TAS SA ACT NT

Figure 3 Distribution of Study Participants by State and Territory

The sample included lawyers who work in City/CBD locations (77%) as well as suburban

(12%) and regional/remote (11%) locations.
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Location
/ Regional/remote [11%]
Suburban [12%]

Metro CBD [77%]

Figure 4 Distribution of Study Participants by Urban and Regional Location

The gender of the sample was evenly between females (49.8%) and males (49.8%), and one

respondent identified in another way (0.4%).

How do you describe your gender?

In another way [0%, 1]

Male [50%, 115] Female [50%, 115]

Figure 5 Participants by Gender

In the survey sample, there was an even spread of respondents across the age groups.
Younger lawyers (under 30) were under-represented (7%) when compared to the national
profile, where they make up 18% of the profession.864 The 30-39 group at 27% is closer to the

national figure of 32%. Similarly, the 40-49 group, which was also 27% of the sample, is not

864 Law Society of New South Wales (n 853).
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far off the national sample, where they make up 22%. More senior lawyers are somewhat
over-represented as they make up 15% of the national profession but 20% of the sample.
Likewise, the most senior of lawyers, those over the age of 60 made up 18% of the sample,

whereas nationally, they make up 13% of the profession.

Age
27% 27%
20% 20% 18%
B
o R
Under 30 30-39 40-49 50-59 60 and over

Figure 6 Participants by Age

The number of years the respondents have been admitted is relatively similar to the national
profile published by the Law Society of New South Wales.8¢5 More junior lawyers are
somewhat under-represented in the sample when compared to the profession nationally: 4%
compared to 9% nationally for those with less than one year since admission and 13% to 19%
for those between 2 and 5 years of experience. The figures are closer for those with 6 to 10
years (16% in the sample compared to 18% nationally) and 11 to 15 years (18% vs 13%). The
more long-standing members of the profession with over 16 years of experience are over-

represented (49% compared to 39% nationally).

Years in legal practice since admission
34%
30%

20% 18%
16% o
13% 15%
10%
4%
0% [
1 or less 2to5 6to 10 11to0 15 16 to 30 over 30

Figure 7 Participants by Years Since Admission
Different practice sizes were represented, ranging from sole practitioners (45%, many of

whom no doubt were barristers), small practices with 2-4 partners or principal lawyers

(25%) and 5-10 (9%) as well as medium practices with 11-20 partners or principals (4%), and

865 Thid.
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21-39 partners (2%) as well as from larger practices with over 40 partners or principals
(17%).

Practice size

45%

40%
25%
20% 17%
0 2%
0% [ ] — —
Sole 2-4 partners or  5-10 partners  11-20 partners  21-39 partners 40+ partners or
practitioner principals or principals or principals or principals principals

Figure 8 Participants by Practice Size

The sample comprised a diversity of groups within the profession, including solicitors (59%),
barristers (24%), in-house counsel (3%), government lawyers (5%), non-profit (3%) and

other lawyers(6%).
Practice sector
59%

40%
24%

N .
3% 5% 3% 6%
0% — I — I
Solicitor Barrister Corporate Government  Community/non Other
in-house legal lawyer -profit

Figure 9 Participants by Practice Type

The respondents were invited to select all the main areas of law in which they practice. On
average, they selected 1.4 areas per respondent. The selections were as follows:
Administrative law (n = 16), Civil Litigation (n = 60), Commercial law (n = 54), Corporate (n
= 9), Criminal (n = 44), Employment/Industrial (n = 36), Family law (n = 70), Insurance (n
=13), Personal Injury (n = 34), Property/Conveyancing (n = 13), and Wills and Estates (n =
25).
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Administrative law _ 4%
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Insurance _ 3%
Corporate - 2%
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Figure 10 Participants by Main Practice Areas (Multiple Selections Possible)

E Summary

This Chapter outlined how I developed a survey designed to explore some of the key answers
suggested by the literature considered in the previous Chapters. The underlying aim was to
develop a tool for gathering data about how lawyers assess EANTs and how frequently they

use such tactics. This dictated a quantitative approach.

The survey was developed through an iterative process, using prior studies as a template and
as a source of guidelines in each phase. The draft survey was piloted and tested, and
amended in line with the feedback from the pilot participants. The survey includes tactics of
exaggeration, withholding of information, external leverage, use of processes and making the
opponent uncomfortable. They were selected from the catalogue developed in Chapter 1. The
questions were formulated to focus on the ambiguities in the Rules identified in Chapter 2.
The questions were further refined on the basis of feedback received from testing on a

limited number of practising lawyers. The final survey questions are set out in Appendix 1.

Demographic questions were added in order to better understand the characteristics of the
sample and also to facilitate displaying a statistical relationship between demographic
factors and the participants’ responses. As set out in the next Chapter, the relationship
between this data and the responses about tactics was analysed using Pearson’s Chi-Squared
Test and given the large number of tests (n = 80), Bonferroni correction was applied to the

alpha, reducing it from p < .05 to p < .000625.
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CHAPTER 6 —EXPLORATORY SURVEY RESULTS:
AUSTRALIAN LAWYERS AND EANT'S

A Introduction

Chapter 5 explained the process of developing and administering a survey to 275 lawyers
across Australia, including the sample characteristics. This Chapter presents the results of
the survey and the statistical analysis of the data. The results follow the structure of the
survey; they are set out descriptively in Parts B-F by reference to individual tactics in the
order that they appeared in the survey. Part G contains a summary including summary
diagrams of how lawyers responded, specifically whether they considered the EANTSs
permissible, how frequently they used the EANTSs and how frequently they thought other
lawyers used EANTS.

B  Exaggeration

The survey results revealed that almost half of the participants (48%) assessed exaggeration
as not permissible. Less than one in six (15%) considered it permissible, with the rest
assessing it as either probably not permissible (15%) or probably permissible (22%). When it
came to the frequency of use of exaggeration, 44% reported never using this tactic
themselves, 33% using it seldom, 11% about half the time and 12% were using it often. Very
few participants never encountered other lawyers using exaggeration as a negotiation tactic
(only 4%). A slightly higher proportion (13%) thought others used it seldom. However, more
than four in five (83%) thought the tactic was used at least half the time or more. This is
comprised of 17% of the total sample who thought it is used half the time, 54% often, and

12% all the time.

Statistical analysis of the relationships within the data revealed that the participants’ use and
assessment of exaggeration were highly correlated with their responses in relation to how
frequently other lawyers used the tactic (p < .0006). There was a direct and positive
relationship. In other words, those participants who indicated that others ‘often’ or ‘always’
use this tactic were more likely to find this tactic permissible and use it themselves with a
higher frequency. The opposite was also true. Those who indicated that others never or only
seldom exaggerated were more likely to assess the tactic as not permissible (82-83%) and

less likely to use it.
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Statistical analysis of demographic factors revealed that none except for one factor had a
statistically significant relationship with the responses given in relation to exaggeration. The
only factor that was statistically significant in this context was the participants’ State or
Territory in relation to whether the participants would find exaggeration permissible (p =
.02). The results revealed that the largest proportion of lawyers who did not think
exaggeration was permissible was in the NT (100%), followed by the ACT (75%), Tasmania
(56%),8¢ Western Australia (55%) and New South Wales (55%). A substantially lower
proportion of participants assessed the tactic as not permissible in Queensland (37%) and
South Australia (29%), with Victoria being last (22%). Victoria also had the largest

proportion of lawyers who assessed the tactic as ‘permissible’.
Three aspects of these results were particularly surprising:

1. the extent of discrepancy between the frequency with which the participants said
they used the tactic as opposed to how often they perceived that the other lawyers

used the tactic;

2. that fewer participants said they never used the tactic (44%) than assessed it as not

permissible (48%); and

3. only one demographic factor had a statistically significant association with responses

-State and Territory.

In the first case, the result was surprising because of how big the difference was between how
the participants reported their own use of the tactic and its use by other lawyers. The
difference was the starkest in relation to this tactic, closer to the extremes. While 44% of
participants said that they never used this tactic, only 4% could say the same in relation to
other lawyers. Towards the other end of the spectrum, while only 12% indicated that they

used exaggeration ‘often,” more than half (54%) said other lawyers use the tactic ‘often’.

The second surprise finding challenges the assumption that lawyers always abide by what
they consider to be permissible. The results indicate that some of the participants used

exaggeration even though they considered it not permissible. This flows from the fact that
48% of the participants assessed the tactic as not permissible, but only 44% indicated that

they never used it. That is, at least 4% of these respondents used it to some extent.

866 Note: Tasmania (n=9) and the territories (n=2-4) had also very small sample sizes, which skewed

the data.
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The finding that only one out of seven demographic factors (State or Territory) had a
statistically significant relationship with the results was surprising because previous studies
suggested other factors, such as age, gender and experience as being more likely to influence

the responses.

C  Withholding of Information

With regard to the EANT of ‘Withholding of Information,’ two in five of the participants
(39%) considered that it is not permissible to withhold information. Slightly over one in five
(22%) considered it permissible, with 23% reporting that it is probably permissible rather
than not permissible (16%). Similar proportions of participants indicated that they never
used this tactic (43%) or used it seldom (30%), with just over a quarter (27%) indicating they
used it about half the time or more. The participants indicated that they believed other
lawyers used the tactic, too, with only 7% saying they thought other lawyers did not use it.
Among those who said other lawyers used this tactic, 35% thought it was used seldom, 17%
about half the time, 35% frequently and 7% often.

The participants’ assessment of the tactic had a statistically significant association with its
use by other lawyers (p < .0006), age (p = .012) and State or Territory (p = .015). The
participants’ own frequency of use of the tactic was only associated with its use by other
lawyers (p < .0006) and one other factor: years in practice. Statistical analysis did not reveal

any other statistically significant relationships in relation to these variables.

Similar to the results in relation to the other tactics, the conduct of other lawyers directly
correlated with the participants’ own use and assessment of the tactic. Namely, the higher
the frequency of use of the tactic by other lawyers, the more likely the survey participants
were to consider it permissible and use it with a higher frequency. The opposite was also

true.

When it came to age, the trend appeared to be for older participants to find the tactic either
permissible or not permissible, with fewer selecting the options reflecting uncertainty in
assessment (‘probably permissible’ and ‘probably not permissible’). The youngest lawyers,
under 30 years old, were least likely to find the tactic permissible (12%), while this figure was
the highest for the most senior participants, as 29% of lawyers over 60 considered the tactic

permissible.

There was also a statistically significant relationship between the participants' reported State
or Territory and their assessment of whether withholding of information is permissible.

Around half of the participants from Queensland and Western Australia (45% and 51%,
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respectively) considered this tactic not permissible. This can be contrasted with less than a
quarter in Victoria, New South Wales and Tasmania (22%, 15% and 22%, respectively). The
number of participants from South Australia, ACT and NT was too low to draw meaningful

conclusions.

The only other factor that was statistically significant in relation to withholding of
information was the number of years since admission, which could be interpreted as the
proxy for measuring experience. The proportion of participants who said they never used
this tactic fluctuated between 41% and 49% for participants with more than one year of

experience. Only 20% of those with one or fewer years reported never using the tactic.

The unexpected outcomes in relation to this tactic were analogous to those found in relation
to exaggeration. The first was that there was a higher-than-expected difference between how
frequently the survey participants said they used the tactic as opposed to how frequently it
was used by other lawyers. The second unexpected finding was that only a few of the external

factors had a statistically significant association with the survey responses.

D  External Leverage/Threats

Almost half of the participants (49%) considered that it is not permissible to use external
leverage, such as going to the media or contacting regulatory authorities, as leverage in
negotiations. An even higher percentage, almost two-thirds (64%), said that they never used
this tactic. A similar proportion (68%) said that other lawyers use this tactic only seldom
(54%) or never (14%). In terms of the remaining participants, only a small proportion
considered this tactic permissible (15%) and just over a third (36%) indicated uncertainty,
comprised of 16% saying it is probably not permissible and 20% saying it is probably
permissible. About a quarter of participants said they use the tactic seldom (27%), and less
than 9% used it more frequently. Likewise, less than a third (32%) of participants said that

others use the tactic half the time or more.

Similar to the other tactics, there was a direct and statistically significant relationship (p <
.001) between the participants' assessment and use of this tactic, on the one hand, and the
use of the tactic by other lawyers. A higher perceived frequency of use by other lawyers was
associated with the participants being more likely to find this tactic permissible and use it

with a higher frequency. The opposite was also true.

There was also a statistically significant relationship between the participants’ assessment of
whether the use of external leverage is permissible and their State or Territory. Excluding

States or Territories with less than 10 participants, in the majority of States, around 41-44%
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found this tactic not permissible (NSW, Victoria and Queensland). Western Australia was an
outlier, with a significantly higher percentage of lawyers finding the tactic not permissible
(64%). Victoria was an outlier in terms of the proportion of lawyers who considered the tactic
permissible as over a third (35%) assessed it as permissible, which can be contrasted with

7%-16% for other States.
There were two surprise results:

1) more than twice as many lawyers in Victoria found this tactic permissible than in any
other jurisdiction; and

2) almost 50% more found it not permissible in WA.

E  Abuse of Process

This tactic of using processes for which they were not designed was assessed as the least
permissible of all the tactics in the survey. More than four in five lawyers (83%) considered it
not permissible, and just 1% permissible. The responses of the remaining participants were
also skewed towards assessing the tactic as not permissible, with 11% saying it is ‘probably

not permissible,” compared to 6% who said it is ‘probably permissible’.

Interestingly, fewer participants indicated that they never used this tactic (77%) than the
proportion of participants who said it is not permissible (83%). This implies that at least 6%

of participants who considered it not permissible still used it.

In general, there was a relatively low proportion of lawyers who indicated that they used this
tactic at least to some degree, 20% reported using it seldomly, with only 3% indicating they
used it more frequently. What is interesting, however, is that despite low levels of acceptance
and self-reported usage, the participants still believed that other lawyers used this tactic
quite frequently. Only 12% thought that other lawyers never abuse processes. Almost half
(48%) thought that this tactic is used seldom. This leaves 40% who considered that this tactic
is used half the time or more frequently, with 20% of participants saying it is used by other

lawyers half the time, 17% frequently and the remaining 2% always.

The participants' responses to whether the tactic is permissible and how frequently they used
the tactic had a statistically significant association with the perceived frequency of use of this
tactic by other lawyers. The more other lawyers used the tactic, the more likely the
participants were to assess it as being permissible or use it themselves with a higher
frequency. The opposite was also true. The participants who said other lawyers did not use
the tactic or used it seldom were more likely to consider it not permissible and were more

likely to use it with a lower frequency.
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Additionally, the frequency of use of the tactic by the participants was associated with the
participants’ number of years since admission (p < .0006) and their practice sector (p =
.013). The participants who had been in practice longer generally tended to use the tactic
less. Thus while 50% of those with one year of experience said they never used this tactic, the
figure increased to 76% for those with 2- to 5 years of experience and higher still among
those with 6 to 10 years (84%), then slightly higher for the 11- to 15-years cohort (85%) and
higher yet for those with over 30 years since admission (86%). The only exception to this

trend was in the 16- to 30-years group, where 75% reported never using the tactic.

The practice sector (i.e., whether one is a solicitor, barrister, etc.) also appeared to relate to
the participants’ responses. The highest usage was reported among in-house counsel,
government lawyers and solicitors, as around a quarter of participants in these categories
(29%, 25% and 23%, respectively) used this tactic at least to some extent. By contrast,
lawyers practising as barristers in the community/non-profit sector or other branches were
likely to use this tactic less frequently. Only 8%-18% of participants in these sectors used the

tactic at all.

Similar to exaggeration, an unexpected outcome was that fewer participants reported not
using it (77%) than the number who considered it not permissible (83%). This implies that

some lawyers might use tactics which they consider not permissible.

F  Making the Opponent Physically Uncomfortable

The tactic of putting the other negotiator in physically uncomfortable circumstances was
considered as not permissible by 55% of the participants. Only 9% considered it permissible,
with the rest assessing it as probably not permissible (15%) or probably permissible (22%).
Despite these numbers, relatively few participants reported using this tactic. The vast
majority (89%) said they had never used this tactic. A small proportion (10%) indicated they

used it seldomly, leaving only 1% who said they use it more frequently.

While the participants indicated that they believed that other lawyers used the tactic more
frequently, the numbers are relatively low. Eighty-four percent (84%) of lawyers said the
tactic is used seldom (45%) or never (39%) by other lawyers. Eight percent (8%) believed it is
used about half the time, with the same proportion (8%) saying other lawyers use it more

frequently.

Statistical analysis revealed that the perceived frequency of use of this tactic by other lawyers
had a statistically significant relationship with both the assessment and the frequency of use

of the tactic by the survey participants (in both cases, p < .0006). Higher perceived
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frequency of use of the tactic by other lawyers was associated with the participants being
more likely to consider the tactic as more permissible and using it with a higher frequency.
The opposite was also true, as lawyers who said that other lawyers never used the tactic were
likely to say that they themselves never used it and considered it not permissible. Thus, 99%
of participants who said that other lawyers never used this tactic never used the tactic
themselves. This figure went down to 88% for those who said other lawyers ‘seldom’ used
this tactic, 82% for those who said it was used half the time, and 47% for those who said it

was used more frequently.

Additionally, State and Territory were associated with the participants’ assessment of the
tactic (p = .02). Also, both the number of years in practice and practice sector were
associated with the participants' frequency of use of the tactic (p = .004 and p < .0006,

respectively).

When it comes to State and Territory, there was a far larger proportion of participants from
New South Wales (n = 33, 18%) and Victoria (n = 23, 26%) who considered this tactic
permissible than in other States and Territories. By contrast, only 4% in Queensland and 5%
in Western Australia found this tactic permissible, and none of the participants from South
Australia, Tasmania and ACT assessed it as permissible. The proportion of participants who
considered this tactic as not permissible was largely similar across all States and Territories.
It was between 55% and 59% in all jurisdictions except New South Wales (42%) and Victoria
(52%).

The proportion of lawyers who never used this tactic declined as the number of years in
practice increased, except at the extremes. Thus, while 100% of participants who had 2 to 5
years in practice said they never used this tactic, this figure came down to 92% for those with
6 to 10 years, then to 90% and 89% for those with 11 to 15 and 16 to 30 years in practice,
respectively. It increased slightly for those with over 30 years in practice to 91%. The

proportion was the lowest at 80% for those with 1 year or less since admission.

The practice sector also had a statistically significant association with how frequently the
participants made opponents uncomfortable. The proportion of those who never used the
tactic was equally high (92%) among solicitors, government lawyers, and ‘other’ types of
lawyers. It was slightly less among barristers (89%) and lower still among in-house counsel
and community lawyers, both at 86%. The frequency of use of the tactic was low among
those who chose other response options: in all sectors except community/non-profit lawyers,
no one used the tactic more frequently than ‘seldom’. In the community/non-profit sector,

however, 14% used it often. It is important to note that the sample among those in the
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community/non-profit sector was very low (n = 7), so this percentage is due to a single

response.

The two surprising results in relation to this tactic are the much higher proportion of lawyers
who found this tactic permissible in New South Wales and Victoria than in other
jurisdictions and that the proportion of lawyers who used the tactic at least to some extent

generally increased the longer they had been in practice.

G  Results as a Whole

The results to substantive responses are summarised in the following figures:

Whether the tactic is permissible
275 Responses

exaggerate 22% 15%
withhold 23% 2%

external factor G 20% 15%
use process | N S 5
make uncomfortable SR 2% 9%
0% 20% 40% 60% 80% 100%
@ Not permissible @ Probably not permissible Probably permissible Permissible
Figure 11 Summary of Responses by Tactic about What is Permissible
How frequently others use the tactic
269 Responses
exaggerate 17% 54% 12%
withhold 17% 35% 7%
external factor 13% 17%
use process [P 20% 17%
make uncomfortable 8% | 7%
0% 20% 40% 60% 80% 100%

@® Never @ Seldom About half the time Often Always

Figure 12 Summary of Responses by Tactic about Frequency of Use by Other Lawyers



How frequently | use the tactic
266 Responses

o T RO

external factor 64% 5% 4%

0% 20% 40% 60% 80% 100%

® Never @ Seldom About half the time Often Always

Figure 13 Summary of Responses by Tactic about Frequency of Use by Participants

Overall, this figure demonstrates substantial disagreement among lawyers in relation to what

is permissible in negotiations, coupled with relatively high rates of usage, both as self-

reported by the participants and in terms of the prevalence among other lawyers as reported

by the participants. The participants reported that they used tactics significantly less

frequently than the frequency with which they believed other participants used the tactics.

Statistical analysis of relationships within the data is summarised in Table 32 below.

Table 32 Summary of Chi-squared Test Results

Peer | Gender Age | Yearsin | Practice Sector | State/ | Location
conduct practice size Terr.

p-values
Assessment
Exaggerate <0.0006 0.590 0.928 0.091 0.111 0.591 0.020 0.191
Withhold <0.0006 0.053 0.012 0.238 0.384 0.436 0.015 0.950
information
External <0.0006 0.604 0.115 0.358 0.375 0.756 0.012 0.852
leverage
Abuse process <0.0006 0.243 0.356 0.111 0.523 0.508 0.393 0.287
Make <0.0006 0.099 0.259 0.462 0.478 0.358 0.020 0.251
uncomfortable
Frequency
Exaggerate <0.0006 0.600 0.614 0.100 0.398 0.731 0.244 0.870
Withhold <0.0006 0.468 0.505 0.031 0.538 0.055 0.161 0.979
information
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External <0.0006 0.217 0.181 0.329 0.985 0.120 0.387 0.439
leverage

Abuse process <0.0006 0.708 0.699 | <0.0006 0.723 0.013 0.542 0.580
Make <0.0006 0.745 | 0.604 0.004 0.774 | <0.0006 0.711 0.984
uncomfortable

Table 32 contains the results of statistical tests performed on the data. Statistically
significant results in the data are highlighted in green and in yellow. The results highlighted
in yellow meet the threshold of statistical significance customarily adopted in scientific
literature, p < .05. This threshold suggests that there is less than a 5% probability of the
relationships between data sets being due to chance. The results highlighted in green meet a
much higher threshold of statistical significance p < .000625. This threshold is based on
Bonferroni correction. As explained in Chapter 5 Section 6, Bonferroni correction is applied
in circumstances where there is concern that multiple testing might lead to accidental
findings of statistical significance. It imposes a higher threshold to mitigate this risk.
However, best practice dictates that both the ordinary threshold and the higher threshold are
reported.

This table demonstrates that peer conduct (Question 2—how frequently others used tactics)
had a statistically significant association with all of the responses relating to the respondents’

assessment (Question 1) and frequency of use of EANTSs (Question 3).

The only two other variables that had a statistically significant association (based on alpha

with Bonferroni correction) with the results were:

e the years in practice and frequency of abuse of process (Question 3); and

e practice sector and frequency of making the opponents uncomfortable.

If the results are considered by reference to the conventional threshold of statistical
significance (p < .05) but do not meet the corrected alpha, then there would be a case for
arguing that a much larger set of variables affect lawyers’ conduct and decision-making. This

would include the statistically significant association between the following responses:

¢ age and how the participants assessed withholding information (p = .012);
e years in practice and the participants’ frequency of use of:

o withholding information (p = .031); and

o making uncomfortable (p =.004);

e practice sector and frequency of abuse of process (p = .013);
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e State/Territory and assessment of:
o exaggeration (p = .020);
o withholding of information (p = .015);
o external leverage (p = .012); and

o making uncomfortable (p = .020).

The rest of the tests in relation to the factors noted above revealed no statistical
relationships. In other words, in relation to age, for example, the only statistically significant
result was in relation to the impact of age and how the participants assessed withholding
information, but no other response. There were no statistically significant results at all in
relation to the following factors: Gender, Practice Size and Location (Metro CBD, Suburban,

Regional /Rural).

Overall, the pattern that emerged is that various demographic factors generally had an
impact on some, but not all of the tactics. The factors also tended to impact either frequency
of use or assessment of tactics, but not both. Some factors had no statistically significant

results.

H Summary

This Chapter reported the results of the survey developed in the previous Chapter. The
survey was administered to 275 Australian lawyers.

The results indicate that the participants were split on whether the EANTs included in the
survey (exaggeration, withholding of information, threats, abuse of process and location) are
permissible. Most of the participants reported that, at least on occasion, they themselves
used some of these EANTS. Further, few participants reported never encountering such
tactics in practice. Indeed, when questioned on how often others use EANTS, the results
suggest that the use of EANTS is rife.

Statistical analysis of the results revealed few statistically significant relationships between
the participants' demographic characteristics and their responses. To the extent there were
statistically significant relationships, their impact appears to be practically imperceptible.
Demographic factors, such as age, gender, location (rural vs suburban vs metro) and
jurisdiction, were not associated with whether lawyers would consider EANTSs permissible,
would themselves use EANTSs or would be likely to be targets of EANTSs.

However, one factor had a very strong and direct statistical association with both how the

participants assessed the EANTSs and how frequently they used the EANTS: the perceived

frequency of use of EANTSs by other lawyers. Participants who reported that other lawyers

used EANTSs with high frequencies were more likely to use EANTSs with a higher frequency
themselves as well as to assess the EANTSs as permissible.
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The implications of these results and issues identified in prior Chapters are discussed in the
next Chapter.
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CHAPTER 7—SYNTHESIS: A MATERIAL PROBLEM?

A Introduction

This research project set out to investigate the limits of lawyers’ professional conduct by
reference to ethically ambiguous negotiation tactics. This investigation focused on exploring

the following questions:

e to what extent do the lawyers assess different types of EANTSs as permissible;

e what is the frequency of use of EANTs among lawyers; and

e what factors are associated with the lawyers’ assessment and prevalence of the
use of different types of EANTS.

Preliminary searches suggested that this would be a relatively straightforward undertaking
as, at least theoretically, the profession has an advanced set of professional conduct rules
complemented by a relatively small body of case law. However, as I will argue in this
Chapter, lying beyond this superficial simplicity, my research revealed a significant problem:
Australian lawyers lack a shared understanding of the limits of permissible conduct in
negotiations. This problem is coupled with potentially widespread use of EANTSs. Nor does it
seem to be strongly associated with a particular type of a lawyer. I will argue that this is not a
problem caused by a few bad apples or even by ‘the barrel’—the profession itself. Rather, it is
a symptom of a much larger paradigm shift in how the profession operates. This calls for a

comprehensive re-think and concerted response.

B No Evidence—No worries?

The systematic and comprehensive searches used in this research project to trawl through all
available literature revealed very little ‘hard’ evidence that the Australian legal profession
might have a problem when it comes to ethically ambiguous negotiation tactics or identifying
the limits of professional conduct in negotiations. The available evidence consisted of around
a dozen reported cases stretching back over the past sixty years, plus two studies reported in
1995 which suggested some differences of opinion among lawyers about the use of a couple
of tactics. At the same time, the profession’s peak representative bodies suggested that there
was no problem. In response to a Law Reform Commission inquiry in 1999, the Law Council

of Australia submitted that there is ‘no evidence of systemic problems’ and that legal
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practitioners ordinarily act ethically and professionally.8¢7 A similar submission was made by
the Law Society of Queensland, which claimed that the vast majority of its members acted
ethically.808 In the same vein, in 2011, in the context of a Law Reform Commission inquiry
into discovery, the Law Council submitted that the legal obligations on lawyers were

‘sufficiently clear and specific to ensure that lawyers are aware of their obligations’.869

The claims that obligations are clear and specific and that lawyers ordinarily act ethically and
professionally started to fall apart upon closer examination of the substance behind them.
For example, the rules of professional conduct, which are held up as representing the
judgment of the profession, do not even contain the word ‘negotiation’. Further, a detailed
examination of the rules in Chapter 2 revealed that they provide limited guidance in several
narrowly defined circumstances but are generally ambiguous about most EANTS that lawyers
could encounter in negotiations. A common response to criticism of the rules is that they are
one of many sources of obligations on lawyers—as a profession, lawyers' conduct and peer

expectations are an even more significant factor.

While the Australian cases and studies are few, they all seem to point to a bigger problem: a
fundamental lack of understanding of the limits of what is permissible in negotiation,
combined with the common use of tactics which could be in breach of such limits. Wade87°
and Lakhani8”* also argued that the use of some deceptive tactics was an accepted
convention. According to Parke, the use of ‘irrational’, ‘aggressive’ and ‘posturing’ tactics is
‘already well entrenched in negotiation practice in Australia’.872 This seems to parallel the
situation in the USA. Dal Pont cited US literature referring to an observation that
disingenuous behaviour is ‘indigenous to most legal negotiation and could not realistically be
prevented due to the non-public nature of bargaining interactions’.873 Other authors have

suggested that this might be due to the nature of negotiation, as it is ‘widely regarded as

867 Australian Law Reform Commission Report 89 (n 12) [12.44].

868 Tbid [12.45].

870 Wade (n 6).
871t Lakhani (n 21).

872 Parke (n 16) 226; Ysaiah Ross, ‘Ethics in Law Lawyers * Responsibility and Accountability in
Australia 5th Edition’.

873 Charles B Craver, ‘Negotiation Ethics: How to Be Deceptive without Being Dishonest/How to Be

Assertive without Being Offensive’ (1997) 38 South Texas Law Review 713, 719.
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inherently deceptive, strewn with falsehoodst and even requiring talent for deceit’.874 This
echoes the results in the two Australian studies relevant to EANTs. Davis’s studies suggested
relatively high rates of use of EANTS (exaggeration and threats), while Lamb’s study revealed
concerns that lawyers might unknowingly use tactics which go beyond what is legally
permissible (in that case, breaching prohibition against misleading and deceptive conduct).
Australian evidence also fits into the broader pattern of international evidence. There have
been multiple studies in the USA, some with thousands of participants, which all pointed to a
lack of consensus among lawyers about what is permissible. Similar patterns can be seen in
UK studies, which, adopting interview methodologies, revealed the usage of a broad

spectrum of EANTSs by lawyers.

These patterns are also repeated and can be found in case law, which grounds the evidence
base in lawyers' lived experience. Lawyers fail to recognise that limits may apply, let alone
interpret and follow those limits. In Mullins, a highly experienced lawyer engaged in tactics
that he considered within the limits of the law, but a disciplinary tribunal considered to be
tantamount to fraud. In Garrett, a solicitor relied on a barrister’s advice about withholding
information which he did not realise ‘was patently flawed’ and which ‘should have been
apparent’.87s In Fleming, the lawyer saw nothing in the law that would require disclosure of
certain facts.87¢ In Chamberlain, the lawyer ‘was quite frank about what he did and indeed
saw nothing wrong with it’.877 In Clyne’s case, the lawyer made no secret of his use of the
tactic and saw nothing disreputable in it.878 In Searle, the lawyer followed rule 21.4 of the
Solicitors’ (Conduct) Rules, saying at the time she genuinely believed that the allegations
made by her had a proper basis, that she informed her client of the seriousness of the
allegations and the possible consequences, and that the client then instructed her that she
wished the allegation to be made.879 She did not think she was doing anything inappropriate,
though when faced with the charges, she accepted using unlawful threats.88° In Amsden, the

874 Justine Rogers, ‘Chapter 14 The Lying Lawyer and the Ethics of Negotiation’ in Michael Legg (ed),
Resolving Civil Disputes (2016) 197.

875 Legal Services Commissioner v Garrett [2009] LPT 12 [24]
876 Legal Practitioners Complaints Committee v Fleming [2006] WASAT 352 [50], [73]

877 Chamberlain v the Law Society of the Australian Capital Territory (1993) 43 FCR 148 per Black
CJ at [39].

878 Clyne v New South Wales Bar Association [1960] HCA 40; 104 CLR 186 [20]
879 Council of the Law Society of New South Wales v Searle [2019] NSWCATOD 70 [14]
880 Thid [22].
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lawyer did not realise her claim had no prospects of success.88! All of these cases are proven
examples of lawyers who were not aware that some principles or limits might have applied to
their use of EANTS.

These issues are also occasionally echoed in literature, both professional and academic. For
example, in Queensland, Emerson claimed that the precise duties of lawyers in negotiations
remained ‘a vexed question and debate continues as to whether such duties should be the
subject of specific and unique regulation’.882 In Western Australia, Sher referred to the fact
that lawyers had many misconceptions about what is permissible in negotiations.883 Spencer
and Hardy argued that the values in negotiation are poorly articulated; it is a discussion that

is waiting to happen.884

While, on the face of it, these case examples seem to undermine Law Council’s argument that
lawyers understand their obligations in negotiations, these cases and the argument are not
irreconcilable. Rather, this raises the question of whether the problem might be one of a few

bad apples rather than the profession as a whole. This is discussed in the next session.

C A Problem that Goes Beyond a Few Bad Apples?

This section considers the merits and the problems associated with the argument that the
cases might be exceptions to the general state of the profession (i.e., good level of
understanding of the limits in negotiations) rather than represent the problem experienced

by the majority of the profession.

On the face of it, one could argue that it is apparent that the cases involved exceptional
conduct and that any lack of understanding might be a problem of a few bad apples. The case
law contains many references to the exceptional nature of the conduct it considers. In Clyne’s
case, the practitioner was disbarred ‘for the protection of the public’.885 In Chamberlain, the

majority held that abuse of the processes amounted to grave impropriety that brought the

881 Thid [4].

882 Emerson (n 8).

883 Sher (n 9).

884 Hardy and Rundle (n 15); Spencer and Hardy (n 16) 209.

885 Clyne v New South Wales Bar Association [1960] HCA 40 [25].
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legal profession into disrepute.88¢ The firm in Flower & Hart was found to have conducted
proceedings with impropriety, engaged in abuse of process and obstructing or defeating the
administration of justice.88” Mullins involved what was tantamount to fraudulent deception.
Fleming and Garrett demonstrated the use of unfair and dishonest means.888 Claims made
by Sampson grossly exceeded her clients’ entitlement.889 Ms Amsden was found guilty of
having engaged in abuse of process and disgraceful or dishonourable conduct.89° Threats
made in Low amounted to conduct that fell short of the standard of competency expected of
practitioners, 89! and in Searle, the baseless threats made by the lawyer amounted to
‘extremely serious misconduct’.892 The strong language used by the Courts and Tribunal in
many of these cases suggests that these cases are not about navigating difficult issues.

Rather, they are about a few problematic individuals.

The case law contains a few exceptions (Sing and Norton Rose), which seem to prove the
rule. In Sing, the practitioner stopped just short of crossing ethical lines.893 In Norton Rose
12, the trial judge found the firm’s conduct to be abuse of process and bringing the profession
into disrepute. On appeal, the Federal Court appeared to be more understanding of the firm’s
conduct and reversed the findings, saying that ‘[f]oolishness, carelessness, incompetence,
self-serving statements, outright inaccuracy, dilatoriness, and failures to follow through are
all part of ordinary human experience’.894 These cases suggest that it is, in fact, possible to
navigate ethical lines, such as in Sing. Further, as demonstrated in Norton Rose, the Courts
can be understanding of minor transgressions of such lines through minor lapses of
judgment. This seems to reinforce the impression that the other cases represent ‘bad apples’

of the profession.

886 Chamberlain v the Law Society of the Australian Capital Territory (1993) 43 FCR 148 per
Lockhart J [49]-[50].

887 White Industries (Qld) Pty Ltd v Flower & Hart (A Firm) - [1998] FCA 806 [249].

888 Fleming [2006] WASAT 352 [7], [74]; Garrett [2009] LPT 12 [13].

889 Legal Services Commissioner v Sampson (Legal Practice) [2013] VCAT 1177 [143].

890 Legal Profession Complaints Committee and Amsden [2014] WASAT 57 [49].

891 Victorian Legal Services Commissioner v Low (Legal Practice) [2016] VCAT 1584 [127].
892 Council of the Law Society of New South Wales v Searle [2019] NSWCATOD 70 [64].

893 Legal Services Commissioner v Sing [2007] LPT 004 [23].

894 Martin v Norton Rose Fulbright Australia (25 November 2021) [2021] FCAFC 216.
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1 Two Problems with the Bad Apples Argument

I would suggest two significant problems with the argument that the case law might
represent an exception rather than the rule when it comes to Australian lawyers’
understanding of the standards applicable in negotiations. These problems are what the

cases say about the lawyers involved and what we can learn about lawyers from prior studies.

(a) Not Bad Apples?

While the conduct of some of the practitioners could imply that they were bad apples, this is
not the full picture. Many of the lawyers involved were long standing members of the
profession and of high repute. For example, Mr Chamberlain had ten affidavits filed as
character evidence. The evidence came from close friends as well as fellow practitioners,
some of them among the most eminent in the city. It was enthusiastic (‘beyond reproach,’
‘would not knowingly do anything .... which might be regarded as conduct unbefitting,” ‘no
other person for whom I have more respect,” ‘true gentleman,’ ‘epitomizes the fine tradition
of solicitors’).89s Mr Mullins reportedly was one of Queensland’s most eminent torts lawyers:
a barrister of nearly 20 years standing, one of the authors of the new five-volume Civil
Liability Australia, a one-time Queensland President of the Australian Plaintiff Lawyers’
Association, handpicked by the President of the Australian Lawyers Alliance Queensland for
the taxpayer-funded job of assisting in the high profile case relating to ‘Dr Death’ Patel, and
chosen as a decision maker in Queensland’s Anti-Discrimination Tribunal. According to The
Australian, the prosecution is the result of a crackdown on lawyers who withhold facts.89¢
Likewise, Ms Searle: has been a Councillor of the Law Society (1996-2002); Director and
Deputy Chairman and member of various committees of the College of Law (1998-2002);
Member of the Law Society Civil Litigation Committee (1997-2002) and Chairman of Family
Law Committee (1997-2002), Membership Committee (2000-2002) and Professional and
Public Programs Committee (1997); Director and member of the Legal Qualifications and
Law Extension Committees of the Legal Practitioners’ Advisory Board (1998-2002); and
Director of the Specialist Accreditation Board and Appeal Board (1996-2002).897 Ms
Sampson had an impressive record of service to the community and to the profession. This
includes a school directorship and committee membership, three terms served as President

of the Eastern Suburbs Law Association, being a LIV counsellor, serving on the Suburban

895 Chamberlain v the Law Society of the Australian Capital Territory (1993) 43 FCR 148 per Miles
CJ at 19.

896 McDonald (n 32).
897 Council of the Law Society of New South Wales v Searle [2019] NSWCATOD 70 [2].
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and Country Lawyers Committee of Management, helping to establish a community youth
support scheme and doing pro bono legal work. There were no professional disciplinary
findings against Ms Sampson other than this reported case. 898 The most prominent
practitioner whose conduct is referenced in the case law was Ian Callinan QC in Flower &

Hart, who was counsel advising the firm on the use of delaying and frustrating tactics.899

Further, many of the cases suggest that the practitioners’ conduct was not culpable as it
might at first seem. Mullins is perhaps the most obvious example. He tried to stay on the
right side of the law. In that case, the practitioner advised the client against the use of the
tactic, sought advice of senior counsel and, under client pressure, prepared extensive written
advice analysing the proposed course of conduct. He was trying his best to navigate the
issues but could not identify anything that would enable him to act contrary to the client’s
instructions. Fleming referred to a similar situation—the practitioner there also
recommended against the use of the tactic but was not aware of any principle against its use

when instructed by a client.

In other cases where lawyers were perhaps less diligent, the facts reveal a failure to exercise
good judgment rather than significant deviance. In Searle, the practitioner admitted that she
became too involved in the matter, feeling sorry for the client and angry at the other party,
which clouded her judgment.o°© Flower & Hart,%°* Garretto°2 and Norton Rose%3 all involved
solicitors pleading reliance on counsel as a justification for their conduct. Flower & Hart
referred to case authorities to the effect that solicitors cannot be criticised for relying on the
advice of properly instructed counsel.904 However, in all three cases, this reliance was held to
be misplaced, and the lawyers were told that they should have exercised independent
judgment. In Flower & Hart the tribunal held that whilst the general rule is that solicitors

cannot be criticised for relying on the advice of properly instructed counsel, they are still

898 Legal Services Commissioner v Sampson (Correction) (Legal Practice) [2013] VCAT 1439 [21].

899 Ruth Hill, ‘Australian Judge’s Colourful Past’, Radio New Zealand (online at 21 March 2015)

<https://www.rnz.co.nz/news/national/269239/australian-judge%27s-colourful-past>.
900 Thid [22].

901 (1998) 156 ALR 169.

902 [2009] LPT 12.

903 [2020] FCA 1641.

904 (1998) 156 ALR 169, 242-243.
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expected to exercise independent judgment.o°5 Similarly, in Garrett, the Tribunal considered
that the solicitor was not a passive recipient of advice and brought his own knowledge, skill
and expertise.9°® While practitioners’ failure to exercise proper judgment cannot be
commended, it is difficult to interpret the mistake of reliance on someone else, particularly
someone with specialised expertise, such as counsel, as evidence of ‘bad’ character. Further,
the failure of experienced lawyers to identify that there are significant issues at stake could
be interpreted as an example of just how little awareness there is among the profession. This
begs the question: when prominent and experienced members of the profession fail to
identify and apply the correct principles in negotiations, could it be the case that rather than

them being a few bad apples, there is a bigger issue?

(b) Not a few?

In this section, I zoom out from individual cases to examine how they compare to studies

involving many lawyers.

Studies suggest that exaggeration and other types of misleading conduct, which are
referenced in some cases, are relatively prevalent. Three of the cases—Sampson, 907
Amsden9°® and Norton Rose, 9°9 involved misrepresentation that could be construed as an
exaggeration. In Sampson and Amsden, the issue was claiming a right to compensation
where there was none at law; In Norton Rose,%° about whether the firm actually did what it
claimed to do (withdrawing ancillary proceedings). It was mentioned by lawyers interviewed
in the studies by Genn9" in the UK, Lempert92 and Dahl9:3 in the USA and Lamb94 in

Australia. In Australia, Davis found that 24% of personal injury lawyers in Queensland

905 Tbid.

906 [2009] LPT 12 [23]
907 [2013] VCAT 1177.
908 [2014] WASAT 57.
909 [2020] FCA 1641.
910 Tbid.

911 Genn (n 693).

912 Larry Lempert, ‘In Settlement Talks, Does Telling the Truth Have Its Limits?’ (1988) 2 Inside
Litigation 1.

913 Dahl (n 146).
914 Lamb (n 673).
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agreed with the statement that it is often necessary to use exaggeration. In the USA, Carter
reported that when asked about ‘puffery,” (which is conceptually similar to exaggeration),9s
61% of lawyers considered it permissible and 73% reported actually using it.9¢ In the survey
that I conducted as part of this project, I found that while a large proportion of lawyers said
exaggeration was not permissible (48%), more than half of the professions were still in doubt
(37% saying either ‘probably permissible or ‘probably not permissible’) or considered it
permissible (15%). Even fewer Australian practitioners said that they never used
exaggeration (44%), with the majority (56%) admitting that they used exaggeration to some
extent. These lawyers did not think they were ‘bad apples’ themselves either: only 4% of
lawyers said that other lawyers never use exaggeration. This suggests that 96% believed
other lawyers used the tactic at least to some extent, suggesting widespread use of the tactic

among the profession.

Another issue that came up in cases that does not seem a rare phenomenon is the tactical
withholding of information. It was at the heart of Fleming97 and Mullins.9'8 In the USA, Pepe
found that 31%-50% of lawyers considered it permissible to withhold information about false
testimony in settlement negotiations,99 and if asked about it, 46%-56% considered it
permissible to give partially true but incomplete answers. Hinshaw reported that 19% of
lawyers considered the tactic of withholding information permissible. Additionally, in
Hinshaw’s study, 19% of lawyers indicated that there were ‘unsure’ about the conduct. The
results also fit into the general pattern comprised of smaller-sample US studies. The small
sample of those studies could imply skewed and unrepresentative results. For example, Dahl
referred to ‘a majority’ of lawyers finding the tactic permissible; however, this would have
meant only seven or more participants in his study, as his overall sample was fourteen (n =
14). Lempert found that 20% of lawyers considered this tactic permissible; however, this was

only six participants (n = 6). In the survey I conducted in Australia, 23% of participants

915 For example, the United States Federal Trade Commission (FTC) defined puffery as a "term
frequently used to denote the exaggerations reasonably to be expected of a seller as to the degree of
quality of his product, the truth or falsity of which cannot be precisely determined.” See eg Better
Living, Inc et al, 54 F.T.C. 648 (1957), aff'd, 259 F.2d 271 (3rd Cir. 1958)

916 Carter (n 210).
917 [2006] WASAT 352.
918 [2006] LPT 012.

919 Pepe, ‘Interim Report and Preliminary Findings for Submission to the American Bar Association
Commission on Evaluation of Professional Standards and the American Bar Association House of

Delegates at Their February 1983 Meeting’ (n 741) 35.
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considered the tactic ‘probably permissible’ and 16% ‘probably not permissible’—that is, a
combined total of 39% who sat on the fence, suggesting a lack of consensus on whether the

tactic is permissible.

Studies also refer to the actual usage of this tactic. The usage of this tactic was documented
in the UK by Boon92¢ and Lewis,92* whose respective study participants referred to it in the
interviews. In my survey, 43% of participants indicated that they never used this tactic, so
more than half the participants said they used it to some extent. The participants also
believed there was a high prevalence of use of this tactic among other lawyers: only 7% said
they thought that other lawyers never used it, with 59% saying it was used by other lawyers

half the time or more.

These findings are not confident to tactics relating to honesty, such as misleading or
withholding information. The case of Singh, Low and Searle refers to the use of threats. In
the USA, Pepe found that while only 15%-17% ordinarily considered threats permissible, the
figure increased to 50% when the threats were made indirectly, for example, not by the
lawyer but through the client. While this aspect of Pepe’s study was not replicated in the
present project, it seems to be echoed in some of the more recent cases reported in Chapter
3. For example, in Searle,92 the lawyer indicated that if the matter did not settle, photos of
the male defendant with his half-naked underage daughters would be revealed during the
proceedings. In Low,%23 the lawyers referred to the ‘risk’ of another’s party conduct being
perceived as domestic violence. In Sing,924 in a dispute about rent, the lawyer threatened to
refer some to the Police ‘for investigation’ rather than a criminal prosecution. This suggests
that lawyers try not to be obvious about using this tactic. The uncertainty about the
standards and how far lawyers can go in terms of threats is also reflected in other studies.
Dahl found three-quarters of lawyers would use the threat of a regulatory complaint.925
Carter’s survey contradicted Dahl’s in that in Carter’s study 82% of lawyers considered it not

permissible to use the threat of a regulatory complaint about the opposing lawyer as a

920 Boon (n 711).

921 Richard Lewis, ‘Strategies and Tactics in Litigating Personal Injury Claims: Tort Law in Action’

[2018] (2) Journal of Personal Injury Law 113.
922 [2019] NSWCATOD 7o.

923 [2016] VCAT 1584.

924 [2007] LPT 004.

925 Dahl (n 146).
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negotiation tactic. 926 When I surveyed Australian lawyers, I found that 49% in the present
study assessed this tactic as not permissible. This runs in stark contrast to the three-quarters
of US lawyers who considered it not permissible in Altman’s study and even more (82%) in

Carter’s study.

Study participants also reported actual usage of threats as a tactic. In Altman’s study, 21.5%
admitted to using this tactic.927 In my survey, 78% said that other lawyers used the tactic to
some extent, 9% said that they used the tactic about half the time or more, with 27% saying
they used it seldom and 64% saying they never used it. Reported usage by other lawyers was
higher. Altman found that 61% of lawyers reported receiving at least one threat to use

children in a property settlement in the year leading up to the study.928

Several cases also referred to the tactic of using processes for purposes for which such
processes were not designed. Such tactics were used in Clyne, 929 Chamberlain,?s° Flower &
Hart,%3* and most recently, in the 2020 case of Norton Rose. 932 Clyne involved multiple
baseless prosecutions, Chamberlain involved the use of the court consent order process to
improve bargaining position, Flower & Hart initiated baseless proceedings and made life
difficult for the opponents, and most recently, Norton Rose involved commencing ancillary
proceedings as part of broader negotiation. The tactics’ reported usage and prominence in
the case law could suggest that while it might be considered less permissible, this does not

affect its usage in practice.

The tactic was mentioned by the interviewees of Genn933 and of Goriely934 in the UK. In the

USA, Pepe reported that 46%-47% of lawyers considered this permissible (framed as the use

926 Carter (n 210).

927 Altman (n 154) 500.
928 Tbid 499.

929 [1960] HCA 4o0.

930 (1993) 43 FCR 148.
931 (1998) 156 ALR 169.
932 [2020] FCA 1641.
933 Genn (n 693).

934 Goriely, Moorhead and Abrams (n 820).
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of processes to cause delay).935 When it comes to prevalence, Pepe’s study also indicated a
high frequency of use of this tactic, as 50% of participants in that study said processes are
routinely used to cause delay. In my survey 36% of participants said they used the tactic.
Pepe’s results are similar to the only Australian study to have investigated the use of this
tactic—the study by Davis.?3¢ In 1995 Davis reported that 47% of plaintiff lawyers9s7 agreed
with the statement that defence lawyers routinely use processes to cause delay (compared to
50% by Pepe). However, In Davis’s study only 9.8% of defence lawyers agreed that they

themselves routinely use this tactic.

In my survey of Australian lawyers, 83% assessed this tactic as not permissible. Only 11%
indicated uncertainty, 5% said it is ‘probably permissible’ and just 1%, ‘permissible. ’ Despite
this lack of acceptance, only 77% of Australian lawyers in my study said that they never used
this tactic, which is less than the proportion of participants who said it is not permissible
(83%). This implies that at least 6% of participants who considered it not permissible still
used the tactic. Of the remainder of the participants, 20% reported using it seldom, with only
3% indicating they used it more frequently. Once again, the participants still believed that
other lawyers used this tactic even more. Only 12% thought that other lawyers never used it.
Almost half (48%) thought that this tactic is used by other lawyers ‘seldom’ and 40%
considered that this tactic is used half the time or more frequently (20% of participants said

it is used by other lawyers ‘half the time,” 17% ‘frequently’ and the remaining 2% ‘always’).

In my study, I also explored a tactic that was not mentioned in the case law: making the
opponents physically uncomfortable. The tactic of putting the other negotiator in physically
uncomfortable circumstances was considered as not permissible by just over half (55%) of
the participants. Only 9% considered it permissible, with the rest assessing it as probably not
permissible (15%) or probably permissible (22%). Despite these numbers, relatively few
participants reported using this tactic. The vast majority (89%) said they had never used this
tactic. A small proportion (10%) indicated they used it seldomly, leaving only 1% who said
they use it more frequently. Many more lawyers thought this tactic was never used by other
lawyers than in relation to any other tactic in my survey (39%), compared to the next highest

of 14% for external leverage and 12% for the use of processes. What is notable about these

935 Pepe, ‘Interim Report and Preliminary Findings for Submission to the American Bar Association
Commission on Evaluation of Professional Standards and the American Bar Association House of

Delegates at Their February 1983 Meeting’ (n 741) 11.
936 Davis (n 671).
937 Ibid 750.
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results is that while there was still a lack of agreement on whether it is permissible or not,
there seemed to be a much lower frequency with this tactic. This might suggest that the cases
are indeed manifestations of common tactics. In other words, rather than being one-off

occurrences or ‘bad apples’, the cases should be seen as a tip of a much larger iceberg.938

In my survey, I also conducted statistical analysis to check whether I could single out a group
of ‘delinquent’ lawyers or bad apples who might have a different understanding of EANTs
from the rest of the profession. Previous studies suggested an association between
demographic factors and solicitors' conduct or perceptions. For example, Pepe found that

participants were likely to consider EANTs939 less permissible based on the following factors:
e large firm/elite lawyers as opposed to a smaller firm
e those who are practising religion than those who do not
e older rather than younger; and

e in alarge firm: up to 4 years in practice, then more permissible at 4-6 years, then less

permissible again after the 6t year.940

Pepe also had significant negative findings, that is, finding that there is no statistical
relationship between certain factors. In particular, the findings did not lend themselves to
the identification of a single ‘profile of a deceptive litigator’. Furthermore, there was no
statistical association between years in practice, education, gender and race and whether the
participants were likely to be among the top 10% of most deceptive respondents. Likewise,
location, education, gender and race did not seem to be associated with whether the
participants would find themselves among the 10% least deceptive respondents. Hinshaw
initially found no statistically significant difference in relation to the assessment of EANTs

between males and females, although differences seemed to emerge on deeper analysis.

The present study found that only a few factors had a statistically significant relationship
with the participants’ responses. Ten out of these 12 were the relationship between the

assessment (question 1) or frequency of participant use (question 2) to use of EANTSs by

938 Lakhani (n 21) 252.

939 While the acronym EANTSs was coined much later, the conduct Pepe considered can be classified as

such.

940 Pepe, ‘Summary of Selected Findings of the Study of the Standards of Legal Negotiations’ (n 737)
13.
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others (question 3). All ten of these had extremely low p-values, indicating a very strong
statistical association. The relationship between these variables was also simple and clear:
the higher frequency of use of EANTS by other lawyers was associated with a higher
frequency of the use of these tactics by the lawyers and a higher likelihood that they would
find the tactics permissible. The remaining two other tests which passed the Bonferroni-
corrected threshold were years in practice in relation to the frequency of abuses of process
and practice sector in relation to making the opponent uncomfortable. However, while there
was a statistically significant association, it was not clear how these factors influenced each
other. In sum, the results of my study suggest that a key predictor of whether lawyers will
find a tactic permissible or how frequently they use it is how frequently they think other
lawyers have used it. Variables such as gender, age, practice size and location, as suggested
by prior research, appeared to have no statistically significant association with the

participants' responses.

When applied to the larger problem being discussed here, the results suggest that the
problem applies across the board. It is not confined to a few bad apples mentioned in the
case law or any section of the Australian legal profession, whether by reference to gender,
age, practice size, type or location. It seems that it is a problem that affects lawyers across the
board. According to the research set out above, EANTSs are widely used, and most
practitioners have encountered EANTS in practice. In the next section, I will move from the
individual level to the profession as a whole, exploring the question, ‘are EANTS a problem

for the profession as a whole?’.

D  The Profession’s Perspective on the Problem

The foregoing discussion suggests that EANTS are an issue that affects most lawyers. In
response to my survey, more than 85% of lawyers indicated that other lawyers used four out
of five EANTSs featured in the survey (eg only 4% said they never encountered exaggeration,
7% withholding of information, 14% use of external factors and 12% use of processes for
ulterior motives by other lawyers). The actual exposure to EANTSs could be higher: it is
possible that the remainder simply were unaware of the use of EANTSs against them. As such,
EANTS could be an issue that affects almost all Australian lawyers. Further, there are several
indicators that this is a long-standing issue. EANTSs were mentioned in the mid-1990s in the
studies by Davis and by Lambs. These are the earliest Australian studies, but if US
experience and case law are any guide, the problem associated with the lack of
understanding could date back to a much earlier time (Pepe’s study was in the early 1980s,

but Clyne’s case was reported in 1960). The very limited attention paid to this problem begs
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the question as to why that is the case. In this section, I will argue that this is because the

problem of EANTSs is an ‘elephant in the room’ for the legal profession.

The expression ‘an elephant in the room’ is understood to refer to ‘an obvious problem or
difficult situation that people do not want to talk about, 94! often because it makes at least
some of them uncomfortable and is personally, socially, or politically embarrassing,
controversial, inflammatory or dangerous.942 However, the expression originates from a fable
about a person who goes to a museum and notices all manner of things but inadvertently
fails to notice its largest exhibit: an elephant.943 As I will explain in this section, the problem
of the lack of understanding of EANTSs by lawyers merits this label, although likely close to its

original meaning.

E A Problem of Elephantine Proportions

Like an elephant, the problem seems very large: as noted in the introduction, EANTs may
have a significant impact on the outcome of negotiations, and, based on my survey and other
literature, it seems to affect almost all lawyers. However, EANTSs are rarely mentioned in
professional publications. Not just EANTSs, but even the word ‘negotiation’ is not even used
in the rules of professional conduct—despite negotiation being recognised as the main

paradigm of how disputes are resolved by lawyers in Australia.

1 Lack of Recognition of the Problem

One of the key challenges I faced in pursuing the topic of EANTs was the lack of
comprehensive written information about it. I started this project because I kept ‘bumping’
into the problem associated with a lack of clarity around what tactics could be legitimately
used in negotiations by myself and others. The original intent of the project was to apply the
rules of professional conduct (which I expected to contain the answers) to the domain of
negotiation tactics (which I expected to be well-chartered). However, the more I investigated
it, the more I realised how little is known and agreed about it. This was surprising but is

partly the reason that most Chapters in this thesis refer to comprehensive searches I

941 See eg, Cambridge Dictionary Online (accessed 12 April 2023) ‘an elephant in the room’

https://dictionary.cambridge.org/dictionary/english/elephant-in-the-room
942 Cambridge academic content dictionary, (2015) ‘Elephant in the room’.

943 See Ivan Andreevich Krylov, Krilof and his fables, (1768-1844) (Translation London, 1869).
referenced in http://blog.lubans.org/index.php?itemid=3159
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conducted—which originally felt like an excuse, but I now recognise as an explanation for the

scarcity of useful resources.

The lack of understanding of EANTs and how lawyers ought to navigate those could be seen
as a recurrent theme in this thesis. While the case law seems to lay blame at the feet of
individual practitioners, studies suggest it is a much wider issue. The rules avoid it
completely by not even using the word ‘negotiation’ or its synonyms. However, it was
gingerly acknowledged in professional publication—as an ‘area of longstanding debate’ in
Queensland Law Society’s ‘Proctor’ or ‘misconceptions about what is permissible’ in Law
Society of Western Australia’s ‘Brief’, as well as by the ALRC, which recommended the
development of ‘practical guidance’ in 1999. Why, then has the profession produced no

meaningful response decades after the ALRC recommendation?

F  Deliberately ignored or missed inadvertently?

While there have been suggestions of deliberate avoidance of the problem of EANTSs by the
Australian legal profession, there could be a different, much more innocent explanation: a

problem that is difficult to define and measure, which emerged gradually over time.

The profession’s failure to provide additional standards and guidance to the profession could
suggest that a problem lies with the profession. As noted in Chapter 3, provision of such
guidance is the responsibility of the profession and, indeed, what distinguishes it from other
occupations. To reiterate, as Lord Donaldson MR noted in X Ltd v Morgan-Grampian
(Publishers) Ltd,%44 ‘[o]ne of the hallmarks of a profession is that is gives clear and
unambiguous guidance to its members on issues of professional ethics and conduct’. The
Law Council, which represents the legal profession across Australia and which is in charge of
drafting and updating the ASCR, referred to the Rules as ‘the written expression of the
collective judgment of the profession about the standards its members must voluntarily
comply with’.945 Further, the need for additional guidance can be traced back to at least 1982,
when the Law Reform Commission of New South Wales recommended the development of
‘an authoritative indication of what good practice requires’.94¢ The Commission noted that in

contrast to the UK and in the USA, there were no rules or codes for lawyers in Australia, yet

944 [1991] 1 AC 1 at 20
945 Law Council of Australia (n 216) 29.

946 New South Wales Law Reform Commission, Second Report on the Legal Profession: Complaints,
Discipline and Professional Standards, vol Report 32 (1982) [22.57]

<https://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-32.pdf>
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that ‘the law and the work of lawyers were becoming more complex,” necessitating the
development of the rules. 947 This notion was repeated in different contexts later, in 1992-
1993, and there was a further call for the introduction of professional conduct rules by the
New South Wales Law Reform Commission.’%48 In 1999, the Australian Law Reform
Commission specifically concluded that the Model Rules provided little to no guidance to
lawyers on negotiations 949 and recommended the development of additional guidance,95°
and again in 2011 inquiry into Managing Discovery.9! Taken together, all of this seems to
suggest that the legal profession accept that it is responsible for providing guidance on the
conduct expected of its members, and, critically, that there have been many calls for more

guidance, including specifically in relation to the negotiation.

There is some evidence to suggest that rather than step up to the challenge, the profession’s
response has been to ignore or avoid it. The initial response was to avoid it. In relation to the
initial calls for guidance, the Law Society of New South Wales submitted that there was no
need for additional guidance as ‘the standards of conduct expected of a solicitor are well
known and understood by the members of the profession and basically by the public at
large’.952 Increased pressure from legislators in the 1990s ‘coaxed, cajoled and often forced
the legal profession in New South Wales into significant reforms,’953 and, in order to avoid
Federal Government takeover of regulation, the Law Council introduced National Model
Rules of Professional Conduct substantially based on the Rules of Professional Conducted
adopted by the Law Society of New South Wales.954 However, as leading commentators
noted, the model rules contained an almost complete lack of guidance with respect to the
ethical issues that arise in negotiations.95 When the problem of lack of guidance and

understanding of applicable standards was flagged again in 1999, the Law Council indicated

947 Tbid

948 New South Wales Law Reform Commmission (n 240).
949 Ibid, [3.110].

950 Ibid, see in particular recommendation 19.

951 Australian Law Reform Commission Report 115 (n 215).

952 Gino Dal Pont, ‘Regulation of the Queensland Legal Profession: The Quinquennium of Change’
(2009) 28(2) The University of Queensland Law Journal 183, 194 citing M Sexton and L W Maher, The
Legal Mystique: The Role of Lawyers in Australian Society (1982), 169.

953 Parker (n 245) 6.
954 Tbid.

955 Spegel, Rogers and Buckley (n 16) [5.6], 88.
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no response was needed as the model rules already provided ‘appropriate and sufficient
guidance to practitioners’.95¢ In response to further calls for better guidance in 2011, the Law
Council submitted that there is ‘no evidence of systemic problems’ and that legal
practitioners ordinarily act ethically and professionally.95? However, it relented and agreed to
produce ‘an enhanced and modern restatement’ of lawyers' obligations in the form of new
model rules: the Australian Solicitors’ Conduct Rules (‘the ASCR”).958 The Law Council
indicated that the rules would be accompanied by a detailed commentary designed to explain
and illustrate by example the application of the rules, as well as improve the clarity of the
rules, particularly in the application of the rules to challenging circumstances.959
Unfortunately, commentary from one of the members of the working group tasked with
developing ASCR, suggests that the drafters of the ASCR focused on the lowest common
denominator, that is, ‘what the law would allow rather than what was the right thing to
do’.96° Consistent with this, commentary in professional publications suggested that the
problem remained largely the same. For example, in Queensland, Emerson claimed that the
precise duties of lawyers in negotiations remain ‘a vexed question and debate continues as to
whether such duties should be the subject of specific and unique regulation,’9¢* and in
Western Australia, Sher referred to the fact that lawyers had many misconceptions about

what is permissible in negotiations.962

Perhaps the most vivid account of the profession’s response to EANTSs is Professor Wade’s
characterisation of the case of Mullins as a ‘crucifixion’. Crucifixion invokes the notions of
deliberate punishment of a prominent practitioner as a threat to others and implies the
profession treats the use of an EANT as a form of heresy. That description is not unique: a
contemporary account of Mullins in the Australian newspaper referred to the case in the
context of ‘a crackdown against lawyers who withhold facts’.9¢3 The Legal Services

Commissioner of Queensland considered the case to be a timely reminder for lawyers to be

956 Australian Law Reform Commission Report 89 (n 12).
957 Ibid [12.44].
958 Tbid [12.77].
959 Tbid [12.77].

960 Neil Watt, ‘Lawyers in the Witness Box’, Justinian (online at 2012)

<https://justinian.com.au/archive/lawyers-in-the-witness-box.html>.
961 Emerson (n 8).

962 Sher (n 9).

963 McDonald (n 32).
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candid in mediation and everyday dealings.904 Mullins does not seem unique when one
considers other cases discussed in this thesis. For example, Amsden was found to have
engaged in professional conduct for commencing a debt recovery proceeding under a
mistaken belief that she had a legal right to do so. Rather than simply face the costs of an
unsuccessful proceeding as any other litigant would have, she was held to have abused the
legal process and breached various duties to the court.?%5 Other cases also involved similar
issues, as lawyers did not seem to be aware of what transgressions they make have

committed—rather, one could argue, they were also victims of crackdowns or crucifixions.

A prosecution-based approach that has been perceived as crackdowns or crucifixions may
attract publicity and increase awareness, but it would be unlikely to encourage debate and
lead to a deeper understanding of the phenomenon. Such an approach would also seem
inconsistent with how the profession’s representatives agreed to approach the matter in
ALRC 89, when the Law Council of Australia (which represents all the Law Societies and Bar
Association across Australia) agreed with the ALRC on the need to provide guidance and

practical explanations on expected standards of conduct in negotiations.9¢¢

Another interesting aspect of the profession’s response to various law reform commissions
touching on the subject is that the profession’s representatives, even when they agreed to
make changes, consistently adopted a ‘nothing to see here’ approach. In other words, they
denied the existence of a problem. This can be traced back to the earliest inquiry: by the Law
Reform Commission of New South Wales in 1982. In an inquiry into the Legal Profession:
Complaints, Discipline and Professional Standards, the Commission recommended the
development of ‘an authoritative indication of what good practice requires,” while
recognising that ‘the law and the work of lawyers were becoming more complex’.96” The Law
Society of New South Wales (which is the oldest and largest law society in Australia), rather
than embracing this task, rejected this recommendation saying that ‘the standards of
conduct expected of a solicitor are well known and understood by the members of the

profession and basically by the public at large’.9¢8 Similarly, the Law Society of New South

964 Tbid.

965 Legal Profession Complaints Committee and Amsden [2014] WASAT 57 [49]
966 Australian Law Reform Commission Report 89 (n 12)32, recommendation 19.
967 New South Wales Law Reform Commission (n 12) [22.57].

968 Gino Dal Pont, ‘Regulation of the Queensland Legal Profession: The Quinquennium of Change’
(2009) 28(2) The University of Queensland Law Journal 183194 citing M Sexton and L. W Maher, The
Legal Mystique: The Role of Lawyers in Australian Society (1982) 169.
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Wales and the Law Council and Australia initially pushed back on the ALRC 89 (in 1999)
recommendation for the development of rules to address lawyer conduct in negotiation.969
The existence of the ‘elephant’ seems to have been denied yet again in 2011; the ALRC
concern that the rules and guidance provided to lawyers were so general that lawyers may be
uncertain how to apply broad concepts to the specific scenarios that arise in everyday
practice?7° was met with denial. The Law Council again rejected the notion that there is
uncertainty about how far lawyers can go, submitting that the legal obligations, at least as
they relate to the subject of this inquiry (discovery), were ‘sufficiently clear and specific to
ensure that lawyers are aware of their obligations’.97* Furthermore, the Law Council
submitted that there is ‘no evidence of systemic problems’ and that legal practitioners
ordinarily act ethically and professionally.972 A similar submission was made by the Law

Society of Queensland, which claimed that the vast majority of its members acted ethically.973

Repeated refusal to acknowledge the existence of a problem with lawyers’ ethical conduct in
general in the circumstances where there are numerous indicators that there is one (i.e.,
commentary, studies, law reform commission recommendations) could be interpreted as a
deliberate denial, that is, the elephant in the room that is intentionally being ignored.
However, Hanlon’s razor provides a much simpler and, therefore likely explanation.
Hanlon’s razor says ‘never attribute to malice that which is adequately explained by
stupidity’.974 While at the individual level most Australian lawyers seem to be aware of
EANTS, they have failed to develop a collective understanding of it and a response to it as a

profession.

Negotiation was not always recognised as a core part of lawyers' work. There seems to have
been a gradual shift from trials to negotiation as the main paradigm of dispute resolution
that is mentioned in the 1990s.975 However, this shift does not seem to have translated into
how the profession governs itself. The current rules of professional conduct, for example,

seem to have evolved from the rules which pre-date this shift. For example, the ASCR are an

969 Australian Law Reform Commission Report 89 (n 12) [3.110].

970 Tbid [12.68].

97t Tbid [12.75].

972 Tbid [12.44].

973 Ibid [12.45].

974 Arthur Bloch, ‘Murphy's Law Book Two: More Reasons Why Things Go Wrong!’ (1980), 52.

975 Australian Law Reform Commission Report 89 (n 12) [6.53].
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evolution of the Model National Rules of Professional Conduct, which, in turn, were based on
the NSW Rules of Professional Conduct introduced in 1994. Thus, the rules’ failure to
mention even the word negotiation, let alone address what conduct is expected of lawyers in
negotiation, could be seen as a reflection of the profession’s failure to adapt to the new

paradigm.

This perspective is also echoed in the case law. In Fleming the Tribunal held that in some
senses, in negotiation, a lawyer ‘gives up his ‘adversary’ role in favour of a ‘negotiating’
role’.976 The Tribunal rejected the practitioner’s attempt to rely on the general legal position
that there was no obligation to positively inform the opponent of relevant matters.o77
Similarly, in Mullins, the Tribunal applied a standard of conduct that is different to that in
general litigation. It rejected the practitioner’s argument that parties should rely on their
own resources and instead held that the negotiants could expect a measure of honesty from
each other.978 The lawyers in these cases seem to have applied the old rules to the new

paradigm.

Further, this perspective could provide an explanation for why many of the cases took place
in the first place: the lawyers were not aware of the shift in the paradigm and that the old
rules could not be relied upon. This could also be why the practitioners whose conduct was
considered in the cases were so candid and seemingly unapologetic about their conduct: they
expected to be judged by the old rules. In Chamberlain, for example, the lawyer ‘was quite
frank about what he did and indeed saw nothing wrong with it’.979 In Clyne’s case, the lawyer

made no secret of his use of the tactic and saw nothing disreputable in it.980

A further factor in support of the theory that the changes in paradigm went unnoticed could
be that the confidential nature of negotiation discourages reporting and discussion of what
happens in negotiations. In contrast to litigation, where much of what occurs ends on the
public record, confidential discussions are often clouded in secrecy, protected by the
mythical properties of without prejudice privilege. There may also be a disincentive to

discuss the use of EANTSs. Those who use EANTSs might not want to attract attention to their

976 Legal Practitioners Complaints Committee v Fleming [2006] WASAT 352 [75].
977 Ibid [73].
978 Legal Services Commissioner v Mullins [2006] LPT 012 [27] and [29].

979 Chamberlain v the Law Society of the Australian Capital Territory (1993) 43 FCR 148 per Black
CJ at [39].

980 Clyne v New South Wales Bar Association [1960] HCA 40; 104 CLR 186 [20]
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conduct because they are at risk of having crossed ethical lines. Those against whom EANTSs
were used might not want to admit to this fact or struggle to identify a sufficient basis on
which to call out inappropriate conduct. The ambiguity inherent in EANTSs not only provides
a justification for their users but also hinders the ability of their victims to call out their
conduct. After all, an allegation against a fellow practitioner that lacks an appropriate
foundation is itself professional misconduct and a violation of the rules of professional

conduct.

Overall, the profession’s failure to notice the need to adapt to a paradigm change in how it
operates—that is, establishment of negotiation as a core lawyer activity, seems to provide a
plausible explanation for why EANTSs are such a big problem. This would also mean that as
far as the elephants in the room are concerned, EANTS are closer to the original meaning of
the phrase: EANTSs are a big problem that Australian lawyers fail to notice as a profession.
The case law, rather than being a record of crucifixions, appears to be more of a symptom of

lawyer” failure to understand how to operate under a new paradigm.

This characterisation of EANTS also provides a pathway forward. In order to deal with the
elephant in the room, one must first acknowledge its existence. This thesis has shone a light
on the problem and laid a foundation for addressing the problem. As the problem seems to
be one of a lack of awareness, lack of consensus and understanding, solutions most likely lie

in education.

Existing rules and regulations can provide ready templates for agreeing on baselines. The
cases of Sampson and Norton Rose highlighted the discrepancy between the rules applicable
to lawyers and those that apply in trade and commerce pursuant to the Australian Consumer
Law, particularly the prohibitions against misleading and deceptive conduct. ALRC and the
Law Council both seemed to agree as far back as 1999 that professional conduct rules should
prohibit misleading and deceptive conduct.98! The rule makers could also draw upon the
common law duties identified by Ipp, legislation such as the Civil Procedure Act 2010 (Vic)
and the good faith standard, including the criteria developed in Western Australia v Taylor

(1996) 134 FLR 211.

981 Australian Law Reform Commission Report 89 (n 12) [3.115].
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G  Summary

This Chapter discussed whether EANTSs pose a problem for Australian lawyers and the
nature of that problem. Discussion of the literature gathered and analysed as part of this
project, including the rules of professional conduct, case law and studies of lawyers all point
to a conclusion that the old assumption that lawyers know and understand what is expected
of them in negotiations, no longer hold true. In investigating the question of how lawyers
assess EANTs, I found a lack consensus, leading to a conclusion the problem is not in where
lawyers draw ethical lines, but, that more fundamentally, they do not seem to agree on where

to draw these lines.

In exploring the frequency of use and characteristics of lawyers who use EANTSs, I came to a
conclusion that this problem cannot be written off as a problem of a few bad apples. For
example, many of the lawyers in the case law appear to have been experienced practitioners
who seem to have simply been unaware or incorrectly applied of the standards expected of
them by the courts. Further, studies suggest that they are far from being few. Overseas
studies, as well as my exploratory survey of Australian lawyers, suggest that the profession is
split about whether EANTS such as exaggeration, withholding relevant information, threats,

abuse of process or even making the opponent uncomfortable are permissible.

Surveys suggest that the problem is pervasive. Very few lawyers have not encountered
EANTSs in negotiations. The problem appears to be an ‘elephant in the room’. Everyone
knows about it, yet it remains unaddressed, whether by the profession’s rules or otherwise.
This Chapter argues, however, that the problem is not an elephant in the room as the
expression is understood today, that is, something deliberately ignored, but closer to the
Krylov’s original metaphor: something major that simply has not been noticed through
oversight. In this Chapter, I argued that this was because there has been a paradigm shift
from lawyers as litigators to lawyers as negotiators, combined with a gradual retreat from
adversarial standards in negotiations. As lack of awareness, understanding and consensus
appear to be at the heart of the problem, education appears to be as the most appropriate
way to address it. Education can increase awareness of the problem and its potential
consequences, help lawyers develop an understanding of the challenge posed by EANTs, and
develop consensus about where to draw the ethical lines and other responses to EANTSs. This
thesis paves the way for addressing this challenge by shining the light on the problem,
including by identifying and categorising EANTSs and associated literature which can be used

to develop consensus and educate the profession about EANTS.
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CONCLUSION

I started this project to solve a problem: the lack of a clear understanding of how far lawyers
can go in negotiations. I assumed that if I worked through the problem methodically and
systematically, I would find all the possible answers. In this concluding chapter, I present
conclusions of this research project. I begin by reviewing the aims and scope of the thesis, its
contribution to knowledge, the limitations of the project as a whole and finally, future

recommendations.

The thesis makes a substantial and original contribution to the knowledge about lawyers
conduct in negotiation through systematic and comprehensive study of typologies,
assessments and frequency of use of ethically ambiguous negotiation tactics. In investigating
the research questions set out in the Introduction Chapter, my research revealed
disagreement on whether and which EANTSs are permissible and likely widespread use of
EANTSs which does not seem to be limited to or associated with a particular characteristic of
lawyers. A central contribution of the project is to challenge the traditional notion that the
standards of lawyers’ conduct are well known and understood by practicing lawyers. This
thesis integrates an empirical perspective into what is usually a theoretical debate, thus
grounding it in reality. Although this thesis relies on surveys that are based on lawyers’
subjective perceptions and which may suffer from limitations inherent in such research
design, such as limited sample size and satisficing, the various strands of research, including
an original exploratory survey of Australian lawyers, plus the wealth of studies from USA and
UK to the contemporary local Australian context, paint a comprehensive and consistent
picture . This stands in contrast to previous reliance on anecdotal and non-Australian
sources. The surveys of lawyers, both overseas and domestic, consistently reveal a lack of
consensus on what EANTSs are permissible, yet they also demonstrate that EANTS are
perceived as a common phenomenon in negotiation. This lack of understanding, combined
with frequent usage, is rarely acknowledged in Australian legal discourse. Further, my
exploratory survey as well as preponderance of overseas studies suggest that lack of
understanding and usage of EANTSs are not associated with a particular stereotype of a

lawyer — young or old, of particular gender, from the bush or city, but apply across the board.

Another contribution of the thesis is expanding the understanding of types of EANTS that
lawyers might face. The thesis developed a catalogue of EANTSs based on systematic and
comprehensive searches and analysis of prior literature which spans multiple domains, from
information, time, to process, people and location. The catalogue provides not only insight
into the scope of the challenge posed by EANTS, but also a framework for further exploration

of ethical implications of EANTs and development of professional conduct guidelines.
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This thesis not only shines light on ‘the elephant in the room,” a problem that was long
suspected but has been the subject of conjecture: that Australian lawyers lack a shared
understanding of the limits of permissible conduct in negotiations, yet engage in conduct
that could go beyond such limits. It also suggests possible explanations for it, paving the way
for addressing the problem. Through doctrinal and empirical research, synthesised in
Chapter 7, I show that this is not a problem caused by a few bad apples or even by ‘the barrel’
— the profession itself. Rather, as discussed in the previous Chapter, it is most likely a
product of a paradigm shift from a profession focused on litigation to a profession that
primarily focussed on negotiation. If this conclusion is accepted, the case law, rather than
being a record of crucifixions, can be understood as a symptom of lawyer” failure to

understand how to operate under a new paradigm.

This thesis uses tactics as a unit of analysis for studying lawyers’ ethical approach to
negotiations. Chapter 1 explains that the term ethics was used as understood broadly,
incorporating not just written law but also the profession’s customs and usages. The
incorporation of customs and usages into the definition adds weight and supports the
conclusion of this thesis that Australian lawyers disagree on what is permissible in
negotiation. This conclusion is not self-evident from an examination of the rules of
professional conduct alone. It is implied by the case law, discussed in Chapter 3, which refers
to many lawyers failing to identify ethical issues in their usage of EANTs. However, it is most
apparent from the results of surveys of lawyers. The surveys consistently reveal lack of
consensus and perceived pervasiveness of EANTS. In other words, the usage of EANTS is
perceived to be part of the profession’s customs and usages. The analysis of the survey
results from this project indicates that the frequency with which lawyers perceive EANTS to
be used stands out as a critical factor. This perception seems to greatly influence whether

lawyers view the use of EANTS as acceptable or not.

This research project’s approach to its primary aim of establishing ‘how far lawyers can go in
negotiations’ evolved as the project progressed. A review of the literature revealed a broader
range of EANTSs than originally anticipated. While prior research and commentary primarily
focused on deception and, to a lesser degree, threats and misuse of processes, my systematic
searches, detailed in Chapter 1, also revealed EANTS involving other aspects of negotiations,
such as time, locations, and using the people involved. These were summarised in a
catalogue of tactics, which, when analysed against the rules of professional conduct and case
law, revealed significant gaps and ambiguities in what was expected of lawyers in
negotiations. In this way, the project revealed that the original plan to simply classify EANTs
into those permitted and those not permitted for use by lawyers was impossible, thus

revealing the limits of what was ‘knowable’ in relation to EANTS. The project thus evolved
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towards exploring the limits of knowledge by looking at the topic from a different
perspective, by reference to broader studies of lawyers, including by conducting an

exploratory survey to understand Australian lawyers’ lived reality when it comes to EANTSs.

The journey towards understanding the extent of knowledge and reality of this project was
assisted by the project’s constructivist epistemological and relativist ontological approaches
(developed in Part F of the Introduction Chapter). This contributes to the project’s greatest
strength: a nuanced yet comprehensive exploration of EANTSs incorporating large swathes of
the available evidence, ranging from the literature on the tactics to case law and a range of
studies. In particular, the constructivist empirical approach, which is predicated on the idea
that knowledge is shaped by experience, context and perspective, facilitated synthesis not
only of ‘black letter’ knowledge, such as literature about EANTSs and rules of professional
conduct, both as a normative document but also as an expression of the collective judgment
of the profession but also what could be learned about the topic from surveys and case
studies. These different strands of evidence, however, all pointed towards the same

conclusion: a lack of a common understanding of EANTs among Australian lawyers.

The relativist ontological stance meant that the project proceeded on the basis that there
could be multiple lived ‘realities’ of EANTSs, shaped and informed by lawyers’ individual
experiences. For example, it is possible that some lawyers correctly knew and understood
expectations relating to EANTSs, and others did not. The potential differences were explored
both in the context of individual cases (Chapter 3) as well as what can be learned about
lawyers from surveys (Chapters 4-6). However, while overseas research, such as Hinshaw’s
study, suggests that there could be underlying factors, my investigation points towards a
conclusion that EANTS are a problem that applies across the board as far as the Australian
legal profession is concerned. The study revealed no particular demographic of a lawyer who
might assess them as being permissible or not permissible. Nor did the study reveal any
meaningful differences in how EANTs may have been used, for example, by reference to age,
gender, location, practice type, practice area or firm size. Even the case law, despite a
relatively small sample, reflected a diverse sample of lawyers of both genders, different
practice areas and firm sizes. All bar one (Sing) seemed to share the same problem: lack of
understanding of issues involved in using EANTs. Thus, counter-intuitively for a project that
assumes that there may be multiple realities, this research project arrived at a conclusion

that there is a shared reality of ambiguity when it comes to EANTS.

An important factor that is beyond the scope of this thesis is the practical impact of the use of
EANTS on stakeholders and the outcomes of negotiations. The potential impacts were

flagged in section E of the Introduction Chapter. These impacts could be significant of
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themselves in the sense that they could affect the outcome of negotiations reputations of
negotiators, cause distrust or even a ‘cheater’s high’. However, if they are understood
properly, they could also influence lawyers’ conduct and actual use of EANTSs. If Wade’s
claim that lawyers’ conduct is primarily affected by the prudence and practicality approach to
ethics, an understanding of practical impacts could play an integral role in whether they
would consider using EANTSs or not. An example of this is the insight that while those who
used half-truths (i.e., withheld information) often think they are not lying, those on the
receiving end equated such conduct to lying.982 A detailed consideration of this issue,
however, was outside the scope of this project because this project aimed to address
questions that precede it: what can lawyers do, and what do they actually do? It would be
speculative to consider the impacts if, as the Law Council and Law Societies tended to
maintain that lawyers know and understand the standards of conduct expected of them and

usually conduct themselves ethically, as discussed in Part B of Chapter 2.

The main conclusion of this research project, namely that there is a lack of agreement and a
shared understanding among Australian lawyers about where to draw the lines when it
comes to EANTSs and that this is a problem that applies across the board, also suggests a path
forward. The problem can only be addressed by developing consensus and a shared
understanding of where Australian lawyers should draw ethical lines. The rules of
professional conduct could be a useful tool in that exercise, as they could provide a common
frame of reference. Drafters of the rules could draw upon developments outside the
profession, such as the framework for good faith negotiations that applies in Native Title law,
various civil procedures and consumer protection laws (see Part B, Chapter 1). However, the
role of the rules and such guidance should not be overstated. My exploratory survey, for
example, did not provide any evidence that lawyers practising in those areas were more
consistent in their approach to EANTSs than others. Indeed, one of the few prior Australian
studies raised a concern that lawyers practising in consumer law seemed to be behaving in a
manner inconsistent with the prohibition against misleading and deceptive conduct.%83
However, the rules could provide a frame and a common song sheet for developing
consensus, whether through enforcement or education. On that note, enforcement does not
seem like a promising avenue. There is no evidence to suggest that the reported cases have

had an impact on lawyers’ use of EANTS.

Given the lack of understanding of how to navigate EANTS in the profession, education is the

best option for tackling the epidemic. A key component of such education should be raising

982 Rogers et al (n 38) 3.

983 See Lamb’s study explored in Section 1(a), Part C of Chapter 4.
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awareness. A greater awareness of tactics might lead to a reduction in their use—a tactic
perceived is a tactic disarmed. Additionally, lawyers should be educated about the impacts of
the tactics. This should go beyond the obvious effects of breaching professional standards
and extend to the practical effects of tactics. For example, the fact that research suggests
threats consistently result in worse outcomes could be a warning to those considering such
tactics. The fact that half-truths (as, for example, reported in the cases of Mullins and
Fleming), while perceived as truths by those making them, are usually perceived as lies by

others could be more discouraging to negotiators than any prohibition in the rules.

In conclusion, this research project identified the elephant in the room — a significant but
largely unspoken problem in lawyer negotiations. As with all such elephants, the key seems
to address it seems to lie in education. In order to deal with the elephant, the profession
must first acknowledge its existence and raise awareness about it. This thesis has laid an
evidenced based foundation for dealing with the problem. With this knowledge, future
researchers and the legal profession can leverage existing case law and legislation, as well as
this and other future research and research about the practical impacts of EANTSs to develop
a comprehensive knowledge-based approach so that even behind closed doors, Australian

lawyers can more confidently navigate EANTS.
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APPENDIX 1 — SURVEY QUESTIONS

It can often be difficult for lawyers to know which negotiation tactics are permissible or not

permissible to use.
Question 1
What is your assessment of the following tactics:

(a) exaggerate what the client is realistically entitled to
Not permissible (1)
Probably not permissible (2)
Probably permissible (3)

Permissible (4)

(b) withhold information that is advantageous to the other side*

*other than for criminal defence
Not permissible (1)
Probably not permissible (2)
Probably permissible (3)

Permissible (4)
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(c) use or suggest using something beyond the content of the negotiation for external

leverage (eg going to media, contacting a regulatory authority)

Not permissible (1)

Probably not permissible (2)

Probably permissible (3)

Permissible (4)

(d) use a legal process for a purpose for which it is not intended (eg to cause delay or require

unnecessary disclosure)

Not permissible (1)

Probably not permissible (2)

Probably permissible (3)

Permissible (4)
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(e) put negotiators in uncomfortable circumstances (eg last minute change of venue, hot or

cold room)

Not permissible (1)

Probably not permissible (2)

Probably permissible (3)

Permissible (4)

Question 2
How often have you encountered or think you have encountered other lawyers using the

following as a negotiation tactic:

(a) exaggerate what the client is realistically entitled to

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)
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(b) withhold information that is advantageous to the other side*

*other than for criminal defence

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)

(c) use or suggest using something beyond the content of the negotiation for external

leverage (eg going to media, contacting a regulatory authority)

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)
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(d) use a legal process for a purpose for which it is not intended (eg to cause delay or require

unnecessary disclosure)

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)
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(e) put negotiators in uncomfortable circumstances (eg last minute change of venue, hot or

cold room)

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)

Question 3
Please estimate how often you have engaged in the following tactics in negotiations:

(a) exaggerate what the client is realistically entitled to

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)
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(b) withhold information that is advantageous to the other side*

*other than for criminal defence

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)

(c) use or suggest using something beyond the content of the negotiation for external

leverage (eg going to media, contacting a regulatory authority)

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)
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(d) use a legal process for a purpose for which it is not intended (eg to cause delay or require

unnecessary disclosure)

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)

(e) put negotiators in uncomfortable circumstances (eg last minute change of venue, hot or

cold room)

Never (1)

Seldom (2)

About half the time (3)

Often (4)

Always (5)
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Individual Characteristics

There is evidence that attitudes towards various negotiation tactics vary from one individual
to the next based on their level of experience and other circumstances.

You are therefore asked to answer a few simple demographic questions.

This information is also collected anonymously. However, you may opt out of this part if you

wish by clicking on the “opt out” button at the bottom of this page.

Do you hold a current practicing certificate?

Yes (1)

No (2)

Age

Under 30 (1)

30-39 (2)

40-49 (3)

50-59 (4)

60 and over (5)
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How do you describe your gender?

Male (1)

Female (2)

In another way (3)

Years in legal practice since admission

1 or less (1)

2105 (2)

6to10(3)

11to 15 (4)

16 to 30 (5)

over 30 (6)
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Practice sector

Solicitor (1)

Barrister (2)

Corporate in-house legal (3)

Government lawyer (4)

Community/non-profit (5)

Other (7)

Practice size

Sole practitioner (1)

2-4 partners or principals (2)

5-10 partners or principals (3)

11-20 partners or principals (4)

21-39 partners or principals (5)

40+ partners or principals (6)
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Main practice area(s)

Commerecial law (1)

Wills and Estates (2)

Civil Litigation (3)

Family law (4)

Personal Injury (5)

Insurance (6)

Criminal (7)

Administrative law (8)

Property/Conveyancing (9)

Corporate (10)

Employment/Industrial (11)

Other (12)
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State/Territory

NSW (9)

VIC (10)

QLD (11)

WA (12)

SA (14)

TAS (15)

ACT (13)

NT (16)

Location

Metro CBD (1)

Suburban (2)

Regional/remote (3)

If you wish to opt out of providing demographic information click 'opt out' below and then

'continue without providing responses'.

Opt out (1)
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