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Summary

While several Australian and international studies have explored the family lawyer-client
interaction, these studies have been limited to investigations of discrete areas of the lawyerclient relationship and have been necessarily limited in their methodologies. The present
study employed a quantitative empirical methodology in an Australian wide field study of
230 family lawyers and 94 clients that investigated the family lawyer-client interaction from
a procedural justice framework. Using multivariate analyses, the study establishes that the
Tyler and Blader two-component model of procedural justice applies in the lawyer-client
dyad and is influenced by the approach of the lawyer, the emotional response of the client,
and the level of co-party conflict that the client is experiencing.
Further, the study gives meaning to the terms ‘conciliatory and constructive’ and
‘adversarial’ as they apply to family law dispute resolution.

The study establishes a

construct to measure the conciliatory and adversarial approach of family lawyers and
identifies that lawyers tend to incorporate a mixture of the two into their work. The results
also identify four distinct behavioural factors that characterise the two approaches: the
client-centred and interest-based factors characterise the conciliatory approach; and the
lawyer-directed and court-focused factors characterise the adversarial. The study found that
in terms of perceptions of fairness, and feelings of satisfaction, the clients preferred the
lawyers who took a client-centred and interest-based approach, but in circumstances where
the clients were experiencing high-levels of conflict, or fear for the safety of their children,
they also appreciated the lawyer who was lawyer-directed and court-focused. Overall, the
study shows that in order to create a fair and satisfying dispute resolution service for their
clients, family lawyers need to maintain a fine balance of family lawyering behaviour.
On a general level, the study provides a profile of Australian family lawyers in terms of
their approach to dispute resolution, their attitude towards ADR processes and their
favoured negotiation styles. It also profiles family law clients in terms of their emotional
adjustment to the divorce and their perceptions of the family lawyers assisting them to
resolve their disputes. The study substantially expands the procedural justice theory base
and has significant implications for practical family law education, government policy,
family lawyering, and the ADR and collaborative law movements. The study indicates
where future research could benefit these communities.
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INTRODUCTION
1

BACKGROUND

1.1

Family Law Reforms

In 2004, the Australian Federal government embarked on its journey to change the face of
family law.1 In 2006, it established a network of community-based Family Relationship
Centres (“FRCs”) throughout Australia, where practitioners conduct family law dispute
resolution processes without lawyers being present.2 In 2007, it mandated that divorcing
couples must turn to alternative dispute resolution (“ADR”) mechanisms, such as
mediation, before seeking a legal solution to their family law dispute if it involves children.3
The government has termed this process Compulsory Family Dispute Resolution (‘CFDR”)
and its aim is to change “the culture of family breakdowns”.4
The idea is that the changes will put the emphasis on making family law cases less
adversarial and less likely to increase the conflict between the divorcing parties.5 The
reforms, in part, highlight a commonly held social belief; namely, that lawyers exacerbate
family law disputes and make the parties adversarial and embittered.6 Indeed, the various
reports and discussions that have informed the reforms consistently cite anecdotal evidence
that suggests that “the animosity that adversarial legal proceedings create between

separated parents” is generated in the main by the “adversarial behaviour of lawyers
working in the system.”7

Yet, nowhere in these reports, or anywhere else, is there

evidence that confirms the veracity of these claims.8
On the other hand, there is evidence that shows that family lawyers tend to “take a
conciliatory and co-operative rather than adversarial approach to practice”.9 This evidence
suggests that as well as negotiating a resolution to their client’s dispute, family lawyers
provide: support and reassurance to their clients; help reduce the tension and stress involved
1
2

3

4
5
6

7

8
9

Family Law Council, A New Approach to the Family Law System: Implementation of Reforms, Discussion Paper
(10 November 2004).
House of Representatives Standing Committee on Family and Community Affairs, Parliament of the
Commonwealth of Australia, Every Picture Tells a Story: Report on the Inquiry into Child Custody Arrangements in
the Event of Family Separation (December 2003), 60.
Family Law Act 1975 (Cth) s 60I(7); The term ADR refers to “processes, other than judicial determination, in which
an impartial person (an ADR practitioner) assists those in a dispute to resolve the issues between them.” National
ADR Advisory Council at http://www.nadrac.gov.au/ on 12 November 2007.
Family Law Council, above n1, 6; The Attorney-General, Philip Ruddock MP, ‘A New Family Law System – A
Message from the Attorney-General, the Hon. Philip Ruddock MP’ (Press Release, 29 July 2005).
The Attorney-General, Philip Ruddock MP, ‘New Family Relationship Centres Unveiled’ (Press Release, 31 July
2005).
The reforms are also based on the belief that the use of lawyers increases costs, decreases efficiency and helps to
create imbalances of power between the parties, Commonwealth of Australia, ‘A New Family Law System:
Government Response to Every Picture Tells a Story (June 2005).
House of Representatives Standing Committee on Family and Community Affairs, see n 2 above, 75; Rosemary
Hunter, ‘Adversarial Mythologies: Policy Assumptions and Research Evidence in Family Law’ (2003) 30 Journal of
Law and Society 156, 159 -160.
At least no robust empirical evidence (evidence with statistical analysis of data).
Family Law Council, above n 1; Hunter, above n 7, 158.
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in family disputes by providing an effective channel of communication for them with their
former partners or even third parties; and guide, support and educate their clients through
the divorce transition process. Further, and most importantly, the evidence suggests that
these lawyers emphasise to their clients the benefits of non-Court based settlements.10
There are, however, some serious limitations to this research evidence.

Most of the

research has been qualitative and where not qualitative, lacking in any multivariate analysis
or robust statistical analysis. There is no strong empirical research to confirm that most
family lawyers are constructive and conciliatory in their approach to family law disputes
and similarly, there is no strong empirical research to confirm that family lawyers are
aggressively adversarial.
It would have been preferable if, before the advent of the family law reforms, the
government had reconciled these divergent claims about family lawyers. Nevertheless, it is
clear that there is a need for empirical research that evaluates whether family lawyers
adhere to ‘best practice’11 and take a problem-solving and conciliatory approach to resolving
family law disputes, or take a competitive and adversarial approach, or a combination of
both. In part, this study will investigate this question of what approach family lawyers take
when trying to resolve family law disputes. It will also investigate the prevailing family
law culture in Australia and present a clearer picture of the current family law dispute
resolution environment.
1.2

Family law disputes

Family law matters commonly involve disputes about how the parties will “share their
assets and debts and, if they have children, how to share and organise their future parenting
responsibilities”.12 Family law matters refer to any legal action taken in the Family Court
of Australia, the family law jurisdiction of the Federal Magistrates Court and the Family
Court of Western Australia (all referred to herein as the Family Court) and cover such areas
as divorce (including, living arrangements, parental responsibility and financial support for
children following the separation of their parents) and property division between the former
couples.13
Family law disputes can be characterised as a social conflict, where there is “a perceived
divergence of interest or a belief that the parties’ current aspirations cannot be achieved

10
11
12

13

Hunter, above n 7.
Family Law Council, Best Practice Guidelines for Lawyers Doing Family Law Work (March 2004) (“Best Practice
Guidelines”).
Andrew Bickerdike, Conflict Resolution in Divorce Mediation: The Impact of the Divorce Adjustment Process and
Negotiation Behaviour on Mediation Outcome (D Phil Thesis, La Trobe University, 1998) 2. The results of the
unpublished thesis are summarised in the published article, Andrew Bickerdike and Lyn Littlefield, ‘Divorce
adjustment and mediation: Theoretically grounded process research’ (2000) 18(2) Mediation Quarterly 181.
Hunter, above n 7, 4.
14

simultaneously.”14 Due to the social nature of the conflict, the parties might choose to try to
resolve the dispute in a number of ways, including but not limited to, engaging a family
lawyer, attending family mediation or negotiating between themselves.

How a party

decides to approach the resolution of his or her family law dispute will depend on many
factors, including finances, locale, and the peculiarities of the dispute. It is the contention
of this study that how parties want to resolve their family law disputes will depend to a
certain extent on each party’s emotional response to the divorce; the level of conflict in the
party’s relationship with the other party; and the particular style and interventions of the
family lawyers who assist them in the resolution of their disputes.
Emotional response to divorce

It is well documented in the literature that people have different ways of responding to
separation and divorce and that the way in which the party emotionally responds to the
divorce can influence how a party experiences the resolution of his or her family law
matter. The divorce grieving process has been conceptualised as a process of cycling back
and forth between three primary affective states, including love (or feelings of attachment),
anger and sadness, in a momentum that is driven by the differential experiences of the
initiator and non-initiator of the divorce decision. Studies have shown that the parties’
adjustment to the divorce process in terms of their affect, initiator status, attachment
security and attachment disparity relates to the parties’ conflict resolution behaviour.15 It is
therefore reasonable to assume that the party’s emotional response to the divorce will also
affect his or her approach to the dispute resolution process and the experience within that
process.

The study will investigate this and will explore how the party’s emotional

response to the divorce might influence the party’s approach to the resolution of his or her
family law dispute and how this might influence the party’s perceptions of the interactions
with the family lawyer.
Level of conflict

Studies have also shown that the existing level of conflict in the parties’ relationship
influences their choice of conflict resolution strategy.16

Parties with a low level of

relationship conflict seem capable of adopting more co-operative strategies while highconflict parties tend to adopt initially either avoidant or dominating strategies.

The

literature further shows that the parties’ experience of a high level of conflict in their
relationship correlates negatively with reaching settlement agreements in mediation and
14
15
16

Jeffrey Z Rubin, Dean G Pruitt and Sung Hee Kim, Social Conflict: Escalation, Stalemate and Settlement (1994) 5.
Robert E Emery, Renegotiating Family Relationship: Divorce, Child Custody and Mediation (1994); Bickerdike,
above n 12.
Robert Andrews and Dean Tjosvold, ‘Conflict Management Under Different Levels of Conflict Intensity’ (1983) 4 (3)
Journal of Occupational Behavior 223.
15

negotiation. High-conflict parties often show negative attitudes and behaviours toward
mediation and negotiation and demonstrate an inability to participate in rational decisionmaking processes.17

Consequently, the dispute resolution literature in this area tends to

focus on high-conflict couples and their performances in mediation and other ‘therapeutic’
interventions such as family therapy and divorce education; it virtually ignores the role of
the lawyer and how family lawyers respond to high-conflict parties. Furthermore, there is
no evidence of how high-conflict parties respond to family lawyers; or any evidence of
whether high-conflict parties respond differently to their lawyers than parties experiencing
medium or low levels of conflict in their relationship. Similarly, there is no evidence that
family lawyers treat their high-conflict clients any differently from their less conflict-laden
counterparts.
How parties experiencing different levels of conflict in their relationships approach the
resolution of their family law disputes, is an area of focus of this study. In the current era of
family law dispute resolution there is considerable choice of dispute resolution process.
How the parties’ level of relationship conflict influences this choice, and how the parties
might respond to the intervention of a family lawyer assisting them in the resolution of a
dispute, is an important question that this study positions itself to answer.
Family lawyers and dispute resolution choices

The choice of dispute resolution processes in family law disputes has widened substantially
in the past decade. Although, seemingly, the current process choice is still litigation, or in
other words, pursuing the resolution of the dispute through the court with the help of a
family lawyer, collaborative processes, ADR processes, and most notably mediation, are
now beginning to challenge the dominance of this traditional method of resolution.
ADR processes in the family law context refer to mediation, arbitration and family
counselling. Arbitration is a process (other than the judicial process) in which parties to a
dispute present arguments and evidence to an arbitrator, who makes a determination to
resolve the dispute.18 Family counselling is a process in which a family counsellor helps the
parties to deal “with personal and interpersonal issues in relation to marriage”19 and if there
are children of the marriage, helps the parties to resolve issues relating to the care of the
children. The Family Law Act 1975 (Cth) (“the Act”) also refers to “Family dispute
resolution” which “is a process (other than a judicial process) in which a family dispute
resolution practitioner helps the parties who are affected by the separation or divorce to
17

18
19

Kenneth Kressel, Nancy Jaffee, Bruce Tuchman, Carol Watson and Morton Deutsch, ‘A Typology of Divorcing
Couples: Implications for Mediation and the Divorce Process’ (1980) 19(2) Family Process 101; Bickerdike, above
n 12 and Jennifer McIntosh and Helena B Deacon-Wood, ‘Group Interventions for Separated Parents in
Entrenched Conflicts: An Exploration of Evidence-Based Frameworks (2003) 9(2) Journal of Family Studies 187.
Family Law Act 1975 (Cth) s 10L.
Family Law Act 1975 (Cth) s 10B.
16

resolve some or all of their disputes with each other.

The family dispute resolution

practitioner is independent of all of the parties involved in the process.”20 This process is
more commonly understood as mediation and the family dispute resolution practitioners are
more commonly known as mediators.
Recently, several important mediation authors have identified the paucity of the research, or
at least empirical research, into the role that lawyers take in helping parties to resolve
family law disputes in terms of both dispute resolution choices that are made and the
dispute resolution outcomes.21 For instance, do family lawyers prefer to take an adversarial
approach to dispute resolution and advocate for their clients’ legal rights in the Family
Court, and does this escalate conflict? Alternatively, do they take a more conciliatory
approach, preferring to use the more facilitative ADR processes such as mediation and try
to reach mutually acceptable solutions? These writers also ask for an investigation into how
“the psychological functioning and level and types of conflict within and between
spouses”22 might affect the users’ perceptions of family law dispute resolution processes and
how bringing lawyers into the dispute might change the dynamics of the dispute.
Exploring how family lawyers approach family law dispute resolution in terms of their
adversarial or conciliatory behaviour and their disposition towards ADR processes is one
aim of this thesis. Finding out how the interaction between the party and his or her lawyer
might shape the dispute resolution process, is another. A further, and perhaps deeper,
objective of this thesis is to gain an understanding into how a client’s adjustment to the
divorce process and level of relationship conflict that he or she is experiencing might
interact with the approach of the lawyer, and to investigate how this might, in turn,
influence the client’s experience of the dispute resolution process.
1.3

Framework - Procedural justice

These investigations form the crux of the research and such investigations must be made
through an existing theoretical model. The theoretical framework that informs this study
and provides the lens for the investigations is the theoretical construct of procedural justice.
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Procedural justice research shows that “people’s reactions to conflict resolution decisions
are powerfully shaped by their views about the procedure that generated those outcomes.”23
Further, the research shows that parties are more likely to be satisfied with the outcome of a
dispute resolution procedure, and more willing to accept the outcome, regardless of whether
the outcome was in their favour or not, if it was generated by a fair procedure. Put simply,
the fairness of procedures can enhance party satisfaction, and perceptions of overall justice,
regardless of the outcome of the case. The literature variously refers to this phenomenon as
the ‘fair process effect or the ‘procedural justice effect’.24
Although research indicates that the level of conflict between the parties impacts on the
procedural justice effect, there is, as yet, no strong understanding of how the emotions
associated with the divorce grieving process might also influence procedural justice
judgments.25 Further, there is no authoritative study showing how the procedural justice
effect in a lawyer-client relationship (where the nature of the process is one of the lawyer
giving the client advice) affects that process. Yet, arguably, how the client perceives that
the lawyer has arrived at advice regarding how best to resolve the client’s matter, will be
pertinent to how the client perceives the dispute resolution process. It is foreseeable that if
the client perceives that the lawyer has arrived at decisions regarding how to resolve the
matter fairly, then the client will be more likely to accept and follow the lawyer’s advice on
what is the best way to resolve the matter. Conversely, if the client perceives that there was
a level of procedural unfairness in the advice of the lawyer, then the client might turn to
another procedure as a means of ensuring fairness, for instance, the Family Court.
Exploring how the client’s characteristics, in terms of his or her adjustment to the divorce
and level of conflict, might influence the client’s perceptions of procedural justice and how
this might in turn affect the client’s experience of the dispute resolution process is a major
objective of this study.
1.4

Summary of intent

As shown above, the objectives of the study are multiple. Firstly, the study will investigate
the profile of Australian family lawyers in terms of their adversarial or conciliatory
approach, their negotiating styles and their disposition towards ADR processes. Secondly,
it will investigate the profile of family law clients in terms of their adjustment and
emotional reactions to the divorce process and the intensity of conflict in the co-party
23
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relationship. Next, it will explore what happens when lawyers with particular conflict
resolution approaches and attitudes to ADR, come together with clients with different
emotional responses to the divorce process experiencing different levels of conflict. The
study will investigate what happens in terms of: what type of advice is given and how the
client perceives that advice; what type of dispute resolution choices are considered; what
procedural justice perceptions are produced; and how those perceptions influence the
parties’ experiences of the family law dispute resolution.
Ultimately, procedural justice theory grounds the research and provides the appropriate
frame. Procedural justice theory is driving the research because, regardless of the rhetoric
surrounding family law dispute resolution, the purpose of any legal dispute resolution
process is that it must be seen to be fair and just, and it is clear from the research that one
powerful indicator of whether a party feels that fairness and justice has prevailed is the
perception of procedural justice (which is also a powerful predictor of feelings of
satisfaction). The procedural justice theory and construct, therefore, is able to provide a
suitable lens through which to view family law dispute resolution. The thesis will show the
importance of procedural justice theory as it relates to conflict, conflict resolution,
communication, negotiation and divorce process theories and will show how perceptions of
procedural justice might influence, and might be influenced by: the affective states of the
particular party; the level of co-party relationship conflict of the clients; and the interaction
of these with the approaches of the lawyers.
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2.1

Local legal culture

In 1978, Thomas Church coined the term “local legal culture” in a study aimed at finding
out why cases moved faster in some courts in the United States than in others – variations
not explained by caseload.27 Since then it has become clear that “lawyers practicing with
one another and with judges and other court officials in particular locales come to develop
their own expectations about what is normal, appropriate, and expected with regard to such
fundamental matters as the timing of case settlement, the appropriateness of discovery, and
the expectations about court outcomes”. 28
In addition, the existence of a local legal culture can lead to significant variations in the
ways that lawyers act with regard to negotiation and alternative dispute resolution.
Although lawyers might be practising in the same jurisdictions and working with the same
set of laws and legal rules, the practice of law can be quite variable, particularly with how
and when ADR will be employed and whether lawyers will engage in an interest-based or
principled negotiation as opposed to positional bargaining. Similarly, there might be an
adversarial legal culture as opposed to a constructive and conciliatory one.
2.2

Profiles of family lawyers: conciliatory or adversarial?

There has been substantial research conducted overseas and in Australia that has profiled
family lawyers in terms of their culture.29 Further, there have been several studies in
Australia that have investigated lawyers’ attitudes to ADR.30
Although, the particular local legal culture of Australian family lawyers has not been
specifically reported, anecdotal opinion seems to suggest that Australian family lawyers in
some States might be more conciliatory in their approach to family dispute resolution than
those in other States.31 This study seeks to verify this and to examine Australian family
lawyers in terms of their adversarial or conciliatory culture: namely their dispute resolution
approach, their attitude to ADR, their negotiating behaviour, and the nature of the advice
that they give to their clients.
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It is predicted that Australian family lawyers will match their international colleagues in
terms of a predominantly constructive and conciliatory practice of family law; a practice
that includes collaboration with ADR practitioners, advice that is focused on the best
interests of the child and long term family relationship, and a principled negotiating
behaviour. 32 One assumes, however, that there would be natural differences in the ways
that Australian family lawyers respond to their clients and to the demands of family law
practice, and to the way that they might translate their particular ideologies into behaviour.
This thesis aims to provide a clearer picture of whether there is a diversity of practice
among Australian family lawyers, or whether their approaches are uniform and constructive
as the literature suggests.
Constructive and conciliatory, or adversarial approach

Although the Family Court in Australia is relatively user-friendly, and there is a substantial
amount of self-representation in the Court, many people retain family lawyers to assist them
in their divorce.33 Exploring the reasons why this is the case is beyond the scope of this
research. However, one might assume from the negative discourse surrounding family
lawyers that one reason is that people want lawyers to do their ‘fighting’ for them. That is,
that people want their lawyers to be aggressively adversarial and they want their lawyers to
help them to get the better of their former partner or spouse, be it financially or
psychologically. Indeed, McEwen et al found in interviews with lawyers that many clients
expect that the lawyer will fight for whatever the client wishes regardless of the lawyer’s
perception of the reasonableness of the position.34 Pearson and Thoennes also found that, at
times, parties wanted their lawyers to be aggressive and flamboyant”.35 But is this how
family lawyers actually are and what family lawyers actually do?
The literature, both in Australia and internationally, seems to suggest otherwise. Mather
who, together with McEwen and Maiman, undertook an extensive study of lawyers
practising family law in New England36 writes that “studies [in the United States, Great
Britain and Australia] show that divorce lawyers seek consensual settlements in most of
their cases and infrequently take cases to adversarial hearings.”37 Sarat and Felstiner, in
their seminal study of divorce lawyers in the United States, found that divorce lawyers were
“eager – indeed, sometimes too eager – to reach negotiated settlements” and more often
32
33

34
35
36
37

Lynn Mather, ‘Changing Patterns of Legal Representation in Divorce’: from Lawyers to Pro Se (2003), 30(1)
Journal of Law and Society 137, 201.
In 2003-4 45% of clients were self-represented at trial; in 2004-5, 40% were self-represented and in 2005-6, 36%
were self-represented. “Family Court of Australia Annual Report 2005-2006 at
http://www.familycourt.gov.au/presence/resources/file/eb00004ba45722b/Part_3_Court_Performance_AR06, 44 on
18 January 2007.
McEwen et al, above n 29 as cited in Beck & Sales, above n 21, 59.
Ibid.
Mather et al, above n 29.
Mather, above n 32, 151.
21

than not “try to cool out their clients and discourage the full assertion of formal legal
rights”.38 These authors also found that “lawyers work hard to sell settlement to their clients
and to avoid contested hearings and trials”.39 Further, in an in-depth study of family
lawyers in Great Britain, Eekelaar et al found that what lawyers actually do in resolving
family law disputes is not adversarial ‘fighting’ for their clients but is rather, helping the
client to:


achieve the required change in legal status;



orchestrate a redistribution of resources in an equitable manner; and



transform the former single household into two bearing in mind both the
welfare of the children involved and the financial impacts of that
change.40

Eekelaar et al found that this involves a wide range of tasks including:


“Providing knowledge about potential adjudication and the practical
experiences of others so that clients can plan ahead, perhaps needing to
transform their objectives in line with what is possible both legally and
practically.



Facilitating contact with third parties such as banks, utilities, and
creditors.



Constructing narratives from the chaos of events and acts.



Speaking for the client, marshalling arguments and being unemotional
in negotiation.



Offering support and guidance, both emotional and practical.



Carrying out formal acts.”41

Eekelaar et al’s list of the tasks of the family lawyer demonstrates that there is far more to
being a family law practitioner than merely litigating on behalf of one’s clients and the
limited number of studies that have examined the role of the lawyer in family law supports
this. Overall, the global picture of family lawyers as presented in these studies is one of
practitioners who support, advise, protect, reassure, reduce tension and distress, provide an
effective channel of communication, limit expectations, and ‘cool out’, educate and
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encourage their clients in a problem-solving and constructive approach to the resolution of
their clients’ family law disputes.42
So where does the view of lawyers being aggressively adversarial originate – aside from, of
course, the fact that our legal system is adversarial in nature and rights based?43 Beck and
Sales suggest that the adversarial feel to family law comes from three sources:


the parties negotiating through lawyers as opposed to face to face;



litigation being premised on the presentation of competing positions
from which a “truth” or “justice” will emerge as opposed “to cooperation in the development of a solution”; and



the notion that the lawyers, as opposed to the parties, “are in charge of
defining the solution” and directing the resolution of the dispute.44

This is to be contrasted with the conciliatory and constructive approach to family law that
does not disregard rights altogether but takes a contextualised attitude to rights and
incorporates a more interest-based approach to the resolution of the dispute. 45
A conciliatory-adversarial continuum?
Although the terms ‘conciliatory and constructive’ and ‘adversarial’ are used extensively
throughout the family law literature, there is no single construct that adequately
characterises the two different approaches to family law dispute resolution and how they
relate to one another. It is recognised, however, that the two approaches are not truly
dichotomous. A survey of Canadian family lawyers in the Vancouver area, conducted by
Hotel and Brockman between 1991 and 1992, suggests that family lawyers work along a
conciliatory-adversarial continuum.46 The authors found that there are varying degrees of
difference between family lawyers advocating a conciliatory approach to the practice of
family law that focuses on the clients’ needs and interests and those who take a more
adversarial approach and focus on a duty to their clients’ legal rights. The more adversarial
family lawyers stressed the importance of obtaining the results that their clients desired while the more conciliatory family lawyers took a contextual approach, which took into
account the relationship between the parties and extended beyond the interests of their
clients to the welfare of children.
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Conciliatory and constructive lawyer
Further descriptions of the conciliatory and constructive approach derive from the writings
of Menkel-Meadow.47 Menkel-Meadow sees the conciliatory approach as emanating from
an emphasis on maintaining relationships and an ethic of care; and where disputes are
resolved in favour of the best possible solution for all parties concerned. The conciliatory
approach includes: an involvement “of all the parties to a dispute, rather than only [the
formal] plaintiffs, defendants and interveners”48; the parties negotiating face to face often
with the help of a neutral third party (as in mediation or FDR); dispute resolution being
premised on the exploration of interests from which a mutually beneficial solution can
develop; the parties being actively involved in defining the solution and directing the
resolution of the dispute; and early settlement and avoidance of hearings in Court. It also
involves an element of ‘caring’ - care for the other side and what will happen after the
dispute is resolved, and includes “more trust and altruism and less unnecessary aggressive
behaviour”.49
In the Hotel and Brockman study, the authors conceptualise the conciliatory/ adversarial
distinction as a difference in focus on the client’s legal rights, as opposed to a focus on the
client’s interests. In an Australian study, Hunter equates a constructive and conciliatory
approach with an early settlement as opposed to taking a matter to the Family Court for
determination, or promoting litigation. 50

Hunter describes a conciliatory lawyer as one

whose aim is “to negotiate, be reasonable or flexible”.51 A similar conceptualisation of a
constructive and conciliatory lawyer is that of the ‘reasonable’ lawyer as identified by
McEwen et al and further discussed by Beck and Sales.52
According to McEwen et al a ‘reasonable [family] lawyer’ “limits client expectations,
resists identifying emotionally with the client, avoids substantially inflating demands,
understands the likely legal outcome, asserts the client’s interests, responds to new
information and seeks to reach a divorce settlement.”53

Sarat and Felstiner further add to

the concept of the ‘reasonable family lawyer’ by describing him or her as a lawyer who will
inform [the client] of the risks of going to court and of the likely outcome of pursuing
unrealistic demands, who will “limit client expectations, overcome the resistance of angry
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clients to settle” and encourage clients to adopt “reasonable goals”.54 Kressel et al also
suggest that a ‘reasonable family lawyer’ will attempt to dampen conflict.55
Adversarial lawyer
On the other hand, various authors conceptualise the adversarial lawyer as one who is
“contentious and argumentative”56; will “argue for a client’s position regardless of its merit
or the client’s underlying motivation for it”57; highly competitive and wanting to ‘win’58;
litigious as a matter of course59; and traditional.60 In addition, as Macfarlane notes, the
traditional adversarial lawyer is a rights based lawyer who seeks to acquire some type of
ownership over the client’s dispute and who becomes a “technician” aiming to fix the
client’s problem by applying the law”.61
Client-centred or lawyer directed
Conceptualisations of the adversarial or conciliatory lawyer also derive from the work of
Herrin, who studied clients who had some type of legal experience with a lawyer (in any
type of matter, not necessarily divorce) and asked the client about their perceptions of the
interactional styles and roles of the lawyers that they had dealt with. The study is outlined
in more detail in the procedural justice literature below, but in it, Herrin suggests that there
are two dimensions to lawyers’ interactional styles: client-centred and participatory, and
lawyer-directed and paternalistic.62 Herrin found that how a lawyer chose to interact with
the client determined the level of participation that the client ‘enjoyed’ in the dispute
resolution process. Although Herrin does not describe them as such, those lawyers who
place importance on client participation and involvement could be conceptualised as
conciliatory and constructive lawyers due to their respect for their clients’ thoughts and
interests, and their willingness to allow the client to be actively involved in the resolution of
the dispute, while those lawyers who prefer to keep control of the dispute and take a
directive and paternalistic approach could be described as adversarial, because of their
traditional “I know best” attitude and their unwillingness to take the clients’ needs and
interests on board.
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Lawyer’s role
Herrin further suggests that a lawyer’s interactional style could be described in terms of
whether the lawyer adopts a role of legal educator, counsellor or court official. Lawyers
have variously been characterised as “[b]arracudas, undertakers, mechanics, mediators,
social workers, therapists, moral agents, mercenaries, counsellors, pilots and advocates”63
and as Macfarlane describes “client warriors” who zealously advance their client’s
interests.64 Herrin proposes that there are three types of roles that lawyers adopt in the
resolution of disputes:


the court official role, which she characterises as a detached provider of
information and representative of the court;



a legal educator role, where the lawyer helps the client understand the
law and informs him or her of the legal basis for all the decisions and
legal processes; and



the social worker/counsellor role, where the lawyer shows compassion
and understanding for the client and tries to offer help beyond the
client’s expectations.

In her study, Herrin found that the court official role was most aligned with the traditional
and adversarial type of lawyer; the legal educator role was associated with both the
conciliatory and participatory lawyer, and the traditional lawyer; while the social
worker/counsellor lawyer was most associated with the client-centred conciliatory and
caring lawyer.
Use of power
Herrin also used French and Raven’s model of social power in her study of lawyer’s
styles.65 French and Raven refer to:


expert power - special expertise that the other person lacks;



referent power - the ability to be a frame of reference or identification
for another;



reward power - the ability to give or take away desired rewards;



co-ercive power - the ability to administer punishments and take away
rewards; and
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legitimate power – the right to power because of cultural values or
certification.66

Again, although not described as such, how lawyers choose to exert their power in their
dealings with their clients might be another determinant of whether the lawyer is an
adversarial type lawyer or conciliatory and constructive type. Lawyers who choose to exert
expert power could be characterised as adversarial; that is by choosing to emphasise their
special expertise over that of a client’s, the lawyers could be seen to be adversarial in that
they are not acting as reasonable, client-centred lawyers who can demystify their knowledge
and advise and explain their decisions in lay terms. Similarly, a lawyer who exerts reward,
coercive or legitimate power could be characterised as being adversarial because of the nonparticipatory and unequal use of his or her power and the desire to ‘win-over’ his or her
client. Possibly, the only use of power that fits with the picture of a conciliatory lawyer is
that of referent power where the lawyer emphasises the client’s and his or her similarities of
attitudes and beliefs, and communicates approval and acceptance to the client. This would
lead to a co-operative and constructive atmosphere as opposed to a lawyer-client
environment of ‘power-play’ and competition.
Ultimately, Herrin found that the lawyer with a client-centred or participatory orientation
(exerting elements of referent and reward power, and adopting a legal educator, and /or
counsellor role) was preferred by the clients; while the lawyer-directed or traditional
orientated lawyer (exerting elements of expert, legitimate and coercive power and adopting
a court official role) was perceived as less satisfactory. The Herrin study was, by Herrin’s
own admission, limited in its scope due to the constraints of time. 67 Nevertheless, it does
provide some interesting insights into the interactional styles of lawyers and the way that
clients experience the different styles.
Summary
To summarise, a review of the literature shows that various authors have conceptualised
family lawyers as being either conciliatory or adversarial in their approach to family law
work and have argued that the two approaches are not dichotomous concepts. The review
also shows that the authors are not yet settled on which specific lawyer behaviours
sufficiently characterise the two approaches, although there seems to be some behaviours
that the authors describe that typify the two. These include whether the lawyer:
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focuses on interests or rights;



promotes court or settlement;
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approaches family law work in a ‘reasonable’ manner or allows the
clients to proceed with unreasonable expectations and goals;



runs a client-centred or lawyer-driven practice;



views his or her role as one of a legal educator, counsellor or courtofficial; and



uses his or her power co-operatively or competitively.

It is important to look at all these characteristics of lawyering and to determine empirically
which behaviours adequately describe the conciliatory or adversarial lawyer and to
determine the profile of Australian family lawyers - and this study accepts the task.
However, there are other aspects to lawyering that also need to be investigated in order to
achieve a complete picture of the adversarial or conciliatory lawyer and the culture of
Australian family lawyers and these include, amongst other aspects, lawyers’ negotiating
behaviour.
2.3

Negotiating behaviour – co-operative or competitive; adversarial or
problem-solving.

How lawyers choose to negotiate on behalf of their clients is a further way of determining
what type of approach family lawyers take to their work. Several authors have referred to
most of the work that lawyers do as lawyer-assisted negotiation, or ‘litigotiation’.68
Litigotiation refers to “the strategic pursuit of a settlement through mobilizing the court
process” and involves the lawyer embarking on a process of conducting lawyer-assisted
negotiations with the opposing solicitor on behalf of his or her client.69 What negotiation
style and strategies lawyers use in the assisted negotiations is arguably indicative of the
overall approach that the lawyers take to their family law work.
The literature refers to both negotiation styles and strategies and often uses these terms
interchangeably; however Bastress and Harbaugh note that there is a distinction between the
two terms.70 According to Bastress and Harbaugh, style tends to refer to the interpersonal
behaviour of the lawyer-negotiator while negotiation strategy means “the conceptual
approach adopted by the negotiator, from planning through implementation, to achieve the
underlying goals of the client through bargaining.” Two types of style are described:
competitive and co-operative; and two types of strategies: adversarial and problem-solving.
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Co-operative and competitive styles

As Deutsch states, the literature has validated that the co-operative style of negotiating
(“those in which the goals of the parties involved are predominantly positively
interdependent”71) shows more of the following characteristics:


Effective communication ...;



Friendliness, helpfulness, and less obstructiveness...;



Coordination of effort, divisions of labour, orientation to task
achievement, orderliness in discussion, and high productivity;



Feeling of agreement with the ideas of others and a sense of basic
similarity in beliefs and values, as well as confidence in one’s own ideas
and in the value that other members attach to those ideas;,



Willingness to enhance the other’s power;, [and]



Defining conflicting interests as a mutual problem to be solved by
collaborative effort ...” 72

The co-operative approach is essentially positive in attitude and the focus of the negotiation
is on co-operation with the other party in order to come to a mutually beneficial agreement.
In contrast, a competitive process has the following characteristics:


Communication is impaired;



Obstructiveness and lack of helpfulness;



The parties to the process are unable to divide their work;



The repeated experience of disagreement and critical rejection of
ideas..;[and]



The conflicting parties seek to enhance their own power and reduce the
power of the other ..”73

The competitive style of negotiation is essentially negative in attitude and carries with it the
view that only one side can impose the solution to a dispute or conflict. This in turn leads
to the view that one needs to use coercive, or adversarial tactics and strategies in order to
‘win’.
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Adversarial and problem-solving strategies

Menkel-Meadow describes the adversarial strategy as one that focuses on “maximizing
individual gain”.
“In an adversarial negotiation, the entire negotiation and, quite often, each
issue in the negotiation-is conceived of as being a fungible item (such as money
or units of production). Indeed, if an issue is not composed of fungible matter
(e.g., the pain suffered by a plaintiff in a personal injury suit or a party's
emotional distress resulting from action taken by another party), the lawyer
adopting an adversarial strategy will convert that issue into a fungible
commodity, usually money. Once negotiation issues are conceptualized as
fungible items, the adversarial strategy dictates placing them along a
continuum so that each dollar, unit of production, or other item is exactly like
any other dollar, unit, or item.

Having accomplished that, adversarial

negotiators can engage in a process of movement along the continuum
(generally called concessions), attempting to get as much money or as many
units on their side of the bargaining table as possible. Of course, each dollar
or unit, that is gained by one negotiator is taken away from, and becomes a loss
to, the other negotiator.” 74
A problem-solving strategy on the other hand, focuses “on finding solutions to the parties’
sets of underlying needs and objectives”75 and involves a substantially different approach
from the adversarial approach.
“Once having identified a client's underlying needs, the problem-solving
negotiator candidly anticipates and itemizes the needs of the other party. Once
the needs of both parties have been developed, the problem solver refuses to
convert them into fungible commodities that inevitably will be divided through
a zero-sum process. Instead, a problem-solving strategy forces the lawyernegotiator to develop solutions that satisfy the client's needs and accommodate
the needs of the other party.”76
Therefore, while adversarial negotiators might employ a variety of competitive tactics such
as “dissembling, lying, exaggerating claims and making threats”77, concealing information,
making “take-it-or-leave-it” offers and waiting until just before a hearing or trial to make a
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meaningful settlement offer, the strategies of a problem-solving negotiator will most likely
include sharing information, candidly exploring joint interests, seeking out complementary
goals, generating options that will meet the needs of all parties, considering all possible
solutions (both legal and non-legal), and ‘expanding the pie’ so to speak. 78
“With these considerations in mind, an ’adversarial lawyer‘ may be conceptually defined as
one who recurrently relies on a divisive, zero-sum (my gain is your loss) way of
[operating]” and employs adversarial strategies.79 “While a ’conciliatory lawyer‘ is one
who recurrently relies on a cooperative, positive-sum (both spouses gain, albeit not
equally)” approach and employs problem-solving strategies.80
Empirical studies

Although the negotiation literature is vast and there is considerable theoretical discussion on
the negotiating behaviour of lawyers, very little reliable empirical research tests this
conceptualisation of the adversarial and conciliatory lawyer.81 One reason for this, as
Menkel-Meadow points out, is that real-life negotiations and negotiators are difficult to
access. Therefore, the most common types of research in this area have been the interview,
“self-serving post hoc reports” or self-rating surveys of lawyers.82 There have been very
few observational studies of actual negotiations or surveys conducted to compare the
lawyer’s self-rating with those of the other lawyer or party, or of their own client.
One seminal study of lawyer-negotiators, which utilised the post hoc survey method, was
conducted in the early 1980’s by Williams, who studied hundreds of lawyers in Denver and
Phoenix to isolate the negotiation styles that they employed in legal negotiations. The study
concluded that approximately 73% of the lawyers employed a cooperative style and about
27% used a competitive style.

In 1999, Schneider replicated the Williams study and

updated the survey instruments to include new adjectives based on the abundance of
negotiation literature that had been promulgated since the Williams’ study. Schneider
found that, compared to the Williams study, the percentage of problem-solving negotiators
had dropped to 64%, and 36% were clustered in the adversarial group.83 The lawyers in the
Schneider study were also rated for their effectiveness and the vast majority of those
lawyers who were rated ineffective were adversarial lawyers.
Interestingly, the Schneider study found that the proportion of family lawyers rated as
adversarial was higher than that of any other practice group (commercial, civil, or
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criminal).84 Schneider and Mills posit several propositions as to why family lawyers act this
way:


family law clients push negative behaviour;



the context of a negative emotional family law negotiation requires,
encourages, or permits negative (adversarial) behaviour;



family lawyers tend to deal with the hard cases (easy, amicable cases
can be resolved without the need for lawyers in the user-friendly Family
Courts) and these are usually the more competitive and contentious
cases; and/or



the more adversarial family lawyers are those who do not specialise in
family law but are generalists who only handle a small number of
family law cases a year. These lawyers might be more adversarial in the
mistaken belief that adversarial behaviour is in the best interests of the
client.

Schneider’s study is interesting despite its limitations. Schneider used similar methodology
to the Williams’ study - sending surveys to lawyers and asking them to describe and
evaluate the lawyer with whom they had most recently negotiated, and she acknowledges
that this methodology is imperfect. The limitations include the voluntary nature of the
study (the return of the survey was voluntary and the respondents were self-selected) and
the reliance on the lawyers’ perceptions of one another, which Schneider acknowledges is
not an objective standard due to the different meanings different lawyers could ascribe to
the adjectives.
In a more rigorous attempt to study legal negotiators Heumann and Hyman conducted a
study of the negotiating behaviour of lawyers in New Jersey in 1993.85 The authors focused
on whether lawyers were problem-solving or positional (adversarial) in their behaviour.

Heumann and Hyman described the adversarial/positional approach as one in which:
"the negotiators stake out bargaining positions. Negotiation consists of one or
more moves and countermoves in which the parties may grant concessions to
the other party, and seek agreement by the reciprocal exchange of positions
until an agreement is reached or the matter is resolved in some other way." 86
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The problem-solving method, in contrast, was characterised by:
“a mutual discussion of the underlying needs and interests of each side.
Agreement results not as much from an exchange of concessions as from new
proposals that both parties think meet their needs. These proposals can involve
the exchange of goods or services in addition to, or instead of money, or tailor
the terms and conditions of monetary payments to the unique needs of the
parties.”87
The research focused on civil litigation cases in New Jersey (mostly personal injuries) and
the research design had three components: a questionnaire sent to litigators throughout the
state who practiced in the civil jurisdiction (non-matrimonial); personal interviews with 78
litigating lawyers in three New Jersey counties; and observations of 71 settlement
conferences hosted by judges or court-assigned lawyer/mediators in the three-targeted
counties. Heumann and Hyman surveyed the lawyers on what tends to happen when they
negotiate, as well as what the lawyers would like to have happen, and they followed up with
the interviews and observations. The respondents reported that most cases were settled
using the adversarial/positional method but the majority of the respondents wanted to use
problem-solving more and wanted to use adversarial negotiating less.
Heumann and Hyman thought that the lawyers might often use the adversarial approach out
of habit even though they may prefer to use a problem-solving approach. They also
observed that the "[l]awyers seem to lack a rich vocabulary of problem-solving that would
enable them to implement that method.88 They conclude that “the lack of problem-solving
might as easily be explained by habits of mind as by habits of action. So far as we can tell
from our observations, it simply did not occur to the lawyers and the judges to handle their
discussions in any other way”.89
The Heumann and Hymann study was conducted in an era where ADR principles such as
problem-solving behaviour and language might not have had any influence on how lawyers
negotiated. Since the study, the ADR and collaborative law90 movements have grown
substantially in America and Australia and it might be that problem-solving negotiation
behaviour might now be more at the forefront of lawyers’ minds than it was before.
Certainly, a conciliatory and constructive family lawyer following the Best Practice
Guidelines should consider using the problem-solving approach as a first option.
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One assumes, somewhat simplistically, that if lawyers were to approach family law dispute
resolution processes in a conciliatory and constructive manner then problem-solving
negotiation would be the favoured negotiation approach. However, as the researchers have
found, it might be that the family lawyers approach their negotiations in an adversarial
manner due to the influence of the client, context, culture or habit. Finding out what tends
to happen when family lawyers negotiate (as distinct from what family lawyers would like
to have happen) is an important piece in the adversarial-conciliatory puzzle.
2.4

Advocates of ADR?

Along with an assumption that a conciliatory and constructive family lawyer would take a
problem-solving negotiation approach, there seems to be a presumption that if family
lawyers are not being adversarial and they are being constructive and conciliatory, then they
will embrace ADR.91 As Beck and Sales point out, a major goal of the government in
advocating for mediation is to make family dispute resolution less adversarial as “the
adversarial nature of traditional negotiations between lawyers is argued to be a major factor
in creating acrimony between parents”.92 However, although there are a “sizeable number
of recent surveys”93 which look for the link between lawyers and ADR, there is yet to be a
study (apart from the present study) that specifically checks the assumption that
conciliatory/constructive lawyers choose and recommend ADR to their clients.
Empirical studies

As Zariski explains, the research in the early 1990's "largely focused on evaluation of new
programs for resolving disputes" and researchers paid very little attention to investigating
what lawyers' views were about ADR - its ideology and its practice.94 To remedy this, in
1996 Zariski surveyed Western Australian lawyers and investigated whether ADR played a
role in shaping how these lawyers thought of themselves as legal professionals and whether
there had been a cultural change in legal practice because of any ADR initiatives.
Zariski sent surveys to practicing Western Australian lawyers and compared his findings
with data received in various American and other Australian jurisdictions. Although the
response rate was low (418 lawyers representing a 16% response rate), Zariski's research
showed that American lawyers participate in alternative dispute resolution processes more
than Australian barristers and solicitors do, and that practices involving ADR are not yet so
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common amongst Western Australian lawyers "that they can be said to be typical”. Put
another way, Zariski's research showed that using alternative processes is “not yet a pattern
of behaviour that characterises the exemplary legal professional" either in Australia or
America.95 Nevertheless, Zariski's research, and the raft of American research that he cites,
shows that lawyers generally have favourable opinions toward alternative processes.
In Australian research more specifically aimed at family lawyers, Altobelli found that
family lawyers also have a favourable opinion of ADR services and can see the benefits in
both private and public ADR processes. However, Altobelli found that although "family
lawyers claim to use external ADR services quite substantially, are attracted to external
private conciliation, [and] can see the benefits to their caseloads of using ADR, [they] have
quite high selection thresholds before their matters are regarded as being "suitable" for
ADR."96

Altobelli sees that family lawyers could benefit from greater education and

training about ADR and suggests that mandatory ADR "will probably go a long way
towards bridging the chasm between perceived benefit and actual use of ADR.”97
Altobelli made the above comments before the introduction of mandatory mediation into
family law disputes involving children. It is probable that now with the new family law
dispute resolution regime, the way that family lawyers perceive ADR processes and the
manner in which they communicate information about these processes to their clients will
have changed. Whether it will have changed in the manner that Altobelli predicts is
debatable.
However, while the literature is replete with theory and research surrounding the success
and pitfalls of removing the voluntary nature from mediation, such a focus is beyond the
scope of this thesis. Nevertheless, it is reasonable to suggest that the introduction of
mandatory mediation will have had an influence on the conciliatory or adversarial culture of
Australian family lawyering.

Zariski and Altobelli found some evidence as to how

Australian family lawyers perceive ADR services and it will be important to see if these
perceptions have changed. Beyond this, there is still little evidence of how and when
lawyers refer their clients to non-court dispute resolution services and what factors lawyers
consider when they do or do not refer. Further, there is little knowledge about how
Australian family lawyers perceive mandatory mediation and how they communicate their
attitude about it to their clients and how all this fits with the lawyers overall approach to
resolving family law disputes.
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Overall, there is not a complete picture of how Australian family lawyers' attitudes and
practice of ADR fit the construct of the adversarial or conciliatory family lawyer and how a
lawyer’s attitude to ADR might in turn affect the overall nature of the family law dispute
resolution process.

However, as with the lawyers’ negotiating styles and the various

attitudes and approaches discussed above, it is expected that Australian family lawyers’
attitudes to ADR, and in particular to mediation, will correlate with whether Australian
family lawyers employ a constructive and conciliatory practice of family law or an
adversarial one. It is therefore vital to test this and to confirm the widely held belief that an
acceptance and implementation of ADR means a more conciliatory and constructive
approach to the resolution of family law disputes.
2.5

Context and content – nature of the advice

Along with the belief that conciliatory family lawyers will have a positive approach to
ADR, there is the belief that conciliatory family lawyers will provide constructive advice to
their clients about the best way to preserve the family relationship (particularly if there are
children involved), about how best to meet the needs of the children, and about how to
achieve a fair and reasonable resolution to the dispute. Yet, along with the absence of
knowledge about how family lawyers perceive ADR processes and how they communicate
their views about ADR to their clients, very little is known, in the Australian context, about
the exact nature of the advice that lawyers give to their clients and how this determines the
clients’ approaches to family law dispute resolution. For instance, is the advice 'settlement
focused' in that it encourages parties to resolve disputes early in the interests of their
children or is it “court focused” in that it encourages parties to dig in for perceived better
'court' outcomes? Is it focused on the ‘best interests of the child’, the best interests of the
family, or on the best interests of the client? Further, there is little evidence of the nature of
the lawyer's advice in negotiated settlements, including whether the negotiation process is
child focused and/or 'in the shadow of the law'98 and how involved the client is in the
negotiation process. More importantly, there is little knowledge of the effect that the
lawyers’ approach has on the conduct of the client, although anecdotal opinion suggests that
when lawyers are very 'hard nosed', their clients can become more conciliatory and vice
versa.99
It is clear that the nature of the advice that lawyers give will influence what type of
approach they take to their work, and again one assumes, somewhat naively, that settlement
focused and best interests of the child/family/relationship advice will be constructive and
98
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conciliatory in nature and that court based and ‘shadow of the law’ advice will be
adversarial. However, it is unlikely to be as simple as this. The research shows that the
approach that a lawyer takes is context and content driven as much as it is driven by lawyer
orientation and interactional style.

For instance, a common finding in the American

research is that family lawyers who represent higher income clients and two-lawyer
divorces devote more time, provide more emotional support and engage in more
adversarial actions than when they represent lower income clients or when there is a self
represented party.100 Hunter who, in an Australian context, found that “cases handled by
firms in high income areas were more likely to proceed to advanced stages in the Family
Court and had a higher mean number of forms of dispute resolution attempted and court
attendances scheduled than cases handled by other private firms” supports this finding.101
As Mather states, “All divorce lawyers tend to listen, advise, counsel, negotiate, and
occasionally litigate on behalf of their clients. But there are clear differences among
lawyers according to whether they specialize in family law and according to the class of
clients they typically represent.”102 Further, Mather et al ruminate that family lawyers are
quite directive of their clients in order to “maintain…credibility with colleagues and judges
that is crucial to professional survival.”103 Discovering more about the reasons underlying
these differences amongst family lawyers is not an aim of this study, but discovering
whether there is a greater adversarialism demonstrated by private firm, specialist family
lawyers with high-income clients is something that is of interest. If it is the case that
Australian specialist family lawyers with high-income clients are more adversarial than
their lower-end colleagues then this is something that the Australian government might
need to attend to in its drive to establish a more conciliatory culture in family law dispute
resolution.
Empirical studies

In the introduction to her study, Hunter provides a summarised literature review of studies
into family lawyers, both internationally and in Australia that are enlightening in their
detailed qualitative information about family lawyers and their clients.104 However, Hunter
notes the tendency of previous researchers to “assume that family lawyers are homogenous”
or for the researchers to simply examine “one variable influencing family law activities”
rather than take a broader look at the overall approach that family lawyers take to their
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work. Hunter also notes the limitations of the research in terms of the ability to generalise
the data beyond the study groups.

105

For instance, Ingleby’s study focused on lawyers’ handling of matters and negotiating styles
and the sample was limited to five English lawyers.106 The Eekelaar study consisted of
direct observation and interviews with solicitors in and around London and aimed to study
what solicitors do in practice.107 Similarly, Mather et al’s structured open-ended interviews
with 163 family law practitioners in the US States of Maine and New Hampshire consisted
of self–reports focussing on how lawyers respond to conflicts and problems with their
clients.108 Finally, as detailed in Hunter, Davis et al’s study concentrated on family law
cases that only involved property.109
The Sarat and Felstiner study110, also, although seminal in its discussion of power and
control in the lawyer-client relationship, was limited in a number of ways. As noted, there
was no random selection of lawyers; the sample was skewed in its composition of the male
and female lawyers compared to the composition by gender of those specialising in divorce
in the study area; there weren’t many high status and experienced lawyers in the sample;
and those who were interviewed went to less prestigious law schools than would normally
characterise lawyers in the area. Similarly, the range of clients was limited in that the
clients were all involved in property matters and had substantial asset pools to divide. 111
Hunter’s own studies112 also focus on a narrow frame that compares legal aid clients with
self-funding clients in family law. By her own admission, these studies also suffered from
low response rates and had their limitations. However, Hunter’s studies did not aim to
provide causation and correlation analyses: rather they aimed to provide up-to-date (post-1
July 1997) data on Australian family law legal service.

Hunter’s studies are rich in

profiling Australian family lawyers and in providing comprehensive reports on how
different service providers handle family law cases. To this extent, the Hunter studies, and
the international studies that she cites, provide groundbreaking research in the area of
family lawyers and their clients.

In particular, the studies provide a good basis for

constructing further empirical research.
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2.6

Summary

Hunter makes the bold statement that “a multitude of research studies across a number of
countries have emphasized that family lawyers tend to take a conciliatory and cooperative
rather than adversarial approach to practice “(italics added).113 This statement demands
further empirical attention. Not only are the terms adversarial, conciliatory and cooperative
not operationalised in the multitude of research studies cited, but the limitations to the
studies are such that further research and analysis needs to be conducted in order to validate
the veracity of this claim.
Earlier it was noted that the terms ‘adversarial’ and ‘conciliatory and constructive’ are used
constantly in the literature: indeed, the Best Practice Guidelines tell us that “Best practice in
family law is characterised by, inter alia, a constructive and conciliatory approach to the
resolution of family disputes”.114 However, there is no clear and shared understanding in the
literature of what these terms actually mean. A closer look at the literature reveals that
authors have variously characterised lawyers who take a constructive/conciliatory approach
to their work as those who have an interest-based focus, promote settlement, approach their
family law work in a ‘reasonable’ manner, run a client-centred practice, act as a legal
educator and counsellor, use their power co-operatively, adopt a problem-solving
negotiating style, promote and utilise ADR services, give long term relationship and best
interests of the child advice and perhaps, try to maintain this style regardless of the context
and content of the client’s case. On the other hand, authors have characterised the lawyer
who takes an adversarial approach as one who works in opposition to the other party, is
contentious, argumentative, litigious, employs a competitive negotiation style, resists the
ADR movement in favour of court and rights based outcomes, is directive and controlling
of his or her clients, takes a paternalistic view of the client and hopes to win the client’s
case regardless of its merits.
Although, the relatively large body of research worldwide points to a picture of lawyers
who are constructive and conciliatory, as discussed above, the studies that bear out this
picture have all been necessarily limited in their scope and the authors haven’t had a
common understanding of the meaning of these terms.

Further, the studies were all

conducted before the new Australian family law reforms and therefore, it is arguable that
the reforms will have led to some degree of culture change amongst Australian family
lawyers.
This study aims to firstly, employ a robust methodology to investigate what specific lawyer
behaviours adequately characterise the conciliatory and adversarial approaches to family
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law. It will then investigate what type of approach Australian family lawyers take to their
work and ascertain whether the new reforms might have injected new life into a pro-ADR,
problem-solving and caring family law dispute resolution culture. The study will also use
multivariate analyses to identify potential causal relationships between various independent
variables, such as the relationship between the adversarial or conciliatory approach of the
lawyer, client characteristics and procedural justice, and will present a modern profile of the
culture of Australian family lawyers.
Interestingly, Hunter concludes that overall, “Australian family lawyers belong to a
cohesive practice community culture, bounded by consistent family norms”.115 Whether this
is true and whether these norms are predominantly conciliatory and constructive are
questions that this thesis will address directly.
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3

FAMILY LAW CLIENTS

3.1

Profile of family law clients

The Sarat and Felstiner study discussed above, provides us with valuable information about
what occurs between a family lawyer and his or her client in the lawyer’s office, and offers
some insights into how lawyers think about their clients. Sarat and Felstiner report that
family law clients are often described by their lawyers as being “uncertain, if not difficult
and dangerous…..emotional, irrational, hav[ing] unrealistic goals and expectations, and
demand[ing of] constant attention” as well as being “volatile and unreliable”.116

The

McEwen et al study also derives from the assumption that, at one time or another, family
law clients will be difficult to deal with. However, although this is probably true of some
clients who are dealing with the ordeal of marriage dissolution and the re-negotiation of
family relationships, it is unlikely to be the uniform way that all family clients act and react
to the family law dispute resolution process. It is likely that family law clients will fall
within a range of adversarial and conciliatory approaches just as family lawyers are likely to
do.
3.2

The divorce process

Indeed, the divorce literature reveals that there are large individual differences in how
people react to separation and divorce and in how people respond to the interpersonal
conflict that often accompanies the divorce process. Further, the socio-legal research shows
that as legal considerations become entwined with the emotional dynamics of the divorce,
people can act differently to the conflict resolution process than they have otherwise done to
the divorce.117
Emotional response to divorce

The divorce process
In order to understand this dynamic, it is important in the first instance to understand how
people react emotionally to divorce. The emotional process accompanying divorce has
been conceptualised as akin to the grieving process in that there are some common stages
that people go through with divorce that are similar to the stages that people experience at
the death of a loved one; and just as with grief, it is common to move back and forth
through the stages.118 However, the difference between divorce and death is that with
divorce, there is still the possibility of reconciliation (albeit a theoretical possibility) and,
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particularly when there are children involved, the parties may still see each other and may
still have a relationship with each other in one form or another. In this sense, the divorce
process is “interdependent and interactive”. 119
Emery has conceptualised the divorce process as one that entails a cycling back and forth
between the couple’s affect - primary feelings of love (defined as intense longing for the
other person), anger and sadness, in a momentum that is driven by the differential
experiences of the parties.120 Emery’s model depicts divorce grieving as involving “the
repeated experience of each of the three emotions [love, anger and sadness, love, anger,
sadness etc] in sequence over time” and describes the successful resolution of divorce grief
as when one is able to integrate the three emotions, rather than experience them in a
continual cycle. 121 When one is able to integrate the emotions, then one is able to resolve
them.
Emery sees that problems can arise when one of the three emotions predominates in an
affective experience and the party is “stuck” in that emotion. Conflict can also arise
because the parties experience different emotions of the grieving process at different times;
experience the intensity of the grief differently (according to Emery this experience is
largely due to whether the party was the initiator, or not, of the divorce), and want to
establish different new intimacy boundaries.122
Similarly, Baum, writing from a social work practitioner’s point of view, describes the
problems that can occur in the differing experiences of divorce. Firstly, Baum points to the
differing experience of men and women in mourning the losses of divorce.

Baum

conceptualises divorce as involving many losses including the loss of a partner, the loss of a
family unit and the loss of parts of one’s own identity, and sees the divorce process as a
mourning process for all these losses. Baum contends from her experience that women start
the mourning process earlier than men. She sees that men “tend to mourn the loss of their
ex-wives considerably less than they mourn the loss of their children and of their home and
family life and routine”, and tend to act out their grief with activity, self-medication or
somatizing; whereas women tend to speak out about, or seek out help for, their grief and
depression.123 Put simply, “men and women differ in the timing of the mourning process, in
who and what they mourn, and in how they mourn.”124
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Baum also agrees with Emery that it is only when the separated or divorced individual is
able to tolerate the ambivalence associated with divorce (the simultaneous loving and
hating, sadness and relief) that the party is able to complete the mourning process and adjust
to the experience of divorce.125 While Emery describes the process as integrating love,
anger and sadness, Baum talks about the adjustment process as being able to integrate both
the positive and negative aspects of the former spouse and the marriage. Both Emery and
Baum recognise that conflict and difficulties can emerge in the early stages of divorce when
a party tends to be ‘stuck’ in one emotional state, or as Baum describes it when a party
“emphasizes only one aspect of the former spouse and marriage, in most cases the negative
one: the flaws and faults and the absence of desired qualities.”126 Then in the later stages,
difficulties can emerge as the parties try to manage their cyclical grieving emotions and
their ambivalence toward their ex-partners. The difference in timing for this adjustment
process can be a source of enormous conflict between the parties and often prevents the
achievement of a balanced view between the parties and a “healthy outcome to the divorce
process.”127
Initiator status
The vast body of divorce literature shows that there are individual differences in the ways
that people adjust to divorce and in the ways that people reconcile ambivalence. Some
predictors of these differences are whether the person was the initiator or non-initiator of
the separation or divorce, and the amount of attachment style disparity between the parties
(as well as gender as described above). The initiator of the separation is usually further
along in the grieving and integration process than the non-initiating party is, and he or she
often has less strong feelings of attachment toward his or her former partner/spouse. Sbarra
notes that this differential in experience can have consequences for the emotional recovery
of the non-initiating party after divorce.128
The divergence in the emotional experience of the parties also has consequences in the
resolution of the divorce conflict. The research shows that parties who feel abandoned or
rejected by their partner (most often the non-initiators) consistently report increased
depression and anxiety and are less adjusted to the separation (than the initiators) up to five
years after the divorce.129

Meanwhile, the parties who have initiated the separation,

although still experiencing the same core emotions, albeit with a dissimilar intensity, tend to
report predominant feelings of guilt but seem more adjusted to the separation/divorce.
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This difference in experience perpetuates the conflict. As each person can be in a separate
part of the cycle from the other, based on his or her initiator status, an expression of
emotion from one party is usually met with an unreciprocated response from the other, and
this creates the cycle of differential emotional experience and conflict. For instance, an
expression of sadness by the non-initiator might result in feelings of guilt in the initiator
which when expressed might be misconstrued by the non-initiator as an expression of love.
This in turn can lead to a feeling of hope in the non-initiator, which when expressed to the
initiator, might result in the initiator’s expression of righteousness and anger which then
perpetuates the feelings of hurt, anger, rejection and sadness in the non-initiator – and so on,
thus perpetuating the divorce conflict.130
Attachment Security
Several investigations have also shown that the nature of attachment to the former partner is
another central dynamic in the emotional experience of divorce that can lead to a
differential experience for the parties and can add to the potential for divorce conflict.131
“Attachment security” in infancy and early childhood, is defined by Ainsworth, Blehar,
Waters and Wall as the state of being secure or untroubled about the availability of the
attachment figure (usually the mother) and derives from accumulated experiences that
confirm that the attachment figure will always be there when needed

to protect and

comfort.132 Ainsworth et al identify two types of “attachment insecurity”– the avoidant
infant who avoids proximity to the attachment figure for fear of a rebuff and the ambivalent
infant who displays mixed feelings of intense proximity seeking and an equally intense
desire to push the attachment figure away.133 Bowlby proposes that attachment patterns play
a vital role “from the cradle to the grave” and that an individual’s infant attachment pattern
will colour subsequent alienating and stressful experiences that occur throughout his or her
life.134
Divorce is one such stressful and pressured experience where attachment patterns might
come into focus and where differences in attachment styles between spouses have the
potential to influence the individual’s emotional recovery from the divorce over time and
the individual’s responses to divorce conflict.135

However, while valid assessment

procedures exist to identify patterns of attachment in young children, no such device is
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available for classification in adulthood.

Methods have to be “projective” to get at

underlying representations of attachment or self-report measures.
Hazan and Shaver, in an attempt to investigate loneliness in adults, argued for the
conceptualisation of romantic love as an attachment process and derived an attachment style
questionnaire using the attachment pattern descriptions of the childhood measures.136
Although, the validity of self-report questionnaires has been questioned because attachment
as an unconscious process cannot be adequately tapped with conscious reports Hazan and
Shaver’s categorical forced-choice measure of ‘romantic attachment’ has been popular with
researchers because of its brevity, face validity, and ease of administration.
Research using the Hazan and Shaver questionnaire demonstrates that individuals
experiencing attachment insecurity following divorce (typically conceptualised as
nonacceptance of the end of the relationship) have been found to have increased feelings of
anger, sadness and depression at the end of the marriage.137 Further, attachment-insecure
individuals often report greater post-divorce distress and report “greater preoccupation with
a former partner, increased feelings of being cheated by the end of the relationship
[perceived injustice], idealization of a former partner, more frequent post relationship
contact with one’s partner” and have an increased focus on unrealistic hopes for a reunion,
which, in turn, can maintain elevated rates of anger and sadness over time.138 Conversely,
securely attached individuals report less distress than their attachment insecure counterparts
do, exhibit greater emotional recovery over time, and describe dealing with the distress of
divorce by acknowledging it and searching for constructive ways of dealing with it.139
Further, there is some evidence that shows that initiators of the divorce typically experience
less attachment-insecurity than their non-initiator counterparts do and consequently, are
likely to experience less distress at the separation.140 Clearly, these differences in emotional
experience, or attachment disparity, will affect the parties’ response to, and recovery from,
the divorce process and the level of divorce conflict. If one party has accepted the divorce
and is investigating constructive ways to end the marriage while the other party is “stuck” in
a preoccupation with the former partner and hoping for reconciliation, the potential for
conflict is high.

136
137
138
139
140

Cindy Hazan and Phil Shaver, ‘Romantic Love Conceptualized as an Attachment Process (1987) 52 Journal of
Personality and Social Psychology, 511.
Sbarra, above n 128, 300.
Ibid.
Ibid.
Sbarra & Emery, above n 131, 64.
45

Summary of divorce process research
Collectively, the literature shows that divorcing couples can often experience the divorce
process differently depending on their affective states, gender, initiator status, and levels of
attachment insecurity and attachment disparity. Separately, the research findings on the
importance of initiator status in adjustment to the divorce process remain mixed, yet, it is
clear that the initiator status of the divorcing individual does have an impact on how
individuals respond to the divorce. Non-initiators are generally found to be more insecurely
attached and reluctant to divorce, more sad and hurt, and more depressed and hostile, than
the initiator.141
Similarly, the research on attachment patterns in divorce affective processes shows that
those with attachment insecurity are more likely to be slower to recover from the negative
emotional responses to the divorce, less accepting of the divorce and more likely to exhibit
idealisation and unrealistic behaviour. In contrast, those with attachment security evidence
increased acceptance of the divorce and an increase in emotional recovery over time.
It is clear that these differences in response to, and adjustment to, the divorce process can
have a serious impact on the level of divorce conflict that will exist in the relationship and
on the way that the parties might seek to resolve that conflict. Further, and for the purposes
of this study, these differences are likely to impact on how the parties might approach the
resolution of their legal dispute and how they might view the dispute resolution experience.
These are impacts that the study intends to explore.
Empirical research - The Bickerdike study

One study conducted in Victoria, the Bickerdike study, investigated some of these issues in
a divorce mediation context.142

The study investigated how certain divorce process

variables influenced the parties’ behaviour in the mediation and how this in turn affected
the mediation outcome.
The study used Emery’s cyclical model of divorce as the framework to measure the parties’
adjustment to the divorce process and the influence that this had on the parties’ dispute
resolution behaviour. In particular, the study explored how the parties’ emotional response
to the divorce (using the couple’s affect, initiator status and attachment insecurity and
disparity as the major variables) relates to the parties’ negotiation and conflict resolution
behaviour.
Bickerdike considered that due to the potential for disparity in the affect and other negative
attitudes toward the other spouse that characterise the divorce process, the divorcing
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couples would be particularly susceptible to differentials in conflict behaviour and to
conflict escalation. Consequently, Bickerdike investigated the parties’ behaviour through
the following series of conflict and conflict resolution models:
• the dual concern model of conflict, that proposes that the behaviour of
parties in conflict is influenced by the interaction of their level of concern
for their own outcomes and the other party’s outcomes;
• extensions of the dual concern model that theorize that ‘dual concerns’
produce four different types of negotiating or conflict strategies: avoidance,
yielding, problem-solving and contending; and
• other models of conflict, the aggressor-defender model, the conflict spiral
model and the structural change model of conflict that seek to explain why
conflict escalates. 143
The Bickerdike study investigated 112 couples attending mediation, and consisted of premediation assessments and videotapes of 50 of the couples during the mediation sessions.
The study found that antecedent attachment insecurity and disparity, and anger, were
predictive of certain negotiation and conflict resolution strategies in the dyad (high levels of
contentious behaviour and low levels of problem-solving strategies), which in turn were
predictive of mediation outcome in terms of agreement or no-agreement. Problem-solving
strategies were conceptualised similarly to negotiation literature described above, namely,
as including sharing information, candidly exploring joint interests, seeking out
complementary goals, generating options that will meet the needs of all parties and
considering all possible solutions and were categorised as those “speech acts that involved
information exchange and solution discussions delivered with neutral or positive affect”.
Contentious behaviour, conceptualised as similar to the adversarial strategy described
above, was categorised as “all ‘attribution spouse’ and ‘opinion’ statements delivered with
negative effect”.144 It should be noted at this stage, that in terms of the attachment insecurity
and disparity measures, the Bickerdike study used a self-report survey, which has its
limitations as previously described.
The study found that individuals with higher mean levels of anger and couples with high
attachment style disparity were less likely than their counterparts to reach an agreement in
mediation. Further, the study found that couples who engaged in high levels of contentious
behaviour and low levels of problem-solving strategies were less likely to reach a successful
outcome in mediation, and that higher levels of anger and attachment style disparity
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between the couples contributed to lower problem-solving in the dyad and higher levels of
dyad contentious behaviour. In summary, higher mean anger and high attachment style
disparity were associated with higher levels of contentious and problem-solving disparity
and lower levels of problem-solving within the couple.
Although Bickerdike found a non-significant association between mean dyadic levels of
sadness and individual attachment insecurity (as distinct from attachment style disparity)
with divorce mediation outcome, he did speculate that the pre-mediation variables of affect,
attachment insecurity and initiator status might be predictive of individual negotiation
behaviour. He subsequently tested this, and the pattern of results at the individual level
(taking into account gender differences) showed that in most couples, males were the noninitiating insecurely attached party and females were the more attached-secure initiators.
For males, attachment insecurity was negatively associated with problem-solving, whereas
for females, attachment insecurity was negatively associated with contentious behaviour.145
Further, for females, sadness was significantly correlated to contentious behaviour.
In sum, the Bickerdike study found that insecurely attached individuals undertook lower
levels of problem-solving behaviour while securely attached individuals engaged in higher
levels of problem-solving behaviour. Further, antecedent levels of anger were predictive of
lower problem-solving behaviour and higher contentious behaviour. Although, sadness was
thought to influence an individual’s capacity and willingness to participate in the
negotiation process, and specifically in effective problem-solving, the results showed that
despite sadness having a significant independent negative correlation with problem-solving,
this association was not significant in the context of all the predictors.
A central theme of the results of the Bickerdike study was the dominant influence of anger
on problem-solving and contentious conflict resolution behaviour. In the study, couples,
and individuals, with high levels of anger were less likely to engage in problem-solving
behaviour and were more likely to engage in contentious behaviour, which in turn were
associated with poor mediation outcomes. The results suggest that mediators are unable to
overcome the detrimental effects of pre-existing levels of anger in order to shift the
individuals or couples toward engaging in problem-solving negotiation and working
towards a successful mediated outcome. There is a suggestion in the literature that couples
with high levels of anger ought to be screened out of mediation (possibly to pursue the legal
option) or that high anger clients undergo “highly structured exercises that facilitate venting
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of emotions, and specifically, to assist them to ‘unload withheld anger’ before beginning
mediation”.146
The second important theme of the Bickerdike study was the role of attachment styles in
conflict resolution behaviour and outcome. Attachment style disparity at the dyadic level
was shown to create a discrepancy in problem-solving behaviour between the couples,
which in turn negatively influenced mediation outcome. At the individual level, insecurely
attached individuals exhibited lower levels of problem-solving behaviour than their more
securely attached counterparts. Bickerdike theorises that the presence of one insecurely
attached individual in the dyad might be sufficient to obstruct settlement because of the
individual’s inability to engage in effective problem-solving, and that attachment style
disparity might be an individual level measure not a couple dynamic.

Alternatively,

Bickerdike muses on the possibility that the influence of attachment style disparity on
problem-solving behaviour is representative of the cyclical nature of the divorce process
and of the difficulties that can arise between couples who experience different timing in
their respective responses to the divorce.
Bickerdike concludes that the perceived “divergence of interests” that defines social conflict
with these types of couples may be more related to what issues are to be discussed, rather
than simply substantive outcomes. Bickerdike posits that insecurely attached individuals
might be less ready to resolve the dispute and might be wishing to discuss the relational
issues, while securely attached initiators are ready to resolve and therefore want to discuss
the substantive issues. Again, this seems to be a symptom of the differential in experience
in the divorce process cycle rather than a disagreement over substantive interests.
Relevance to present study

The findings of the Bickerdike study are important for the present study. It is likely that the
family law client’s emotional response to the divorce might influence the client’s approach
to the resolution of his or her family law dispute in the lawyer-client context as it did in the
mediation context. If angry and insecurely attached individuals are unable to engage in
effective problem-solving and are an impediment to the settlement process because of either
avoidance or ambivalence (the attached-insecure individuals) or contentiousness/
adversarialism (the angry individuals) in the mediation process, then it is likely that they
will also be this way in the lawyer-client relationship. It is possible that those clients with
high levels of attachment insecurity and high levels of anger will want to prolong the
relationship and will not ‘want’ to settle, and will therefore choose either Court
(fight/adversarial) or avoid (flight) type procedures and strategies in the course of the
146
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conflict resolution. On the other hand, securely attached and less angry clients might
choose the more conciliatory and problem-solving processes and strategies in order to bring
about a constructive end to the relationship. Depending on the approach of the lawyer, and
the interaction that ensues, these differences in divorce process variables might in turn
influence the course of the entire dispute resolution process.
3.3

Level of co-party conflict

Studies have shown that the level of conflict between the parties will also influence the way
that parties choose to resolve their family law disputes. The literature makes it clear that the
stresses accompanying divorce are great, and most researchers agree that the nature and
level of co-party conflict surrounding the separation compounds the divorce effect, which in
turn shapes the way the parties behave in their divorce conflict and dispute.147
Kressel et al study

In a seminal early study comparing parties in mediation and litigation, and involving the
intensive analysis of audio recordings of nine completed mediation cases and five litigation
cases, and interviews with the parties, Kressel et al identified that patterns of divorce
dispute resolution tended to follow the pre-existing patterns in the marriage. For example,
couples with patterns of high conflict in the earlier stages of their relationship tended to
adopt avoidant or dominating strategies during the divorce conflict and tended to choose the
non-mediated dispute resolution processes.148 Kressel et al found that high levels of conflict
between the parties were clearly implicated in the choice of an adversarial as opposed to a
mediation mode of dispute resolution. Mediation was seen as more appealing to couples
experiencing low or moderate levels of conflict (and in those couples where the parties felt
confident in their ability to negotiate) and unattractive for couples who perceived the level
of conflict between them as high.
While the level of conflict clearly influenced the parties’ approaches to negotiations, the
Kressel et al study also identified the importance of the initiator or non-initiator status in the
conflict resolution process. The study found that those couples with non-mutuality of the
decision to divorce were more likely to harbour negative attitudes toward mediation and
unconstructive behaviour during negotiations. The researchers surmised that, in general,
“the non-initiators had far less time with which to prepare for the emotional and substantive
issues in the divorce. At the time negotiations began, for example, the initiators had been
147

148

Paul R Amato, ‘Children of Divorce: What We Know and What We Need to Know’ (Paper presentation International
Conference on Children and Divorce: Proceedings, Norwich UK, 24-27 July 2006) and Mark E Cummings and
Patrick Davies, ‘ Effects of Marital Conflict on Children: Recent Advances and Emerging Themes in ProcessOrientated Research (2002) 43 (1) Journal of Child Psychology and Psychiatry 31 cited in Jennifer E McIntosh and
Caroline M Long, Children Beyond Dispute: A Prospective Study of Outcomes from Child Focused and Child
Inclusive Post – Separation Family Dispute Resolution (2006).
Kressel, above n 17.
50

grappling with the prospects of divorce for an average of 10 to 11 months, the non-initiators
for only one or two. Once negotiations began, non-initiators tended to adopt extreme and
inflexible positions as a means of simultaneously expressing their anger, saving face, and
preventing the reaching of a settlement and the ultimate dissolution of the marriage.
Initiators typically responded first by acquiescing to their spouses' demands and then with
anger and inflexibility of their own.”149 This finding further supports the contention that the
differential in divorce experience between the parties creates a hostile negotiating and
problem-solving environment due to the disparity between the parties’ readiness to
negotiate.
Perhaps the most innovative result of the Kressel et al study was the identification of four
distinctive patterns of behaviour in the divorce negotiations. The researchers investigated
the way in which the dimensions of initiator status/attachment (described by the researchers
as the degree of ambivalence toward the end of the relationship), level of co-party conflict
and the frequency and openness of communication about the divorce influenced the
couples’ response to the divorce decision-making.

The researchers labelled the four

patterns that emerged, the enmeshed, autistic, direct, and disengaged patterns.


The hallmarks of the enmeshed pattern of behaviour were extremely
high levels of conflict, frequent communication about the divorce
decision, and ambivalence about the divorce.150 The emotional climates
in the negotiations between these types of couples were extremely poor
and the negotiations were non-productive, if not destructive.



For the autistic couples, the notable factor was an absence of
communication and overt conflict, and a high ambivalence in at least
one partner in the couple. The behaviour pattern for these couples was
usually an avoidance of each other both physically and emotionally
during the divorce period and consequently, the pattern of conflict
avoidance characterized these types of divorce negotiations.



The major characteristics of direct couples were relatively high levels of
overt conflict, frequent and open communication between the parties
about the divorce, and “an initially high but gradually and distinctively
moderating degree of ambivalence” about ending the marriage. The
negotiation process in this pattern was characterized by some
“superficial periods of calm and apparent co-operation, followed by
outbreaks of open conflict, and resolution in mutual, although not
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necessarily amiable, problem-solving.” For the non-mediated couples
in this sample, there were higher levels of conflict in the negotiating
environment.151


This disengaged couples exhibited low levels of ambivalence about
ending the marriage, and low to moderate levels of conflict and
communication. The negotiations for this group were quite apathetic
but also “the swiftest of the entire sample.” The overall climate of the
negotiating environment was cooperative, although with the occasional
tense and sharp moments, but the most “notable aspect of the parties'
orientation was a strong wish on the part of both to avoid intensifying
their conflict through the use of lawyers.”152

The data collection for the study centered on the settlement process and consequently the
researchers were able to identify how these patterns of behaviour influenced the settlement
negotiations. The researchers found that the enmeshed and autistic patterns appeared the
most difficult for mediators to deal with and that the negotiating process tended to replicate,
in microcosm, the major dynamics of the couples’(individual and joint) adjustment and
emotional response to the divorce. That is, the degree of ambivalence and level of conflict
variables exerted a powerful influence over what subsequently developed in the negotiation
process, be it mediation or litigation.
Although the authors strongly emphasised the limitations of their study, the study still
provides a clear picture of how the level of conflict and initiator/attachment status, in
conjunction with communication patterns, can influence divorce negotiations. In accord
with the Bickerdike study, those parties with high levels of attachment insecurity (or
ambivalence) and high levels of anger (or conflict), firstly, chose the more adversarial
processes and secondly, exhibited negative and contentious behaviour within those
processes. This study is interested in how those same client characteristics might influence
the dispute resolution process in its early stages: namely, in the lawyer-client negotiation
and decision-making stages.
McIntosh and Long study

McIntosh and Long are other researchers who have found evidence of the negative impacts
of high levels of co-party conflict on the divorce settlement negotiation process. Although
their particular focus was on child-inclusive and child-focused mediation, their findings are
still relevant for the present study.
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In particular, McIntosh and Long found that parties with patterns of very high inter-parental
conflict and escalating conflict over the 12 months before intake into mediation, reported
poor progress in mediation and higher levels of conflict up to twelve months after the end of
mediation. High-conflict couples were also more likely to drop out of mediation early and
to report poor co-operation and regard for each other. Couples who reported low or
medium to high conflict at intake reported a more positive progress through mediation.
In order to observe any differential impacts of level of conflict, the McIntosh and Long
study deliberately included cases of high conflict. While the study found that extreme or
very high conflict retarded or prevented progress in both interventions, the child-inclusive
approach had better impact with moderate and high-conflict cases than did the childfocused intervention. It was also “noteworthy that a history of violence, as reported by the
mother, did not predict poor outcomes in either intervention.”153
Other studies have shown that the “failure” rate in mediation of couples with enduring and
high levels of conflict is three times greater than it is for other couples.154 It is suggested
that the parties enjoy conflict and want to prolong conflict in order to defer abandonment: in
other words, high-conflict marriages result in high-conflict divorces. McIntosh and Long
posit that these findings support the notion that longer, therapeutically oriented services
such as family therapy would be beneficial for extreme conflict couples in order to treat the
causes of conflict, rather than simply resolve the legal dispute. Indeed some researchers
cited by McIntosh and Long have suggested that these cases require more intense judicial
management in order to ensure that the parent does not leave treatment early, a risk clearly
identified in the McIntosh and Long study.155
McIntosh and Long further suggest that the ultimate choice of dispute resolution
intervention should be based on the current level of co-parental relationship, individual
response variables and conflict severity.

They suggest that a range of therapeutic

interventions combined with divorce education programs, and within a spectrum of
alternative dispute resolution processes, is necessary in order to provide the appropriate
level of treatment for each individual couple case.
Level of conflict and procedural justice/satisfaction

A further study, conducted in 1993, explored the importance of level of conflict on the
couple’s responses to mediation or litigation in parenting disputes. Kitzmann and Emery
found that the perception of the degree of conflict or hostility in the couples’ relationship
was a significant predictor of the party’s sense of satisfaction and perception of justice —
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more so than the degree of adversarialism of each process.156 This study will be discussed in
more detail in the procedural justice literature below, but for now, it is interesting to note
that not only does the level of co-party conflict influence the choice of dispute resolution
process and engagement within that process, but it also influences the sense of satisfaction
with that process and perceptions of justice.
3.4

Other family client considerations

Expectations and other emotions

There are important questions to be investigated regarding the clients’ emotional responses
to the divorce conflict and the level of conflict that they are experiencing in their
relationships. Further, while anger has been identified as a strong antecedent of postdivorce conflict, other writers have questioned the role of emotions such as shame, hurt and
guilt in the link to divorce conflict, negotiation strategies and conflict resolution.157

In

particular, the experiences of shame and guilt are thought to give rise to different responses
in the interpersonal context.

“A consistent finding is that shame often motivates an

avoidance response ….while… guilt keeps people constructively engaged in the
interpersonal situation… Rather than motivating an avoidance response, the tension and
regret of guilt seems to motivate a desire to confess, apologise, and/or repair the damage
that was done.”158 Investigation of a range of emotions associated with the legal dispute and
the end of the marriage, warrants further investigations and this study positions itself to do
these.
Re-negotiation of relationships

A further consideration is how the legal environment promotes or impedes the divorce
negotiations. Emery describes the post-divorce period as a re-negotiation for the dyad: a renegotiation of the new relationship and the boundaries implicit in this new relationship.
Consequently, this period is often conceptualised as a dynamic developmental process that
requires the “ongoing renegotiation of roles and relationships at both the individual and
dyadic levels”. Further, it is often the case that the legal process is the vehicle by which
these renegotiations (or adjudications if the parties are unable to negotiate) occur.159
As Menkel-Meadow writes, adversarial models of negotiation are not limited to lawyers.
“Parties too may have polarised orientations to the world; seeing in each dispute or
encounter ….the opportunity to ‘get mine’ or to ‘see what can be done about this problem
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and ‘work things out’”.160 Moreover, the potential for a client’s emotional response to
divorce to be “unknowingly and powerfully played out in post-separation” negotiations is
high.161 That the ‘playing out’ of this emotional response takes place in a legal setting is
likely to influence the way that the parties respond to their family law dispute resolution
negotiations and process. This study will investigate, in part, how the legal environment (in
terms of legal representation) might have an effect on these legal divorce negotiations and
on the dispute resolution experience.
Summary of implications to present study

In summary, it is clear that family law clients are involved in a highly stressful period of
their lives and respond to this in a number of different ways. While there is always a degree
of normative conflict, attachment insecurity and disparity, and anger associated with the
divorce process, individuals are likely to experience differing levels of these variables
according to their initiator status, gender and infant attachment patterns. Overall, the
research shows that high levels of conflict, attachment insecurity and disparity, and anger
are all predictors of parties taking an adversarial pathway through their family law dispute
resolution. Furthermore, these divorce response variables are associated with poor progress
in mediation and a poor emotional climate for divorce negotiations.
It is unclear, however, whether family lawyers take their clients’ differing responses to the
divorce conflict into consideration when promoting certain dispute resolution processes, or
when advising their clients of the most appropriate methods to resolve the dispute. Levels
of co-party conflict have been the subject of much discussion in the literature and it might
be that family lawyers are particularly attuned to this variable in the divorce, and therefore
respond accordingly. However, the emotions that the client is experiencing might not be as
evident, or at least not at the forefront of the lawyer’s mind when the lawyer responds to the
client. There is no evidence of whether lawyers consider these variables, or if they respond
to high-conflict, insecurely attached, or angry parties differently from how they respond to
their more adjusted counterparts. There is also no evidence of how high-conflict, insecurely
attached and angry clients respond to family lawyers; or any evidence of whether these
highly emotional and conflict laden clients respond differently to their lawyers from the
way in which clients experiencing medium or lower levels of emotions and conflict in
response to the divorce, respond. These are all fascinating issues to consider in the current
family law environment and the current study aims to address each of these issues.
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4

INTERACTIONS

4.1

Negotiations

The interaction between family lawyer and client is pluralistic and dynamic. It involves a
complex arrangement of information exchange (or storytelling), negotiations, advice,
instructions and decisions. Essentially, lawyers and clients are involved in an interactive
and continuous set of negotiations both with other parties involved in the dispute, and with
each other.
Sarat and Felstiner, in their study of lawyers and clients, conducted from a power and
communication perspective, determined that lawyers and clients negotiate with each other
on three different dimensions. Firstly, they negotiate a working definition of reality, which
involves negotiating on the “strategies and tactics that will be deployed as together they
identify and settle on the goals that will be the joint objectives in the legal process of
divorce – a mutually acceptable view of what is realistic.”162

Secondly, there are

negotiations on meaning in the domain of law, which is the way in which the lawyer and the
client make meaning of the nature, operation and efficiency of the law and decide on the
motivation and competence of the other legal actors involved in the dispute.

This

negotiation sets the context within which the lawyers and clients make decisions about their
cases, and accord responsibility for the case progress and division of labour. Finally, family
lawyers and clients negotiate on how best to dispose of the divorce case namely, through
settlement or contested litigations.

“Here the focus is on the meaning and value of

adversariness as both a legal style and a mode of social interaction”.163 Sarat and Felstiner
ultimately conclude from their study that “[i]t is in a context of mutual suspicion that
divorce lawyers and their clients negotiate a shared understanding of the nature of the
divorce dispute and the nature of the legal process.”164
Similarly, Eekelaar et al characterise the lawyer-client relationship as one that involves
negotiation.

Although the authors take a less pessimistic view of the lawyer-client

environment than Sarat and Felstiner, their study shows that the negotiations between
family lawyer and client occurs mostly over the adoption of a position – that is, the
“preferred outcome for the client as represented by the lawyer.”165 Eekelaar et al describe
the negotiations over the position as taking place in a decisional matrix where the lawyer
makes a series of decisions based on the client’s instructions that have arisen out of the
lawyer-client negotiations. These decisions will commonly involve decisions about the
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client’s interests and the best way to meet those interests within the legal process. Eekelaar
et al conceptualise three key elements to the negotiation: the lawyer’s perception of their
client’s interests, the normative standards that are set within the legal paradigm, and the
expression of client autonomy as revealed in the client’s instructions. Essentially, Eekelaar
et al, posit that the ideal negotiating strategy between the lawyer and the client “seeks the
convergence of all three [elements] so the outcome corresponds to the “area of maximum
convergence” indicated in the figure.166 This is illustrated in the Eekelaar et al figure below.

Figure 1: The Decisional Matrix167
Mather et al take a slightly different approach to the lawyer-client interaction. They studied
the interaction of lawyers and clients based on the level of direction and control of the client
by the lawyer. The researchers see the lawyer-client relationship as characterised by two
dilemmas for the lawyer: how much personal counselling should they provide for the client;
and how much responsibility for decision-making they should exercise on behalf of the
client.168

However, similarly to Sarat and Felstiner, Mather et al see the relationship

between family lawyers and their clients “as a long and complex series of discussion,
decisions and negotiations between the two parties” and “a relationship fraught with
tensions and ambiguities”.169
Mather et al suggest that their approach recognises that the conflict that is involved in the
lawyer-client relationship centres around decision-making and around the “negotiation over
the categories of discourse” that takes place in the lawyer’s office.”170 Mather et al see that
much of the negotiations are around what is appropriate to discuss and what are the
boundaries around the lawyer’s role.
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What is common in the literature on the family lawyer-client relationship is that the
interaction between these two issues involves negotiations. It is also common that the
negotiations provide the potential for conflict. Although articulation of what the particular
focus of the negotiations entails differs amongst the researchers, in general, the researchers
recognise that there are negotiations about who makes the decisions (the lawyer or the
client) and negotiations about what strategies and tactics to deploy in the resolution of the
dispute.
Client and lawyer negotiating behaviour

The implications for these findings in the context of the present thesis are manifold. Firstly,
knowing what we know about the client’s emotional response to the divorce process and the
different levels of the divorce variables that can contribute to either problem-solving or
contentious negotiation styles – how will this affect the negotiations that the client engages
in with the lawyer? Secondly, how will the lawyer's own negotiating style and approach to
family law dispute resolution influence these negotiations? Further, assuming that most
family lawyers do assume a conciliatory approach to family law dispute resolution and that
this involves adopting a problem-solving negotiation approach, how do lawyers manage to
maintain problem-solving strategies when faced with clients who continue to harbour strong
feelings of anger and negative attitudes toward their spouses, and to display and maintain
contentious negotiation strategies? In addition, if a client comes to a lawyer exhibiting high
levels of anger, attachment insecurity and conflict in the co-party relationship, how do
problem-solving lawyers overcome this to create a constructive problem-solving
atmosphere if this is their approach? Moreover, how would the client perceive the lawyer
who was attempting to maintain a problem-solving approach in the face of escalating
conflict and the client’s non problem-solving strategies? And vice versa – if lawyers act
with adversarial and competitive negotiating behaviour, how does this affect the welladjusted, attached secure, problem-solving, and co-operative client?
Given the limitations of data collection, not all the above questions will be addressed in this
study. However, some of them will be, and the potential to add to the knowledge base
about lawyer-client negotiations and decision-making is exciting.
4.2

Communication

Communication strategies

As the researchers have found, the potential for the lawyer-client relationship to be fraught
with suspicion and conflict is high, and given the number of permutations of negotiation
behaviours and strategies it is clear why this might be so.

However, in addition to
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negotiation behaviour, the general communication between the lawyer and the client can
greatly influence the course of the dispute resolution process.
While Sarat and Felstiner attended closely to communication strategies in a power context
in their study, perhaps the more useful data for the present study is available from divorce
mediation scholars who have investigated negotiation communication strategies in the
mediation context.

Communication scholars have researched which communication

strategies and tactics, in response to which party negotiation strategies and tactics, help to
create a collaborative dispute resolution context in mediation.171 For lawyers, whom the
government is asking to create a constructive and conciliatory environment for family law
dispute resolution, this research appears to be particularly important.
The Donohue studies

Although choosing effective communication interventions is especially difficult when
people are in a state of conflict and when parties mistrust one another’s intentions (as the
parties are and do in divorce disputes, and arguably, they might do in the lawyer-client
relationship), a group of researchers led by Donohue found that there are three primary
content strategies that are related to mediator competence in terms of whether there was an
agreement reached in the mediation or not.172 These strategies might be important in the
context of how lawyers are expected to create a problem-solving and constructive base from
which the lawyer and the client can structure the dispute resolution. The three strategies
include structuring the process, reframing the party’s positions, and expanding the
information resource base.
In the mediation context, structuring the process refers to controlling the course and
structure of the mediation to ensure that the couple moves in a constructive and positive
direction in the negotiation. Some of the tactics that mediators use to achieve this include
enforcing the interaction rules, terminating or initiating discussion, identifying or enforcing
the agenda or topics that will be discussed, identifying the role and process of mediation,
and providing orientation information about the situation.173
Although, in the lawyer-client context, the client gives the lawyer his or her instructions, the
lawyer is primarily responsible for structuring the meetings. How the lawyer decides to do
this and how much direction and control the lawyer exerts on the process is the focus of the
Mather et al study referred to above. Ultimately, Mather et al determined that most of the
lawyers in their study made it “clear that they do not regard the lawyer-client relationship as
171
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one between equals, and they describe a variety of tactics that they employ to maintain
control over the client and the case.”174 Whether or not the lawyers exert this control to
structure the process in a constructive and problem-solving manner is unclear. However,
presumably, if lawyers were to structure the lawyering process to moderate adversarial
tendencies it follows from the Donohue et al study that they would do so by:


stopping the client discussing aggressively adversarial topics;



identifying their own role as one to facilitate a mutually satisfactory
solution to the dispute that takes place within the boundaries of the law;



identifying or enforcing an agenda that focuses on the best interests of
the children, the best interests of everyone involved and the best way to
meet those interests in a conciliatory manner; and



gently orientating the client to the legal realities that they could expect
to encounter in the dispute resolution process.

The second strategy identified by Donohue et al involves reframing the party’s positions,
which refers to restructuring the information given by participants to make it more palatable
in the negotiation environment, and to extract more information from the participants in
order to increase the parties ability to reach a solution that meets the interests of both parties
as much as possible. Donohue et al identify some particular communication strategies that
mediators use to achieve reframing including creating alternative proposals, negatively
evaluating unrealistic proposals or positions, reframing positions into interests or proposals,
identifying and reinforcing points of agreement, and ensuring that the parties know that the
mediator is listening by providing “listening markers”.175
In the lawyering context, reframing the party’s position to create a more constructive
climate might involve similar strategies. Discussing alternative ways to resolve the dispute
other than going to the Family Court, reframing adversarial positions into client needs and
interests, identifying common ground between the parties (ie the best interests of the
children, or financial security), and maintaining active listening are all strategies that one
would assume a conciliatory and constructive lawyer might employ. Whether or not this is
the case and how the client might react to such strategies in the lawyer-client interaction,
however, is unknown.
The final strategy that Donohue et al found that is important in reaching a mutually
acceptable outcome is expanding the information resource base. The thinking here is that
“when the information resource is deficient in some way, the disputants have less raw
174
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material with which to resolve their dispute”.176

Therefore, an accurate information

exchange is essential to creating the most appropriate way to resolve the dispute. The
particular communication strategies that Donohue et al identify as important here, and that
are relevant to the lawyer-client relationship include asking about what the client thinks of
the other party’s proposal or opinion, requesting options and proposals from the client,
asking for clarification on proposals and opinions, requesting relational or emotional
information, and requesting clarification of the clients thoughts and opinions.177 In essence,
this involves asking for input from the client about the best way to approach the matter and
for ideas and options about solving it. In this way, the lawyer fosters an expansion of the
information base and gains more information about the client’s needs and interests, and
more information about the ex-partner’s needs and interests, which in turn might lead to a
richer and more suitable solution to the dispute.
In a more microanalysis of the same twenty divorce mediation transcripts that Donohue et
al investigated in the above study, Donohue and Weider-Hatfield looked at more particular
communication strategies that mediators who successfully fostered an agreement between
the parties possessed. In the main, they found that successful mediators were better able to:


communicate with the parties to increase the parties’ involvement in the
process,



control the parties’ level of language intensity,



increase the information base by providing the parties with more
opportunities to express their views, and



work the emotional discussions into the structure of the mediation
without having them take over the content of the mediation.178

In the lawyer-client context these strategies might translate to the following:


communicate with the parties to increase the parties’ involvement in the
negotiation process (allow their clients some control over their cases
and involve them in discussions about the best way to approach the
matter);



control the party’s level of language intensity (allowing the client to talk
about all the things that he or she wants to talk about while controlling
unnecessarily adversarial or contentious material);
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increase the information base by providing parties with more
opportunities to express their views and ideas (to include their clients in
discussions about approach and strategies, and to consider their views
on issues regarding their cases); and



address the emotional foundations of the party’s concerns without
allowing the emotional content of the dispute to overpower the content
of the negotiation (showing compassion and allowing the client to talk
about the matter, including the emotions involved, while maintaining a
focus on the legal issues involved in the dispute).

It is important to note that in the lawyer-client context, the communication strategies
outlined above are operating on two levels: firstly, in the negotiation between the lawyer
and the client, and secondly, in the negotiations between the client and the other party. In
effect, the lawyer is working hard to use these communication strategies in an intervention
that will create a co-operative decision-making context between lawyer and client and a cooperative decision-making context between the client and the ex-partner. If the lawyer is
able to create a constructive problem-solving climate between him or herself and the client,
then presumably this will create a flow on effect as the lawyer models the type of
atmosphere that is conducive to successful problem-solving between the client and the expartner. Whether or not this is what co-operative and conciliatory lawyers do in their
communications with their clients, and whether or not this is successful in terms of a sense
of satisfaction and a perception of justice for the client, is a focus of this study.
Another finding to come out of the Donohue studies (Donohue and his colleagues
conducted a series of studies on the same sample of 20 audio-taped mediation sessions in
the Los Angeles County Family Mediation and Conciliation Courts), was that couples in the
samples who failed to resolve their disputes tended to focus on relational and emotional
issues rather than the substantive issues during the course of the negotiation
communications. This finding demonstrates the importance of being able to allow the
parties to ‘vent’ (express their emotional and relational issues) while at the same time
maintaining control and focus on the substantive issues. This is particularly important in
the lawyer-client context where the lawyer needs to negotiate with the client on the
parameters of how much emotional content will be discussed in the lawyer’s office (ie how
much personal counselling) and how much focus on instrumental needs and interests. In
most cases, this will be a delicate balancing act depending on the emotional intensity of the
client.
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It is not clear whether family lawyers in the course of the lawyering process employ the
communication strategies identified by Donohue.

However, the literature in the field

clearly shows that knowledge of communication rules and strategies for conflict situations
is important in order to select the appropriate intervention and to create a more co-operative
decision-making context. Whether Australian family lawyers have knowledge of these
strategies and whether they employ them in their interventions are clearly questions that
need to be addressed. This study aims to investigate these issues either in part, or in whole,
in the context of the lawyer-client interaction.
Malleable nature of disputes

A further reason to investigate the interaction between family lawyers and their clients is
because of the emergent (or evolving) and malleable nature of conflict in intervention.179
The nature of conflict is that of “a systematic, continuous process that can be influenced in
subtle and sophisticated ways by changing the orientation of the participants or by adding a
third party.”180 A lawyer is a third party intervener and the addition of a lawyer into the
system of the dispute can transform the conflict in many ways.
Although a lawyer is just one factor among many in the dispute system, lawyers bring
formal legal intervention techniques into the system and introduce the demands of the legal
process. Just as the lawyer must be responsive to the client’s particular emotional and
practical response to the divorce, so too they must be responsive to the legal action that is
taking place in the dispute (with the other lawyer if there is one, and with the Court). It is
within this dynamic that the lawyer’s specific orientations, ideologies, competencies, and
concerns are likely to influence the particular intervention decisions that the lawyer makes.
The lawyer’s intervention moves will in turn trigger the client’s actions and reactions,
ultimately shaping what the intervention becomes and how the conflict transforms.181
"The general argument is that if conflicts themselves are malleable—if third party actions in
response to contingencies of the case and vagaries of unfolding interaction can reshape and
define the conflict itself—then outcomes are potentially vulnerable to interveners’
dispositions, prejudices and preferences."182

This is particularly important in the present

climate of ADR and litigation in family law disputes where a lawyer’s prejudice or
preference for ADR could greatly influence the dispute resolution direction that the dispute
takes. For instance, a lawyer who is a mediation ‘believer’ and promotes the use of
mediation to his or her client regularly is likely to direct the dispute towards this
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intervention and towards problem-solving methodologies. In another scenario, a lawyer
who has a personal prejudice against, for instance, another legal actor in the dispute may
shape the way the conflict evolves by engaging in competitive or adversarial behaviour
towards that actor. These are rather superficial examples: there might also be dispositions,
prejudices and preferences that are far more subtle, for instance, those associated with
differing values and beliefs, or racial and social stereotyping.
Many writers have referred to the role that communication plays in controlling discourse,
and thereby in creating meaning (rather than simply conveying it) and have acknowledged
the role that ideology plays in creating that meaning.183 The discourse in the lawyer-client
communication is not immune to that influence. However, what is interesting for this study
in the context of ‘the emergent and malleable nature’ of family law conflict, and in the
study of conflict in general, is, what role does the communication strategy of the lawyer
play in creating meaning?

As discussed above, lawyers are involved in a course of

discussion and negotiations with their clients about the reality of the case, about the law,
and about the most appropriate way to resolve the dispute.

What role does the

communication of the lawyer play in constructing the meaning of these things and, in turn,
in changing the nature of the conflict?
Selective facilitation

Greatbach and Dingwall offer some assistance on these questions. Greatbach and Dingwall
investigated parties’ behaviours and party-mediator interactions in forty-five mediation
sessions conducted in Great Britain and noted that the shaping of the course of dispute
resolution according to the mediator’s own preferences and orientations was common.
They termed this trend "selective facilitation".184 They warn that mediators are "keepers of
the frame"185 of the mediation and consequently, have the ability to compromise the parties'
autonomy in the dispute resolution process by their chosen interventions. For instance, by
differentially creating opportunities to talk through some issues and not others or by making
evaluative statements on some options and not others, the mediators in the studied cases
were able to control the course of the negotiations and to influence the outcome of the
mediations. In other words, the mediators employed selective facilitation in order to shape
the dispute resolution process and to alter the course of the conflict in a way that matched
their own particular orientations and ideologies.186
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Similarly to mediators, lawyers are also likely to act as "keepers of the frame" of the dispute
resolution process and to employ ‘selective facilitation’ according to their own orientations
and preferences. By using communication strategies to create opportunities to talk through
some issues and not others, by making evaluative statements on some ideas and not others,
by exerting power, using their legal expertise and by controlling the level of intensity of
language, lawyers are able to control the dispute resolution process and thereby influence
the nature of the conflict.
The Best Practice Guidelines ask family lawyers “to encourage the client to provide full,
frank and clear disclosure of material facts, information and documents to enable proper
negotiation to take place to settle the dispute”.

They also ask lawyers to ‘act in a

constructive and conciliatory way’. Yet, they do not offer any particular communication
strategies for lawyers to help them to achieve this. Further, this request does not take into
account how this behaviour might influence the interaction between the lawyer and the
client.

How does a lawyer balance control; balance directing the client to employ

encouraging constructive and conciliatory behaviour; model constructive behaviour;
encourage an expansion of the information base; and employ problem-solving negotiating
strategies while keeping a check on his or her own dispositions, prejudices and preferences?
Do lawyers even try to do so? Do lawyers who have had some ADR training instinctively
use communication strategies to create a constructive environment? Do those who have had
no such training also do this?
More importantly, for the purposes of this study, presuming they are attempting to do so,
how do lawyers do all this and still maintain a sense of justice for the clients? How does the
lawyer-client interaction in terms of negotiation, communication and conflict resolution
influence the client’s perceptions of justice and how does this, in turn, influence the
experience of the dispute resolution? These questions form the core of this research thesis
and in order to explore these questions from a theoretical base, the procedural justice
paradigm forms the framework for this investigation.
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5

PROCEDURAL JUSTICE

5.1

Justice

The concept of justice in the family law dispute resolution context is multi-faceted. The
family law client is likely to want “justice” in the sense of a vindication of his or her own
position (some sort of ‘truth’ about his or her behaviour in the divorce and about being
treated unjustly by the ex-partner) and to want “justice” in the sense of obtaining what he or
she is legally entitled to (some sort of compensation for the perceived unjust behaviour).
Yet to fit into the legal system the client must reduce his or her conception of justice to
what the law can provide and to what the Australian family lawyer supposedly aims for –
namely, a timely settlement of the dispute.187 In essence, this reductive exercise can create
both an interpersonal conflict (with the lawyer and the justice system) and an intra-personal
conflict for the client as he or she struggles to reconcile these justice concerns.
Nevertheless, justice is a fundamental human concern and the judgment of whether he or
she received ‘justice’ is sure to remain central to the family client’s evaluation of the
dispute resolution experience.

Exactly what creates a sense of justice, however, is a

question that has engaged socio-legal researchers in the dispute resolution and decisionmaking settings for over three decades. 188
5.2

Socio-legal research

Distributive justice

Early research in the justice field focused on distributive justice or the fairness of outcomes
as the essence of what creates a sense of justice in the individual. Distributive justice
theories suggest that people are more likely to perceive that a dispute resolution or decisionmaking process was fair if they perceive that the decision or outcome was fair. Equity
theory, for example, suggests that people base their perceptions of justice on social
comparison information as they compare how their outcomes fall relative to the outcomes
of others, and whether the outcome they received is equitable in terms of the relative
contributions and rewards of all parties in the dispute or interaction.189 Other distributive
justice theorists suggest that people compare their outcomes based on need or
deservingness.190 A basic premise of most distributive justice theories is that people are
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primarily self-interested and seek to “maximise their rewards [or resources] from their
interactions with others” and therefore they tend to focus on the success of their outcomes
as the source of their fairness and satisfaction ratings.191
Later, researchers began to study the psychology underlying people’s reactions to dispute
resolution processes and decision-making. This work led to the discovery that it is not only
perceptions of distributive justice that are important in people’s overall perceptions of
fairness and satisfaction, but it is also perceptions of procedural justice, or the fairness of
procedures.192 This line of research found that it is the perceptions of the fairness of the
procedure used to determine the outcome that leads people to perceive the experience as fair
and satisfying.193 Although the early focus of procedural justice theories was on the way
people perceive that fair procedures help them toward gaining a favourable outcome for
themselves, theorists premised the later models on the belief that people focus on the
fairness of procedures because the experience of a fair procedure tells them important things
about their social relationships and their self-identity.194
Procedural justice effect

Many socio-legal theorists now believe that procedural justice is the most important factor
in shaping people’s overall judgments of justice in a dispute resolution or decision-making
context.

Across a variety of procedures and contexts (including, tort litigation, ADR

processes and organisational decision-making procedures) researchers have found that the
“use of a fair procedure can increase the satisfaction of all concerned without any increase
in the real outcomes available for distribution”.195 Put simply, the fairness of procedures can
enhance party satisfaction, and perceptions of overall justice, independent of the outcome of
the process.
This procedural justice phenomenon, sometimes termed the procedural justice effect,
appears to be robust regardless of whether people have high or low personal or financial
stakes in an outcome, and for individuals as well as corporate actors. More recently, there
has been evidence of the robustness of procedural justice effects across cultures, ethnicities
and nationalities and across a wide range of methodologies (including panel surveys,
psychometric work, and experimentation). There is also evidence that procedural justice
can increase compliance with legal authorities and willingness to accept decisions, and is a
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major determinant of how people view the legitimacy of legal authorities. In addition, the
research shows that perceptions of a fair procedure are important for long term success in
community mediation, compliance with obligations to pay, respondent satisfaction in
parenting disputes, and in predicting arbitrator acceptability.196 Procedural justice effects
have also been found to extend into dispute resolution in familial settings and group
engagement in the organisation setting. Further, the level of reliability and validity of the
measures used in the research and the robustness of the empirical methodologies in the
research area means that the procedural justice effect is one that can reliably and widely be
accepted by scholars and practitioners alike..197
More recently, and of particular relevance for this study, one of the pioneers in the
procedural justice field, Tyler (in conjunction with Blader) extended the procedural justice
research and found that “a key to gaining co-operation is by acting through procedures that
people judge to be just and fair.”198 In other words, they found that there was a relationship
between procedural justice and co-operative behaviour. Co-operation, in the context of the
Tyler and Blader study, is whether individuals make behavioural decisions to act to promote
the goals of the group or act on their own and without regard to the group as an entity.
Although Tyler and Blader conducted this research in an organisational setting, the findings
might also be relevant to the family law setting where the ‘group’ involved is the family
group, which might also include the family lawyers.
Models of procedural justice

The Tyler and Blader research is also useful to the present study in another way. In their
study of 404 employees from a variety of work settings, Tyler and Blader consolidate
several models of procedural justice (the status recognition, interactional, and informational
and interpersonal justice models) into a two-component model of procedural justice.199 The
two-component model refers to the quality of treatment that people receive from decisionmakers and the quality of decision-making as the two essential, yet separate, parts of what
makes a process seem fair.

The two-component model integrates research from the

beginnings of procedural justice research and includes many elements that researchers have
identified over the past thirty years as being fundamental to a perception of procedural
justice.
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The original procedural justice studies into legal processes conducted by Thibaut and
Walker in 1975, postulated that people’s reactions to the fairness of a procedure are
associated with the distribution of control between the participants and the third party. The
research design used by the Thibaut and Walker group varied the control aspect in roleplays of the adversarial trial and inquisitorial trial procedures and examined how this
affected the disputant’s preference for, and satisfaction with, the two procedures. The two
central control mechanisms manipulated were referred to as decision control (or outcome
control) meaning “the degree to which any one of the participants may unilaterally
determine the outcome of the dispute” and “control over the development and selection of
information that will constitute the basis for resolving the dispute, referred to as process
control.200
In the inquisitorial trial process, control is vested in the third party. The judge asks the
questions he or she thinks fit and directs the parties to answer them. The judge also calls
the witnesses from whom he or she wants to hear and cross-examines them.

In the

adversarial trial procedure, the parties retain process control. The parties are responsible for
the presentation of evidence and the calling and cross-examination of witnesses. Thibaut
and Walker examined the participants’ overall satisfaction with both these trial procedures
as determined by the perceived fairness of the procedure to both parties and the opportunity
afforded to present evidence.

The results showed that the adversarial trial procedure

produced greater satisfaction among participants than the inquisitorial procedure. The
findings indicated that the amount of opportunity for evidence presentation, namely process
control, was the major determinant of perceived fairness and satisfaction.
Experiments conducted outside the legal environment confirmed this finding. In a pay
allocation procedure, Folger found that workers given the opportunity to voice an opinion
about a proposed pay schedule reported an increased sense of satisfaction with the outcome
than those unable to “voice”.201

Folger termed this phenomenon the voice effect.

Essentially, in this context, voice operated in the same way as process control in that it
involved the opportunity to express an opinion to a third party decision-maker on how to
make the decision.
Next, Leventhal extended the procedural justice paradigm to suggest that there were six
‘rules’ for procedural fairness. He suggested that to be fair, a procedure must include the
following:
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Consistency. Consistent application of procedure across persons and
time.



Bias suppression. Suppression of any bias on the part of the decisionmaker.



Accuracy of information. A provision for full and accurate information
presentation.



Correctability. Some form of appeal procedures that can correct a bad
decision.



Representativeness.

“The process must reflect the basic concerns,

values and outlook of important subgroups in the population of
individuals” affected by the process.


Ethicality. Conformity to ethical and moral standards.202

Lane also generated a set of possible elements of procedural justice. His set includes four
criteria: the process should recognise and reinforce the party’s dignity; the process should
be efficient; there should be a sharing of common values between the parties; and the
process should lead to fair decisions (outcome fairness).203
A further variation on the conceptualisation of procedural justice came from Bies and Moag
who, based on their studies into recruiting processes, introduced the notion of interactional
justice. Interactional justice refers to the quality of interpersonal treatment that parties
receive during decision-making procedures.

Bies and Moag argued that previous

procedural justice theories had neglected the social character of justice issues and had failed
to distinguish the procedure from its enactment. Their research using MBA students’
reactions to a recruiting process led them to argue that factors in the communication of
decision-making, namely truthfulness, respect, propriety and justification for the decision,
may drive people’s perceptions of procedural justice.204
Folger and his associates also identified several antecedent conditions, which they believed
would influence people’s experience of unjust treatment.205

Folger’s set of conditions

include:


referent outcomes and referent instrumentalities which refer to
alternative imaginable outcomes and alternative imaginable events that
could lead to the alternative outcome;
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likelihood of amelioration which refers to any future event that could
possibly improve the outcome;



level of justification which is similar to Bies and Moag’s condition of
receiving some justification for the decision made; and



context effects which refers to the impact that different contexts and
situations have upon the experience of injustice.

These later models of procedural justice (proceeding Thibault and Walker) all exhibit a mix
of instrumental and non-instrumental elements. Purely instrumental models of procedural
justice suggest that people rate procedural justice according to whether the procedure
helped them toward, or was instrumental to their achieving, their desired outcomes. Tyler
subsequently referred to these models as resource models, or as self-interest models.206
Non-instrumental models, on the other hand, suggest that people consider the noninstrumental processes of procedural justice, not in terms of how they affect the outcome,
but in terms of what the processes tell them about themselves and their group-membership.
Lind and Tyler advanced a model of procedural justice termed the group-value model that
explains non-instrumental processes in this way.207
Group-value model
The group-value model builds on the work of Leventhal, and Bies and Moag, and is
grounded in theories of self-identification that suggest that people value membership in
positively identified social groups because membership is a source of self-validation. This
model suggests that people care about fair procedures and the social aspects of procedures,
such as communication and ‘voice’ because the experience of a fair procedure tells people
something positive about themselves and their group membership.

For example, the

opportunity to ‘voice’ tells a person that he or she is a valued member of the group since the
group enacting the procedure has afforded him or her voice in the procedure and has
listened to, and considered, his or her views. This in turn creates in the person a feeling that
the group enacting the procedure accepts him or her in the group. This enhances the
person’s perceptions of self-worth and self-esteem and the positive feeling creates
perceptions that the procedure is fair.
Similarly, people dislike being ignored or not listened to, and perceive this to mean that
they are not worthy of group membership. Tyler posits that procedures that deny people a

206
207

Tom R Tyler, ‘Psychological Models of the Justice Motive: Antecedents of Distributive and Procedural Justice’
(1994) 67 (5) Journal of Personality & Social Psychology 850.
Lind & Tyler, above n 195.
71

voice, or the opportunity to present evidence on their own behalf, give rise to feelings of
exclusion from the group, which in turn creates perceptions that the procedure is unfair.208
Relational model
Tyler and Lind later expanded the group-value model to the relational model, which posits
that a good relationship with an important group member (ie the decision-maker, or the
person implementing the procedure) may also lead to enhanced perceptions of procedural
justice via positive feelings of self-worth. The relational model suggests that people think
about their relationship with the person enacting the procedure (the third party) in terms of
the more interpersonal aspects of the process, rather than the structural, or control, elements
of the process.
Lind and Tyler postulate that the interpersonal or relational factors are important as they tell
people something about whether the group enacting the process will treat them fairly and
whether the group values them. For instance, if the third party treats the person with respect
and dignity this heightens the person’s feelings of self-esteem and self-worth. This in turn
communicates positive information about the person’s social status and increases his or her
perception of fairness.

The particular interpersonal aspects of the third party-person

relationship that are especially important for the judgment that procedures are fair have
been termed status recognition, neutrality and trust.
Status Recognition (or standing) - refers to people's perceptions of their status within a
group. When the third party enacting the process treats the person with politeness, dignity
and respect, it gives the person a feeling of positive social status and promotes the
perception of fairness. Relational theorists view 'voice' as forming part of this relational
variable, rather than as a separate effect, as they believe that giving people opportunities to
express their views (voice) and having the third party listen to and consider their views
fosters the feeling of dignity and respect. However, in a previous study of clients in small claims court mediation, the researcher found that the voice and status recognition variables
made significant and independent contributions to the clients’ perceptions of procedural
justice.209 Part of this difference might have been due to the clients having the opportunity
to ‘vent’—or give expression to their emotions, which might be a stronger need for people
involved in dispute resolution process than it is for people in other decision-making
contexts.
Neutrality – refers to the extent that the third party creates a “level playing field”. If the
third party acts dishonestly or with bias, the person may sense discrimination and feel less
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worthy than those not discriminated against.

The party might thereby perceive the

procedure as unjust.
Trust – refers to beliefs about the intentions of the third party, namely whether the person
can trust that the third party will be benevolent and behave fairly. If the person believes
that he or she can trust the third party then it will enhance the person’s perception that
future interactions with the group or with a similar third party will be fair. This in turn
fosters the perception of procedural justice.210
5.3

A two-component model - the Group Engagement model

Tyler and Blader have now integrated these models of procedural justice to create a twocomponent model that separates group decision-making into two components: quality of
treatment and quality of decision-making. The two-component model forms part of a
broader model called the group engagement model that includes a dimension of formal and
informal decision-making. The full model might be a relevant construct in the study of
procedural justice in the entire legal group, for instance with the Court which has formal
rules enshrined in statute, but in this study, where the formal rules and decision-making of
the Court do not form part of the analysis, the two-component group engagement model is
more appropriate.
The group engagement two-component model suggests that the issues of quality of
decision-making and quality of treatment influence people’s procedural justice related
reactions in groups.211 In turn, the model posits that procedural justice evaluations have a
dominant influence on people’s co-operative behaviour and provide people with affirmation
about their identities. 212
Quality of decision-making

The quality of decision-making component refers to the manner in which the decisions are
made. It includes the structural elements of decision-making as articulated by Leventhal’s
‘bias suppression’ and ‘accuracy of information’ and the Tyler and Lind element of
‘neutrality’.
Neutrality and bias suppression
Neutrality, an aspect from the relational model, is included in the quality of decisionmaking component because unbiased decision-making is generally associated with higher
quality decisions. The procedural justice literature shows that objective decision-making
210
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and creating a ‘level playing field’ directly affects people’s evaluations of the quality of
decision-making and influences people’s perceptions of procedural justice.213
Efforts to achieve accuracy
An effort to achieve accuracy is another aspect that reflects the quality of decision-making.
Efforts towards achieving accuracy are distinct from the actual evaluation of the decision as
being accurate and relates to the decision-maker ensuring that he or she obtains enough
information to make accurate decisions and does not make capricious efforts towards
correctness.214

Thoroughly understanding the needs and interests of the parties before

embarking on the decision-making process is an important part of this process.
Control and trustworthiness
Conceptually, the quality of decision-making construct could also comprise the ‘control
model’ as articulated by Thibault and Walker, Bies and Moag’s ‘honesty in explanation’
variable and Folger’s ‘level of justification’ variable. However, Tyler and Blade argue that
the latter two aspects form part of the quality of treatment component and that the relational
criteria of respect and dignity capture the ‘control’ construct (similar to the ‘voice effect’ as
described above).215 Yet, in agreement with Folger, Tyler and Blader do note that the
relatedness of these dimensions to different components of the model might differ
depending on the setting.

For instance, the Tyler and Blader study was set in an

organisational context—a legal decision-making or dispute resolution process might
produce different results in this respect.
Additional criteria
The Leventhal aspect of ‘correctability’ and Lane’s ‘efficiency’ criterion could also relate to
the quality of decision-making construct, although Tyler and Blader have not tested these as
elements within the two-component model. In addition, making a decision based on a good
knowledge of the current law or policy (depending on the setting) is another element that
might link to the quality of decision-making component.
Quality of treatment

The second limb of the two-component model refers to quality of treatment and
incorporates Bies and Moag’s interactional concerns and aspects from the relational model
of procedural justice. Quality of treatment refers to the interpersonal experience that people
have in the procedure.
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Status recognition
The two-component model posits that the relational criterion of status recognition (or
standing) is an essential element in the quality of treatment construct. The theoretical
argument is that if the decision-maker treats the person with politeness, dignity and respect
in the interaction then this will instil a feeling of positive self-identity in the person, which
in turn fosters the perception of procedural justice. In this way, it is the quality of the
interpersonal treatment that the person receives that is important as distinct from the quality
of the decision.
Trust
‘Trustworthiness’, the remaining relational criterion, is also considered as an important
predictor of quality of treatment. This element incorporates Bies and Moag’s notion of
interactional justice and includes the variables of communicating ideas honestly and in a
straightforward way, and providing honest and thorough explanations for decisions in a
respectful and proper manner. These aspects lead to a feeling in the person that they can
trust that the third party will behave fairly in the procedure, which in turn fosters the
perception of procedural justice.
Voice or consideration of one’s needs and concerns
While, as discussed above, the relational theorists consider that the ‘voice’ variables are
subsumed by the ‘status recognition’ variables, having one’s needs taken into account and
having the experience of the decision-maker being sensitive to one’s viewpoint is
considered an important part of the quality of treatment construct. Although these aspects
could also be considered as part of the ‘voice effect’, they have a different quality than just
merely expressing one’s views and having the third party consider those views. These
things bring with them a deeper understanding and contemplation of the person’s views in
terms of needs and interests, and therefore fall under the rubric of quality of treatment.
Further findings

As discussed above, the Tyler and Blader study integrated the insights of the group-value
and relational models of procedural justice and elements of models from a set of different
theorists, to create the two-component model. The study found that the components of
quality of treatment and quality of decision-making had equal weight in terms of their
influence on procedural justice judgments.

However, Tyler and Blader argue that by

combining the ideas under each separate rubric, a clearer and cleaner conceptual framework
of the procedural justice paradigm is achieved. Tyler and Blader also maintain that the new
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framework “will generalise across situations, although the criterion of each may vary with
different contexts”.216
Unsurprisingly, the findings of the Tyler and Blader study supports earlier research that
shows that procedural justice is more important than outcome favourability and distributive
justice in the overall assessments of fairness and satisfaction with decision-making
procedures. The study showed that procedural justice moderates the influence of outcome
favourability and outcome fairness on satisfaction and overall fairness judgments, and that it
is the procedural justice judgments that are most associated with perceptions of legitimacy
and fairness. In particular, the study found that the component of quality of decisionmaking was most associated with perceptions of legitimacy, and the extent to which people
will defer to the authority enacting the procedure, while the quality of treatment construct
was related more to identity and co-operation issues.
The Tyler and Blader formulation is an elegant refinement of the relational and group-value
models of procedural justice. Although, as stated previously, the group engagement model
is a four-component model, the association between procedural justice, identity security and
co-operative behaviour, as identified in the two-component model, is of considerable
importance for this study.
Identity and co-operative behaviour

Identity
The group-value model and the relational model are grounded in theories of selfidentification and status. The group-value model proposes that people care about fair
procedures and the social aspects of procedures because the experience of a fair procedure
tells people something positive about themselves and their group membership.

The

relational model posits that is the positive interaction or relationship between the authority
and the person that leads to enhanced perceptions of procedural justice via positive feelings
of the social self. Both models suggest that if “a person feels respected and valued by
others in the group and consequently feels that he or she has status in the group, this ...
leads to a positive view of the self.”217 In essence, the theory is that people use groupidentity based judgments to evaluate themselves and their own identity security. If people
feel that they belong to the group, have status within the group and a positive reputation,
then they will be more likely to feel a decrease in uncertainty about themselves and this will
reflect in a positive feeling of self-identity and self-esteem.218
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In other words, people care about procedural justice decisions because procedural justice
provides information that they view as relevant to their identities.

For instance, the

neutrality of the third party conveys identity and status information via the experience of
not being discriminated against—of being accepted within the group. Similarly, status
recognition, the experience of being treated with respect, dignity and politeness
communicates value in the group, which increases feelings of self-worth and self-esteem.
The studies have also shown that trust or honesty in explanations, efforts towards accuracy
and outcome favourability also relate to identity and status information.
The studies show that procedural justice affects the social self by affecting people’s selfevaluations.219

Further, the studies show that those variables that convey identity

information outpace the influence of the instrumental based antecedents of procedural
justice, such as decision-control. More importantly, the studies show that co-operative
behaviour flows from identity and status judgments and that if people receive favourable
status and identity information, then they will engage in co-operative behaviour on behalf of
their group, while unfavourable identity information leads to a decrease in willingness to
co-operate.220
Co-operation
The theory underlying this is that procedural justice motivates people toward engagement
with the group and co-operative behaviour because it influences how people define
themselves. Procedural justice judgments provide people with an index through which they
evaluate their status and identity within a group, and a positive assessment in turn links to
two essential processes for promoting co-operation: trust and pro-social (as a member of the
larger social community) goals. A positive identity assessment creates a sense of trust and
belief in the group and a feeling that it is safe to merge one’s identity with that of the group.
This subsequently creates a shift away from a self-interested response to the group to a
feeling of being part of the group, which in turn creates behaviours focused on the larger
group as a whole. Put in the negative: a negative assessment of one’s self (derived from a
lack of quality of decision-making or quality of treatment) creates a desire to maintain a
psychological distance between one’s identity and group membership. This distance, in
turn, will lead to a focus more on the self and self-interest goals, and less of a motivation to
engage, and thereby to co-operate, with the group.221
The Tyler and Blader study affirmed the association between procedural justice judgments,
identity security (the merger of the self with the group) and co-operation. The study found
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that procedural justice judgments shaped people’s feelings of connection between the self
and the group. These feelings then shaped co-operative behaviours such that those with
higher identity and status judgments were more likely to engage in discretionary cooperative behaviours (ie behaviours that promote the goals of the group but are not
mandated or required by the rules of the group) than those who rated their identity and
status lower.
These are important findings for the present study. If the Australian government wants
family lawyers to create a constructive and co-operative environment for their divorcing
clients and wants parents to focus on the best interests of the family as a whole, then this is
likely to start with the quality of treatment and decision-making that the lawyers provide in
the procedural justice sense. This is especially true in the divorce context because divorce
clients are likely to be struggling with the loss of part of their identity and might be
struggling to construct and maintain their identities in the climate of a family law dispute.
5.4

Relevance to the present study

Divorce clients and identity

Disputes affect the “physical well-being, self-esteem, emotional stability, capacity to
perceive accurately and spiritual integrity” of the disputants, and thus the disputant’s sense
of self within a legal dispute is often threatened.222 For the family law disputant, the
definition of self is twofold: definition of self in the new family relationship and definition
of self in the legal dispute. Crucial to assisting clients to construct and maintain their sense
of self in the midst of a family law dispute is the ability of the clients to define themselves
in a coherent manner and resist the negative characterisations that others may have of
them.223 This is essential not only for the successful resolution of the dispute, but also for
the success of the future family relationships. Therefore, in the light of the procedural
justice literature discussed above, the importance of the family lawyer treating the client in
a manner consistent with quality of decision-making and quality of treatment is paramount.
Family lawyers need to be able to provide their advice to the clients in a procedurally just
manner, firstly, in order to instil a sense of positive self-image and self-esteem in the client
and secondly, to assist the client feel less intimidated by the legal situation and to feel an
identity security with the ‘legal’ group. This in turn should foster, or at least not damage,
the relationship with the wider family group. Helping the client to define him or herself in a
positive manner within the legal dispute, should at least create a co-operative decision-
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making climate between the lawyer and the client, which might then pass on to the
relationship between the client and the ex- partner.
Co-operation

Although the type of co-operation that Tyler and Blader speak of refers to the extent that
people make behavioural decisions to act in their own self-interests or to act to promote the
goals of the larger group in an organisational setting, there is no reason to suggest that this
should not generalise to a family law dispute resolution setting. In the family law context,
this might involve co-operating with the lawyer who is promoting the group’s goals (the
lawyer and client) or co-operating with the larger family group to promote the best interests
of the children and the family. Therefore, it seems that again, the importance of the lawyer
treating the client in a procedurally just manner is imperative: firstly, to promote cooperative behaviour; and secondly, to model fair treatment and decision-making.
The two-component model and the lawyer-client dyad

The validity of the two-component model of procedural justice in the family lawyer-client
relationship has not been specifically tested.224 In the traditional procedural justice research
described above, the settings have been organizational contexts or third party dispute
resolution situations where the person enacting the procedure has usually been an
authoritative third party making an authoritative decision.

In the lawyer-client dyad,

however, the lawyer is giving advice and the responsibility for decision-making ultimately
rests with the client. The process of giving advice is a procedure that involves giving and
receiving instructions, fact-finding, information exchange, researching and applying the
relevant law, and constructing the advice. How the lawyer enacts that procedure is likely to
produce the same psychological reactions as posited by the two-component model of
procedural justice. How the lawyer arrives at his or her advice (the quality of decisionmaking) and how the lawyer treats the client when giving that advice (the quality of
treatment) are likely to be just as relevant in the advice giving procedure as they are in other
processes in other settings.
In fact, the differentiation between quality of decision-making and quality of treatment in
the two-component model appears particularly appropriate in the lawyer-client relationship.
For instance, a lawyer could treat his or her client with respect, dignity, and politeness but
not endeavour to achieve accuracy in his or her fact-finding or in his or her assessment of
the law. On the other hand, a lawyer might treat his or her client rudely or with disdain, but
224
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nonetheless get high quality information, completely understand the law and apply it
correctly, and reach an unbiased assessment of the client’s case.

According to the

procedural justice model, in both cases the client would be dissatisfied with the advice and
think that the process was unfair either due to a lack of quality of decision-making or a lack
of quality of treatment. Accordingly, the client would feel that advice was unfair and
therefore might be unwilling to follow the lawyer’s advice or to co-operate with the lawyer
in the dispute resolution process. Further, the client might feel confused and overwhelmed
by the legal process, which might in turn exacerbate any already existing identity and
emotional issues that the client might have.
However, it would be unwise to assume that the two-component model of procedural justice
will apply directly in the lawyer-client dyad. As Tyler and Blader suggest, it is likely that
some of the criteria of the model will differ in the different setting and perhaps in the
lawyer-client relationship issues of venting, control and status recognition might be more
important than say, issues of trust. Further, and perhaps more importantly for the purposes
of the present study, the issues of the lawyer’s approach to the family dispute resolution and
interactional style, the client’s emotional response to the divorce and the level of conflict
within the client’s relationship, might interfere more with procedural justice judgments than
they have in other settings. Ultimately, however, the research suggests that procedural
justice judgments tend to dominate people’s reactions in a legal setting and there is no
reason to believe that they will not do so otherwise in the lawyer-client dyad: whether they
do so in the way suggested by the two-component model forms a major part of this study.
5.5

Procedural justice and affect

Another facet of this study is to investigate how the client’s emotional response to the
divorce might influence procedural justice judgments in the lawyer-client interaction. A
client’s fear, anger and insecurity can obstruct co-operative decision-making, distort
communication, and be a major impediment to the successful resolution of a dispute. It
might similarly be an impediment to a client perceiving fairness in the advice of the lawyer,
or vice versa, it might be a predictor of perceived unfairness.
Although researchers have examined the role that fairness perceptions play in producing
emotions, and thereby influencing behaviours and attitudes, they have virtually ignored the
role that emotions might play as an antecedent condition in forming fairness perceptions.
Byrne, Rupp and Eurich noticed this gap in the empirical literature and set about to study
the supposition that emotions are an antecedent to fairness perceptions.225 They based their
research on the mood literature, which suggests that individuals make mood-congruent
225
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judgments when evaluating people and events. Mood researchers had earlier found that
people in a positive mood tend to retrieve information and memories that are positive, and
tend to attend very little to any arguments presented to them, while sad individuals seem to
engage in more cognitive assessments of situations and tend to make overall negative
assessments of people and events.226 Byrne et al hypothesised that people’s emotions would
influence their assessment of the fairness of procedures in that people in a positive mood
would be more likely to have a positive perception of the fairness, while those in a negative
mood would be likely to rate the fairness as lower.
Byrne et al tested these hypotheses by evaluating the effects of the naturally occurring
discrete emotions of happiness, anger, pride and resentment in 504 undergraduate
psychology students on the students’ perceptions of the distributive, procedural, and
interactional justice of the procedures used by their psychology lecturer in the giving and
marking of psychology exams. Supporting the hypotheses, the results of the study showed
that the students who reported feeling happy or proud tended to rate the three forms of
justice significantly higher than those who reported feeling angry or resentful.227
Although Byrne et al admit that there are numerous limitations to their singular study, they
do suggest that the results indicate that an “individual’s mood might serve as an evaluative
lens through which fairness judgments are made”.228 Further, they suggest that future
research might consider the possibility that “fair processes and treatment may alter the
effects of pre-established emotions such as anger, thus resulting in a less upset angry
emotion as an outcome.”229 Given that justice researchers have identified the effects of
justice judgments on issues of identity and co-operation, this proposition seems plausible
but is outside the scope of the present study. However, as family law clients are likely to be
experiencing heightened levels of emotions in response to their divorce and to the legal
dispute, the study intends to explore the effects of these emotions on the fairness judgments
that the clients make in response to the lawyer-client experience.
5.6

Procedural justice and level of conflict

Further, the study intends to explore the effect of the level of co-party conflict on
assessments of fairness and satisfaction. As discussed above, the level of conflict between
the parties has a clear influence on the party’s choice of dispute resolution processes and the
behaviour that the parties exhibit within those processes. Kitzmann and Emery have also
found that the party’s perception of his or her level of co-party conflict has an influence on
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how significant procedural justice ratings are to the party’s satisfaction with legal
proceedings.
In the Kitzmann and Emery study230, 71 disputing parents who had asked for a custody
hearing at the district court in Virginia were asked at random to attempt to resolve their
dispute by either mediation or litigation. The couples were assigned to one process or the
other and were interviewed at the conclusion of the procedure. The couples were asked
questions relating to their satisfaction with the experience, their perceptions of justice and
the intensity of conflict that they perceived existed in their co-parental relationship. As it
was an actual dispute resolution setting, Kitzmann and Emery expected there to be some
differences in the factors that influenced the participants’ perceptions of procedural justice
and satisfaction from those in an organisational setting.231
The results showed some of these differences. In the group of parents perceiving lowconflict in their relationship, outcome favourability (a distributive factor) was a significant
predictor of satisfaction whereas those who perceived high-conflict were influenced more
by the procedural factors than the distributive factors in their satisfaction ratings.

In

particular, decision control (operationalised in the study as a procedural variable) was a
major predictor of satisfaction for the parents experiencing high levels of conflict.
As Kitzmann and Emery suggest, it had always been assumed that high-conflict couples
prefer to have a decision-maker make decisions for them due to their own inability as a
couple to reach an agreement. However, the high-conflict couples in the study placed a
high value on decision control, which does not reflect this assumption. This might be
because once they have made the decision to have a decision-maker assist them (which the
couples did in this case by presenting at the Court for an adjudication), high-conflict
couples then prefer to have control during the process.
Kitzmann and Emery also noted some other differences.

With respect to gender:

procedural justice judgments influenced men’s satisfaction more than it influenced
women’s; the respect variables were significant predictors of satisfaction for women
whereas decision control was not; and for men, decision control was especially important in
procedural justice judgments. With respect to perceived outcome (how much the parties
felt they had won or lost what they wanted): for the high-outcome group, decision control
was not a significant predictor of satisfaction but the respect variables were; while for the
low-outcome group, the control and respect variables were significant predictors of
procedural justice. The respect variables in this case were operationalised as the clients
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feeling that their rights were respected, that their feelings were understood, and that concern
was shown for them.232
Tyler has consistently asserted that certain procedural factors may be more influential in
some settings than in others; for instance, he has often described the idea that the relational
or group-value factors might be more important in organisational settings than in dispute
resolution settings. While in the Kitzmann and Emery study the findings showed that the
relational and group-value factors were salient, there were also some interesting findings in
terms of the control variables, especially for men and for high-conflict couples.
Kitzmann and Emery pose the question of whether parties in parenting disputes are not as
concerned with the nature of their relationship with the legal authorities, as they are with the
nature of their own ongoing relationship with each other.233 They suggest that the relational
and group-value factors, and the neutrality of the third party, may have a greater bearing on
satisfaction in parenting disputes as these dimensions might reflect the party’s standing with
respect to the other parent. This is a suggestion that reflects Tyler and Blader’s identity
model. However, as the study was conducted well before the advent of the two-component
model of procedural justice, it is possible that there are other dimensions of the procedural
justice construct that might influence the parties’ perceptions of fairness and satisfaction in
the parenting dispute resolution arena.
In a previous study in a dispute resolution setting (the small claims pre-trial process), the
researcher found that instrumental concerns were important contributors to judgments of
procedural justice, albeit not as strong as the non-instrumental concerns (the Howieson
study)234. Perceptions of outcome favourability, outcome favourability of clients’ expected
and imagined outcomes, perceptions of process and decision control, and opportunity to
help formulate the outcome were all found to be important factors influencing small claims
clients’ perceptions of procedural fairness and satisfaction.
Further, it was an interesting finding of the Howieson study that distributive justice was a
stronger predictor of satisfaction with the pre-trial process for the group of clients whose
cases had not yet settled, than it was for those clients who had settled their cases. The
possibility that this result may have derived from the fact that clients who do not settle their
cases have not yet received a final outcome, so therefore their focus may be on potential
outcomes and hence more on distributive justice issues than those who do settle, was
discussed. This might be an important issue in the present study where the clients’ cases
have not yet settled. The instrumental variables might be just as salient in perceptions of
232
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justice for divorce clients as the relational and group-value variables because divorce
clients, as well as focusing on their standing vis a vis the other party, are also likely to be
still judging the merits of their cases and focusing on potential outcomes. The present study
will investigate these ideas further and attempt to tease out some of the more salient features
of the procedural justice model in the family law dispute resolution context.
5.7

Procedural justice and adversarial/conciliatory approach

The Kitzmann and Emery study shows how procedural justice judgments can vary
depending on the characteristics of the disputant and the dispute.235 Another aspect of
disputes is how third party interventions and characteristics might influence perceptions of
fairness.

Although there has been no direct study of the two-component model of

procedural justice in the lawyer-client dyad, Herrin has studied procedural justice in the
lawyer and client context and found that the lawyer’s interactional style and use of social
power are also associated with procedural justice.236 Herrin’s procedural justice construct is
limited to Leventhal’s criteria (representativeness, consistency, bias suppression, ethicality,
correctability and accuracy): however, the study is still relevant in terms of what it tells us
about how the approach of the lawyer might influence the procedural justice judgments of
their clients.
As described above, in Herrin’s study the lawyer’s interactional style referred to whether
the lawyers were client-centred and participatory, or lawyer-directed and paternalistic.
Social power referred to whether the lawyer exerted expert, referent, reward, coercive or
legitimate power. Herrin found that these factors were important predictors of the client’s
assessment of a fair procedure and of satisfaction with their lawyer and the way that the
lawyer handled the case.
Herrin employed a qualitative and quantitative methodology in her study of 664 adults who
had some type of legal experience with a lawyer. The sample included 200 clients who had
hired a lawyer in a divorce case, 190 clients in a property, will or inheritance matter, and
274 clients who hired a lawyer for other types of legal disputes including a criminal charge
or personal injury. Herrin found that the type of case or the outcome of the case were less
important factors in determinations of procedural justice and satisfaction than the lawyer’s
interactional style and use of power. In particular, Herrin found that clients preferred, and
thought as procedurally fairer, those lawyers who adopted a legal educator or social
worker/counsellor role and used referent power. The client’s perception that the lawyer
adopted a court official role and used expert, legitimate, or coercive power led to lower
ratings of procedural justice and satisfaction. Further, the clients perceived the lawyers
235
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using the client-centred or participatory interactional styles to be fairer, and more
satisfactory, than those lawyers who used the lawyer-directed or traditional approaches.
Overall, Herrin found that procedural justice was the greatest predictor of satisfaction,
greater than the interactional style of the lawyer.
Herrin’s study is unique in its investigation of the legal services of the lawyer in this
manner. Herrin drew together the approach of the lawyer, the lawyer-client relationship and
procedural justice into the one study and made some interesting findings. The present study
aims to extend this work within the matrix of the Tyler and Blader two-component model of
procedural justice, the family lawyer’s adversarial-conciliatory approach, the negotiation
and communication that takes place in the family lawyer-client interaction and in the
context of the client’s emotional response to the divorce and level of co-party conflict.
5.8

Discussion

This chapter opened with a discussion of the intra and inter-personal dilemmas that the
search for justice might create in the family law client. To the extent that justice is
conceptualised in terms of procedural justice, this might help in the resolution of these
dilemmas. If the lawyer is able to provide his or her advice to the client and manage the
case in a procedurally just manner then this might create a sense of justice for the client that
is independent of the outcome of the case or of any settlement agreement. Further, the
family client might feel an increased sense of secure self-identity and an increased
willingness to co-operate, if not with the wider family group then at least with his or her
lawyer. Additionally, the client might experience a reduction in the level of emotional
disruption that he or she is experiencing toward the divorce and the dispute, and might
approach the resolution of the dispute in a less adversarial manner. Conversely, if the client
perceives an injustice in the quality of treatment and decision-making from the lawyer, then
he or she might indulge in negative and uncooperative behaviour and might seek to disrupt
or avoid the entire dispute resolution process.
The procedural justice literature demonstrates the importance of the experience of
procedural fairness in a dispute resolution setting. It is expected that this will also be the
case in the family law dispute resolution setting. However, whether it is the case that the
antecedents of procedural justice are the same in the unique character of the family law
client and the current climate of Australian family law is unclear. It is an ambitious project
to investigate the approach of the family lawyer, the emotional response of the client, and
the level of conflict in the co-party relationship as antecedents of procedural justice, and to
investigate how all these factors might influence the lawyer-client interaction. But, given
the need for research that resolves some of the methodological, conceptual and practical
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issues in the field, it is a task that this study readily accepts: not only to contribute to the
empirical research base, but also to derive a greater insight into the Australian family
lawyer and his or her client.
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6

THE STUDY

6.1

Empirical research questions

The foregoing literature review outlines the research related issues involved in
understanding what constitutes a fair and satisfying family law dispute resolution process.
In particular, it identifies that there is a need for research that:
Family lawyers

1. establishes a clearer understanding of the terms ‘adversarial’ and
‘conciliatory’ in the context of the family law environment, and establishes
which specific lawyer behaviours are characteristic of these approaches;
2. establishes which approach Australian family lawyers take to their family
law work; for instance do they:
i. have an interest-based or rights based focus;
ii. promote court or settlement;
iii. approach their family law work in a ‘reasonable’ manner or allow
their clients to proceed with unreasonable expectations and goals;
iv. run a client-centred or lawyer-driven practice;
v. view their role as one of a legal educator, counsellor or courtofficial;
vi. use their power co-operatively or competitively;
vii. promote and use ADR or focus on adversarial dispute resolution
processes;
viii. prefer and use problem-solving negotiation behaviour or adversarial
negotiation behaviour; and
ix. focus

on,

and

promote,

the

best

interests

of

the

child/family/relationship or focus on, and promote, the client’s legal
rights;
3. presents a profile of Australian family lawyers and identifies whether they
belong to a cohesive practice community culture, bounded by consistent
family norms;
4. establishes whether Australian family lawyers treat their highly emotional,
attachment insecure and high-conflict clients differently from their more
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adjusted, secure and low-conflict clients; or treat their high-income clients
differently to their lower income clients;
Family clients

5. presents a profile of Australian family law clients and explores how the
client’s emotional response to the divorce and perception of the level of
relationship conflict, influences his or her:
i. approach to the resolution of the dispute;
ii. interaction with his or her lawyer; and
iii. perceptions of justice;
Interactions

6. investigates what communication strategies Australian family lawyers use
in their interaction with their clients, including whether they:
i. allow their clients some control over their case and involve them in
discussions about the best way to approach the matter;
ii. allow the client to talk about all the things that he or she wants to
talk about while controlling for unnecessarily adversarial or
contentious material;
iii. include their clients in discussions about approach and strategies,
and consider their views on issues regarding the case; and
iv. show compassion and allow the client to talk about the matter,
including the emotions involved, while maintaining a focus on the
legal issues involved in the dispute;
7. investigates whether Australian family lawyers employ “selective
facilitation” by:
i. creating opportunities for their clients to talk through some issues
and not others;
ii. making evaluative statements on some ideas and not others;
iii. using their legal expertise; and
iv. controlling the level of intensity of language;
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Procedural Justice

8. tests the applicability of the Tyler and Blader two-component model of
procedural justice in the lawyer-client dispute resolution context;
9. assuming that the two-component model applies, teases out the most salient
features of the model, including antecedents of procedural justice
perceptions;
10. investigates how the lawyer’s approach to family law dispute resolution
influences the client’s perceptions of justice;
11. investigates how the lawyer-client interaction influences the client’s
perceptions of justice; and
12. explores whether the perception of procedural justice influences the
approach that the family law client takes in the resolution of his or her
dispute.
The study will address almost all of these empirical research questions. Some of these
questions are beyond the scope of this study, yet will be touched upon during the course of
the investigations. For some of the questions, the published literature does not suggest an
obvious proposition or prediction: where the literature does provide a clear proposition or
prediction, it is outlined below.
6.2

Study propositions

Family Lawyers

The literature review establishes that the terms ‘adversarial’ and ‘conciliatory and
constructive’ are used throughout the family law literature and that although the meaning of
each term is not settled in the literature, there appears to be some lawyering behaviours that
tend to reflect the respective approaches better than others do. The study proposes that the
following behaviours, as identified in the literature, appropriately characterise the
conciliatory and adversarial approaches and it will test this proposition empirically.
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Table 1: Conciliatory and adversarial approaches

Conciliatory and constructive

Adversarial

-

interest-based focus

-

rights based focus

-

focus on and promotion of out-ofcourt settlement

-

focus on and promotion of litigation

-

approach to family law work in a
‘reasonable’ manner which aims to:

-

approach to family law work in a
manner that:

i)

limit client expectations;

i)

ii) avoid substantially inflating
demands;

argues for a client’s position
regardless of its merit;

ii) is litigious as a matter of course;

iii) understand the likely legal
outcome of the case;

iii) is rigid and traditional;
iv) is highly competitive and focused
on winning.

iv) incorporate flexibility
v) encourage clients to adopt
‘reasonable’ goals
-

client-centred and participatory

-

lawyer-directed and paternalistic

-

legal educator or counsellor role

-

court official role

-

use of referent power

-

exerts expert, reward, coercive or
legitimate power

-

recommends and uses ADR

-

ignores and doesn’t support the use of
ADR

-

thinks a problem-solving negotiation
strategy is effective and uses it

-

thinks an adversarial negotiation
strategy is effective and uses it

-

focus on and promotion of solution
that is fair to everyone

-

focus on and promotion of the best
interests of the
child/family/relationship

-

an ethic of care

Once the adversarial and conciliatory approach constructs are established, Hunter’s
statements that family lawyers “tend to take a conciliatory and co-operative rather than
adversarial approach to practice” and that “Australian family lawyers belong to a cohesive
practice community culture, bounded by consistent family norms” need to be tested.237
Hence the first proposition for this study is:
Proposition 1:

Australian family lawyers show a uniform, and conciliatory
and co-operative approach to practice.
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Next, Heumann and Hymann’s 1993 study of the negotiation approaches of litigation
lawyers revealed that most of the lawyers used an adversarial/positional method of
negotiation but would have liked to use a more problem-solving approach.238 Heumann and
Hyman pondered the possibility that the lack of problem-solving behaviour might have
been a consequence of habit—a habit that might now have changed because lawyers are
now working in a more ADR orientated legal environment. This study postulates that
problem-solving negotiation behaviour might now be the norm with Australian family
lawyers, particularly given the current Compulsory Family Dispute Resolution (“CFDR”)
regime.
Proposition 2:

Australian family lawyers will regard more highly, and use
more predominantly, problem-solving negotiation behaviour
than adversarial behaviour.

Further, it is thought that because of CFDR, Australian family lawyers will be more
knowledgeable and accepting of ADR since the Zariski study of early 2000.239 It is also
assumed that the use of ADR will correlate with a constructive and conciliatory practice of
family law. This study proposes that:
Proposition 3:

Australian family lawyers will be accepting of, and readily
use, ADR mechanisms and this will correlate with a
conciliatory and constructive approach to family law
disputes.

Family Law Clients

Approach to the resolution of the dispute
The literature review shows that client characteristics influence the way that family law
clients behave in the resolution of their disputes. Studies have shown that clients with high
levels of conflict, attachment insecurity and disparity, and high levels of anger usually take
an adversarial pathway through their family law dispute resolution (or, in the case of clients
with high levels of attachment insecurity, want to prolong the relationship and don’t want to
settle). Hence, the first proposal in this section of the study is:
Proposition 4:

Client characteristics will influence the type of approach
that clients will want to take in the resolution of their
disputes.

In particular, angry, attachment insecure,

attachment disparate, and high-conflict clients will prefer
238
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the more adversarial (or avoidance) processes to resolve
their disputes compared to the securely attached, less angry
and low to mid-level conflict clients.
Perceptions of justice
A further client characteristic is affect, and although studies of antecedent emotion of
people’s justice perceptions are rare, the mood literature shows that moods can have an
effect on evaluations of people and events and the Byrne et al study shows that moods may
also influence procedural justice evaluations.240 In the Byrne et al study students who rated
feeling happy or proud tended to rate the three forms of justice (procedural, distributive and
interactional) as significantly higher than those who reported feeling angry or resentful.
Therefore, this study proposes that:

Proposition 5:

Client affect will directly influence evaluations of procedural
justice.

Specifically, clients who report feeling negative

emotions towards the divorce ( ie sad, angry and resentful)
will evaluate their perceptions of procedural justice lower
than clients who report feeling positive emotions (ie. excited
or relieved).

Procedural Justice

This study does not set out to establish theoretical parsimony. However, it does seek to
measure the applicability of the Tyler and Blader procedural justice model in the lawyerclient dyad.241 Tyler and Blader have integrated many existing constructs of procedural
justice into their two-component model and it appears that the model will be appropriate for
measuring the perception of fairness in the lawyer-client procedure. The first proposal in
this section of the study, therefore, is simply:
Proposition 6:

The Tyler and Blader two-component model of procedural
justice will explain perceptions of procedural justice in the
lawyer-client dyad.

Next, the study aims to test the Tyler and Blader assumption that the separate factors of
quality of decision and quality of treatment are antecedents of procedural justice. Tyler and
240
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Blader suggest that the quality of decision construct is composed of the elements of
neutrality and bias suppression and efforts to achieve accuracy. This study will also treat
the Leventhal aspect of ‘correctability’; Lane’s ‘efficiency’ criterion and ‘knowledge of the
current law’ as part of the quality of decision construct. Tyler and Blader suggest that the
quality of treatment factor is composed of the elements of status recognition (respect,
politeness, dignity); trustworthiness (communicating ideas honestly in a straightforward
way and providing honest explanations for decisions); having one’s needs taken into
account; and having one’s views considered when decisions are made. The Howieson study
also considers that ‘voice’ or venting might also be significant predictor variables of this
construct, and of procedural justice. For testing the Tyler and Blader assumption described
above, this study advances the following proposition:
Proposition 7:

The quality of decision construct as operationalised by the
elements of neutrality and bias suppression, efforts to
achieve accuracy, correctability, efficiency, and knowledge
of the current law; and the quality of treatment construct as
operationalised by the elements of status recognition, trust,
voice (and venting), and consideration of one’s views and
needs, will be significant predictors of procedural justice in
the lawyer-client decision-making.

Further, Tyler and Blader claim that their procedural justice model explains group
engagement and co-operative behaviour within groups.

While acknowledging that

predicting the co-operative behaviour of family law clients in the context of the resolution
of their legal disputes is somewhat of a stretch for the model, it is possible that perceptions
of procedural justice will influence how clients behave with their lawyers and this in turn
might influence how clients behave within the family relationship. Therefore, the study will
test the proposal that:
Proposition 8:

Clients who rate their lawyers as procedurally fair are more
likely to engage in co-operative behaviour within the dispute
resolution context than those who do not.

It is a robust finding in the organisational decision-making context that instrumental
variables (perceptions of process and decision control, outcome favourability, favourability
of client’s expectations and alternative imaginable outcomes, and opportunity to help
formulate the outcome) have less impact on satisfaction and procedural justice ratings than
relational and group-value variables. In a dispute resolution context, this is less clear.
While this study focuses on the Tyler and Blader two-component model, it does not want to
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ignore the importance of the client’s instrumental and distributive concerns altogether.
Tyler and Blader found that although instrumental measures have no direct influence on cooperative behaviour, they do influence co-operative behaviour through an indirect influence
on identity judgments rather than directly.242 Further, studies in the dispute resolution
setting have found the significant contribution that distributive justice judgments and
instrumental concerns make to client satisfaction.243
Although, in the present study, it is expected that procedural justice will prove to be a better
predictor of clients’ satisfaction, perceptions of overall fairness and co-operative behaviour
with their lawyers than distributive justice, it is also thought that the instrumental concerns
will be significant predictors. Kitzmann and Emery found that in the group of parents
perceiving low-conflict in their relationship, outcome favourability (an instrumental factor)
was a significant predictor of satisfaction and that decision-control was a major predictor of
satisfaction for the parents experiencing high levels of conflict.
Further, it is thought that the non-instrumental concerns as described by the two-component
model will also influence distributive justice judgments in the family law setting. The
Howieson study found that non-instrumental concerns were significant predictors of small
claims clients’ perceptions of distributive justice. Tyler, Boeckmann, Smith and Huo
suggest that the influence of non-instrumental processes on distributive justice concerns
derives from a link between equity and need principles, and the nature of the social
relationship between the parties.244 As Kitzmann and Emery note, divorce clients place a
high importance on their status or standing in relation to the other parent or spouse. It
follows therefore, that non-instrumental factors might influence perceptions of distributive
justice in this setting because the social nature of the family relationship is so central to the
dispute resolution experience. Therefore, the client’s perception of status vis a vis the
lawyer might become the focal point for his or her assessment of both the procedural and
distributive fairness of the lawyer’s advice.

This study aims to test the influence of

instrumental and distributive justice concerns and makes the following proposal:
Proposition 9:

Non-instrumental and instrumental concerns will predict
clients’ evaluations of distributive justice, which will in turn
influence their evaluations of satisfaction and fairness with
the lawyer-client experience.
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Interactions

As discussed above, there has yet to be an in-depth empirical study examining the wider
range of interactions that take place between the family lawyer and his or her client, and
perhaps the most difficult predictions to make occur in this section of the study. Herrin
made an admirable attempt to study how the approach of the lawyer influenced client’
evaluations of procedural justice and made some interesting findings about lawyer roles and
interaction styles, and the influence of these on client satisfaction and perceptions of
fairness.245
In her study, Herrin found that clients preferred, and thought of as procedurally fairer, those
lawyers who adopted a legal educator or social worker/counsellor role and used referent
power in comparison to those lawyers who adopted a court official role and used expert,
legitimate, or coercive power. Further, Herrin found that the lawyer using the client-centred
or participatory interactional style was seen as fairer and produced higher satisfaction
ratings than the lawyer using the lawyer-directed or traditional style. Therefore, in light of
the conceptualisation of the conciliatory-adversarial construct described above, it is firstly,
predicted that:
Proposition 10:

in general, family law clients will prefer lawyers who take a
conciliatory approach to resolving their disputes than those
lawyers who take an adversarial approach.

The client characteristics measured in the Herrin study included type of case and gender.
Although this study will not have the type of case variable, it will investigate the client’s
affect, emotional response to the divorce and perceived level of conflict as possible
antecedents of procedural justice judgments and satisfaction. As described above, it is
predicted that client affect will directly influence evaluations of procedural justice, and that
client levels of anger, attachment security and disparity, and perceived level of conflict will
influence the approach that clients take in the resolution of their disputes.

But what

happens when clients with these particular characteristics interact with lawyers with
different approaches to family law dispute resolution?
How do the different characteristics of the client specifically influence the client’s
perceptions of his or her lawyer? And how does the approach of the lawyer interact with
those perceptions? Herrin did not measure these specific client characteristics and it is not
clear that angry clients will prefer conciliatory lawyers considering that the client might not
want a settlement to his or her case. Similarly, high-conflict clients might not perceive
conciliatory lawyers as procedurally fair given that high-conflict clients tend not to engage
245
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in co-operative problem-solving behaviour. And how does the angry, attachment insecure,
high-conflict client perceive the adversarial lawyer – does this interaction produce a more
satisfactory experience for the client than an experience with a conciliatory lawyer? Not all
these questions are capable of predictive answers: empirical studies on these issues simply
do not exist. However, it is possible to generate predictions for some of the questions. For
ease of understanding, Table 2 below sets out the combinations of interactions and the
possible predictions. Where a prediction has been made without support from the literature,
a question mark has been placed next to it. Essentially the unsupported predictions relate to
the adversarial lawyer, and to whether some clients prefer the adversarial lawyer to the
conciliatory lawyer.
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Table 2: Combinations of interactions and the possible predictions

Client
Characteristics

Clients in general

Conciliatory and cooperative lawyer

Adversarial lawyer

Satisfaction

Procedural
Justice

Satisfaction

Procedural
Justice

High
(Herrin)

High
(Herrin)

Low (Herrin)

Low (Herrin)

Emotion

Conflict

Attachment

Negative
(angry
etc)

High

Insecure/
disparate

Low
(Bickerdike,
Kressel et al,
Byrne et al)

Low
(Bickerdike,
Kressel et al,
Byrne et al)

High?

High?

Negative
(angry
etc)

LowMid

Insecure/
disparate

Low
(Bickerdike,
Byrne et al)

Low
(Bickerdike,
Byrne et al)

High?

High?

Negative
(angry
etc)

High

Secure

Low
(Bickerdike,
Kressel et al,
Byrne et al)

Low
(Bickerdike,
Kressel et al,
Byrne et al)

High?

High?

Negative
(angry
etc)

LowMid

Secure

Low (Byrne
et al)

Low (Byrne
et al)

Low- Mid?

Low- Mid?

Positive

High

Insecure/
disparate

Low
(Bickerdike/
Kressel et al)

Low
(Bickerdike/
Kressel et al)

High?

High?

Positive

LowMid

Insecure/
disparate

Low
(Bickerdike)

Low
(Bickerdike)

Low
(Bickerdike)

Low
(Bickerdike)

Positive

High

Secure

Low- Mid?

Low- Mid?

High?

High?

Positive

LowMid

Secure

High

High

Low

Low
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6.3

Study model

The theoretical model guiding this study is illustrated below. The framework is Tyler and
Blader’s two-component model of procedural justice and the above predictions and
proposals are summarised in the model.
Figure 2: Study model

98

METHODOLOGY
7

STUDY DESIGN

7.1

General

Few studies of the family lawyer-client interaction involve empirical research with
multivariate analysis: most either provide in-depth qualitative investigations of a particular
aspect of the lawyer-client relationship or are too broad to consider specific variables.
Further, very few of the family lawyer-client studies have been grounded in theory.
Nevertheless, these studies have set the groundwork from which this study builds.
The study was originally set in Western Australia with Western Australian family lawyers
and family law clients. However, a scholarship from the National Mediation Conference
Ltd enabled the research to extend nationwide.246 This enabled the field study to apply its
critical lens to the lawyer-client interaction between Australian family lawyers and
Australian family law clients and to seek an empirical analysis of the variables that might
influence that interaction in the complexity of the “real” world of family law.
7.2

Recruitment and procedure

Most of the field studies of family lawyers and their clients have had difficulty with
recruitment: for instance, Hunter’s major study of legal services in family law in Australia
elicited response rates of only 15.5% for lawyers and 22.8% for clients. Hunter expressed
disappointment at the low response rate for lawyers, particularly given that the Chief Justice
of the Family Court had sent personal letters to family lawyers in some states urging them
to participate. There are many possible reasons for the low response rate ranging from
issues of confidentiality (between the lawyer and the client, and in private family law
proceedings) to the extremely busy environment that family lawyers work in. Therefore,
with the expectation of encountering similar resistance, the current research effort
approached the matter from a number of angles, including: constructing both hard and
electronic copies of the questionnaires; visiting, in person, the Family Courts of Australia in
Melbourne, Sydney, Parramatta and Perth; attending the Family Law Conference in
Adelaide; and approaching family lawyers privately and asking for assistance.
Originally, in order to correct some of the limitations of previous studies, the current study
set out to match family lawyers with their clients in an effort to avoid the self-rating
limitation and to crosscheck the self-assessment of the lawyer with the perceptions of the
client. In addition, several clients of the one lawyer were sought so that differences in client
characteristics on perceptions of the lawyer would be more evident in cases where the
246
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clients were rating the same lawyer. Recruitment of several clients from the one family
lawyer was particularly difficult without the assistance of the lawyers. Therefore, initially
the focus of the recruitment was on the family lawyers.
Family lawyers

In the first instance, the Chief Judge of the Family Court of Western Australia wrote to the
Family Law Practitioner’s Association of Western Australia (“FLPA (WA)”) explaining the
nature of the research and requesting the assistance of FLPA (WA) in encouraging
participation in the study from its membership. In response, FLPA (WA) circulated an
introductory email to its members (n = ~290) which included a contact form for family
lawyers who were interested in participating to complete. This method proved less than
satisfactory with only six members expressing an interest in participating in the study,
representing a response rate of approximately 2%. All six members were contacted, and
three of the lawyers stayed with the project for its duration and provided support and
guidance throughout the study.

The three lawyers were given a Lawyer Background

Questionnaire (“lawyer questionnaire”- see Appendix A) to complete and to post back to
the researcher in a reply-paid envelope.
Next, to improve the participation rate, the researcher approached the Family Law Section
of the Law Council of Australia (“FLS”). The FLS agreed to circulate the electronic
version of the lawyer questionnaire directly to its members. The questionnaire included an
invitation at the end of the questionnaire for the lawyer to ask his or her clients to
participate in the survey. The electronic lawyer questionnaire was included in an electronic
newsletter that the FLS sent to approximately 2100 family lawyers on their email mailing
list. Forty-nine completed questionnaires were returned with only one family lawyer taking
the opportunity to anonymously code the questionnaire and ask her clients to participate.
This lawyer was contacted by the researcher and she was sent some client questionnaires to
distribute to her clients. Assuming that 2100 members received the newsletter and read it,
the response rate for this attempt at data collection was 2.3%.
At this point, the researcher decided to attend at the Family Court of Western Australia in
Perth to approach family lawyers and clients personally and to distribute questionnaires.
The Court granted the researcher permission to explain the purpose of the study to lawyers
and clients waiting for hearings or conferences in the Court waiting area, and to ask them if
they wanted to participate by completing a questionnaire. Due to the intense emotional
atmosphere of the family law environment, the researcher was very sensitive to the lawyerclient relationship and did not approach those lawyers who were engaged in discussion with
their clients. This method proved more successful with 51 solicitors agreeing to take a
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questionnaire and 26 completed questionnaires were returned: the questionnaires were
either completed in the Court and returned to the researcher in the envelope at the Court, or
completed later and posted back in a reply-paid envelope. This represents a 51% response
rate and accordingly it was recognised as the preferred data collection method.
During the course of this program of data collection, the Chief Judge of Western Australia
referred the researcher to the 13th National Family Law Conference (“the Conference”)
which was to be held in Adelaide from 6 -11 April, 2008 and at which there would be
several hundred family lawyers, barristers and members of the judiciary attending. The
FLS were the organising body for the Conference and they agreed that the researcher could
distribute the questionnaires from the FLS booth at the Conference.

The researcher

distributed 430 questionnaires to lawyers over three days at the Conference and received
122 responses. Participants completed the questionnaire at the Conference and placed the
completed survey in the box provided at the FLS booth, or completed the questionnaire later
and posted it back directly to the researcher in the reply-paid envelope provided. The
response rate for this data collection pathway was 28.4%.
The next data collection pathway attempted was attendance at the Family Court of
Australia’s and the Federal Magistrates Court, Family Law Division’s registries at
Melbourne, Sydney and Parramatta.

The Courts granted the researcher permission to

introduce the research to lawyers and clients in attendance at the registries and to ask if they
wished to participate. If they did, the researcher gave them the questionnaires either to
complete as they were waiting, or to complete later and to post back in the reply-paid
envelopes. By this method, 35 questionnaires were distributed in Melbourne and 10 were
returned (response rate 28.6%); 18 were distributed in Parramatta and six were received
back (30%); and 22 were distributed in Sydney with seven returned (31.8%).
In addition, the researcher gave the receptionist at Foley’s List, and Paul Holmes of Paul
Holmes’ List247, 60 questionnaires to distribute to barristers practising in family law.
Although typically barristers do not have contact with clients and are not pivotal in the
choice of dispute resolution process, the researcher considered that barristers could still
exert an influence on the lawyer-client interaction and on the dispute resolution focus.
Further, anecdotal evidence has often pointed to Victorian barristers having a more
mediation and alternative dispute resolution focus than barristers do in other states. For
these reasons, the researcher decided to include these barristers in the sample. The
researcher understands that the questionnaires were placed in the barristers pigeonholes for
them to collect when they collected their mail. The questionnaires included reply-paid
247

Barrister’s lists are sets or a group of barristers who are on a particular Clerk’s list, in this case Foley’s List and
Paul Holme’s List. The Clerk provides a list of barristers’ names to solicitors who require a barrister’s services and
the Clerk makes recommendations to the solicitor based on the barrister’s expertise, performance, fees etc.
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envelopes for the barristers to return the questionnaire directly to the researcher and by this
method, seven questionnaires were received representing an 11.7% response rate (assuming
that all the questionnaires given to the receptionist and Paul Holmes were placed in the
pigeonholes). Again, in calculating this response rate, it is not possible to tell how many
barristers actually received the questionnaire from their pigeonholes.
The data collection pathways and the response rates are summarised in Table 3 below.
Those distribution rates marked with an asterisk* represent those distributions where it was
not possible to tell how many family lawyers or barristers actually received the
questionnaires as the researcher was not personally involved in the distribution. Further,
some lawyers might have been approached twice, by email or at the Conference, which
means that there could be a double up with the distribution numbers for these data
collection methods. Therefore, in calculating the totals at the bottom of the table, only the
data where the actual number of questionnaires distributed was known have been used and
the average has been calculated using these totals.
Table 3: Family lawyers data collection pathways

Data collection pathway

Distributed

Received

Response rate

FLPA (WA) email

~ 290*

3

1%

FLS newsletter

~ 2100*

49

2.3%

Family Court of Western Australia

51

26

51%

National Family Law Conference

430

122

28.4%

Family Court of Australia –
Melbourne Registry

35

10

28.6%

Family Court of Australia – Sydney
Registry

22

7

31.8%

Family Court of Australia –
Parramatta Registry

18

6

30%

Melbourne Barristers – Foley’s List
and Paul Holme’s List

60*

7

11.7%

Total

~3006*

230

7.65%

Total of personally distributed
surveys

556

178

32%

* Represents those distributions where it was not possible to tell how many family lawyers or barristers
actually received the questionnaires.
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Family law clients

There were also numerous data collection pathways for the family law clients. In the first
instance, those lawyers who responded to the FLPA (WA) and FLS newsletters agreed to
distribute matching questionnaires to their clients. To maintain anonymity, an administrator
in the lawyer’s office coded the lawyer questionnaire for these lawyers and the client
questionnaires (see Appendix B), and the administrator was responsible for sending the
coded questionnaires to the clients. Approximately 20 client questionnaires were given to
each lawyer for distribution. Unfortunately, this method did not prove very successful as
only eleven client questionnaires were received from four lawyers. Of these, five matched
one lawyer; two matched another lawyer and the remaining were unmatched.
In addition, seven lawyers at the Conference filled in a form attached to the lawyer
questionnaire and expressed a willingness to send questionnaires to their clients. The
researcher contacted these lawyers after the conference and sent them 15 coded client
questionnaires to distribute to their clients. These questionnaires were coded so that the
researcher knew that the questionnaires referred to the same lawyer, but the questionnaires
remained anonymous, so that the researcher did not know who the lawyer was or who the
clients were. From these distributions, seven client questionnaires were returned with three
matching clients for one lawyer; two matching questionnaires for one lawyer and two
clients matching to two separate lawyers. The response rates for these are unknown, as it is
not known how many questionnaires each lawyer sent out to his or her clients.
The researcher also obtained data from clients in the Family Court of Western Australia in
Perth. As with the lawyers, the researcher approached clients either sitting with their
lawyers or waiting for their lawyers in the waiting area of the Court. Again, the researcher
did not approach family law clients who were occupied with their lawyers or who appeared
emotionally distressed. Ninety-five surveys were distributed to clients and 37 responses
were received, representing a 39% response rate. On some occasions, the researcher was
able to ask both the lawyer and the client if they would like to participate and on these
occasions, the researcher coded the questionnaires to match each other’s but so that they
remained anonymous. Twelve matching lawyer and client surveys were received with this
method and for one lawyer, four client surveys matched.
Attendance at the Family Court of Australia’s and the Federal Magistrates Court, Family
Law Division’s registries at Melbourne, Sydney and Parramatta proved to be equally as
productive for client data collection as the Perth registry. Again, the researcher was careful
to respect the family law environment and did not approach clients who appeared distressed
or who declined to participate after the researcher had explained the project, or clients who

103

were in discussion with their lawyers. By this method, 40 client questionnaires were
distributed in Melbourne and 12 were returned (response rate 30%); 26 were distributed in
Sydney with 7 returned (27%); 40 were distributed in Parramatta and 10 were received back
(25%).

On some occasions, clients with their lawyers were asked to complete the

questionnaires and these questionnaires were coded to match.

Of these, two client

questionnaires from Melbourne can be matched with their lawyers and one questionnaire
from Sydney.
In addition to these data collection methods, and not wanting to conduct the majority of the
data collection in a court environment, the researcher approached Relationships Australia,
Citizens Advice Bureau and Midland Family Relationship Centre in Perth, Western
Australia. Many questionnaires were distributed to these centres and the administrators in
all cases were extremely helpful and enthusiastic about the study, yet this method again
proved unsuccessful with only seven client questionnaires received from these centres out
of approximately 170 given to the administrators. Again, it is not known exactly how many
questionnaires were distributed to the clients as different receptionists and staff members at
the centres were involved in the data collection.
Another data collection method included distribution to people who acquaintances of the
researcher had identified as family law clients. Four client questionnaires were passed by
these acquaintances to people whom had attended family lawyers. Of these four, two
completed questionnaires were returned, representing a 50% response rate.
Finally, Legal Aid also assisted in the data collection.

Separate questionnaires were

constructed for Legal Aid as the participating clients at Legal Aid were seeing a Legal Aid
lawyer for the first time. The Legal Aid receptionists asked clients before they went in for
their appointment if they would like to participate by completing a questionnaire after they
had seen the Legal Aid lawyer. Those clients who agreed to participate were given a coded
questionnaire and told that they could complete the first part of the questionnaire
(demographic and client characteristic questions) while they were waiting for their lawyer.
Only one client survey has been received from Legal Aid and this poor response rate is
probably due to the lack of an established relationship between the lawyer and the client and
therefore a lack of commitment on the part of the client. Alternatively, and as was evident
throughout the entire recruitment process, when the request for participation came from
someone other than the researcher, and in a setting where the client was already filling out
forms (mediation and Legal Aid intake information etc), the obligation or the incentive to
participate was missing. In these cases, the clients might not have felt obliged to complete
the questionnaire even though they had initially said that they were willing because there
was no personal request. This was also evident with lawyers – where the initial approach
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was conducted at arms length, namely by email or in a newsletter, the response rate was
much lower, indicating that without a personal request there was no motivation to
participate.
Table 4, setting out the client recruitment pathways, is outlined below.

Again, in

calculating the response rate at the bottom of the table, only the data where the actual
number of questionnaires distributed was known have been used and the average has been
calculated using those totals.
Table 4: Family clients’ data collection pathways
Data collection pathway

Distributed

Received

Matched

Response
rate

FLPA (WA) and FLS
newsletters

20 each to 4
lawyers

11

5 x 1 lawyer

?%

2 x 1 lawyer
4 x 4 lawyers

National Family Law
Conference

15 each to 7
lawyers

7

3 x 1 lawyer

?%

2 x 1 lawyer
2 x 2 lawyers

Family Court of Western
Australia

95

Family Court of Australia –
Melbourne Registry

40

12

2 x 2 lawyers

30%

Family Court of Australia –
Sydney Registry

26

7

1 x 1 lawyer

27%

Family Court of Australia –
Parramatta Registry

40

10

25%

Community organisations
and Legal Aid.

170+*

7

?%

Acquaintances

4

2

50%

Total of personally
distributed surveys

205

68

34%

Total received

7.3

38

8 x 8 lawyers

40%

4 x 1 lawyer

94

Participants

Profile of family lawyers

Data collection pathway and State of Australia
Two hundred and thirty lawyers completed questionnaires for the study. As described
above, participants were drawn from FLPA (WA) and FLS members, family lawyers
attending the Conference and, in order to obtain some data from generalist practitioners (ie
not dedicated family lawyers), lawyers attending the Court in Perth, Melbourne, Sydney and
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Parramatta were also asked to participate. The online questionnaires through FLPA (WA)
and FLS generated 23% of the responses; 53% of responses came from the Conference;
11% from the Perth registry; 4% from the Melbourne registry; 3% from Melbourne
barristers; 3% from the Sydney registry and 3% from the Parramatta registry.
The sample (n = 230) consisted of 64 lawyers (28%) from New South Wales; 61 lawyers
(27%) from Western Australia; 49 lawyers (21%) from Victoria; 18 lawyers (8%) from
Queensland; 11 lawyers (5%) from South Australia; 9 lawyers (4%) from the Australian
Capital Territory; 7 lawyers (3%) from Tasmania; 3 lawyers (1%) from the Northern
Territory and two participants (1%) who attended the Conference from England. There
were six cases of missing data on this variable but all the States in Australia are represented
in the sample as illustrated in Table 5 below.
Table 5: Family lawyers by State of Australia

Family Lawyers

Number of participants

Percent

New South Wales

64

28

Western Australia

61

27

Victoria

49

21

Queensland

18

8

South Australia

11

5

Australian Capital Territory

9

4

Tasmania

7

3

Total

230

100

Gender and age
One hundred and forty two participating lawyers were female, representing 62% of the
sample and 83 were men, representing 36% of the sample. There were five cases of
missing data on the gender variable. The lawyers ranged in age from 23 to over 70 years
with a normal distribution of ages and most lawyers aged between 40 and 55 years.
Years and place of practice
The clear majority of participating lawyers had been practising law for over ten years. One
hundred and forty six (63%) of the lawyers had been practising for over 10 years; 36
lawyers (16%) had been practising for between five and 10 years; and the remaining
lawyers had been practising for less than five years. Sixteen lawyers (7%) had been
practising for less than two years. In addition, the majority of lawyers had conducted most
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their family law work in private law firms (153 lawyers (66%)). Sixteen lawyers (7%) had
been sole practitioners; 20 (9%) had conducted most of their family law work as barristers;
13 (6%) had conducted most their family law work at Legal Aid; four lawyers (2%) had
worked mainly in a community legal centre; two lawyers (1%) had conducted most their
family law work for a government agency and the remaining lawyers reported that they had
worked in a mixture of the above types of offices.
Accreditation and memberships
Seventy-one lawyers, representing 31% of the sample were Accredited Family Law
Specialists.248 Only 13 lawyers (6%) reported that they did not belong to any professional
Family Law associations and as expected, most of the lawyers were members of the Family
Law Practitioner’s Association (FLPA) in their respective State, or FLS, or both.
Racial/ethnic background and education
A preponderance of the participating lawyers described themselves as Anglo-Australian
(163 (71%)) and 27 lawyers (12%) described themselves as a mix of Australian and some
other racial/ethnic background.

Six (3%) of these lawyers described themselves as

Australian- European and six lawyers (3%) described themselves as Italian. The remaining
lawyers in the sample described themselves of differing racial/ethnic backgrounds.
Forty-two percent of the sample said that they had no other degree other than their law
degree while the remaining lawyers had completed other degrees, including inter alia arts,
social science, science, education and commerce, with arts degrees being the most popular
other degree in the sample.
Family law practice
Although 137 lawyers (60%) reported that all of their overall practice consisted of family
law work, the sample also included those lawyers who were not solely dedicated to family
law work.

Fifty-three lawyers (23%) reported that 75% of their overall practice was

composed of family law work and 32 lawyers (14%) reported that 50% or less of their
practice consisted of family law work. In addition, it appears from the sample that those
lawyers, whose practice consisted of mostly family law work, handled over 50 family law
matters per year. One hundred and seventy-six lawyers (77%) reported that they handled
more than 50 family law matters per year; 41 lawyers (18%) handled between 20 and 50
cases per year; eight lawyers (3.5%) handled between 10 and 20; 3 (1%) lawyers handled
between five and 10; and one lawyer handled less than five family law matters per year.
248

Accredited Family Law Specialists are solicitors who have extensive family law experience and have completed an
advanced study program in family law. Accredited Family Law Specialists must prove every year that they are up
to date in family law and must maintain a high level of involvement in family law. From the Law Society of Western
Australia at http://www.lawsocietywa.asn.au/index.php?p=5&c=104 on 21 March 2009.
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Thus, there were some generalists included in the sample, although the majority of the
participant lawyers were practicing mainly in family law work and handled large numbers
of cases per year.
Further, most of the participating lawyers reported that they dealt with children’s and
property matters rather than just focusing on one aspect of family law work.249 One hundred
and seventy-six lawyers (77%) said that they dealt with both property and children’s
matters; 24 lawyers (10%) said that they mostly dealt with property matters only, and 24
lawyers (10%) said that they mainly only dealt with children’s matters. Although, almost
half of the lawyers in the sample said that the main emphasis of their work was on property
matters (110 lawyers (48%)), 52 lawyers (23%) said that the main emphasis of their work
was on children’s matters and 33 (14%) said that the emphasis was on both. Nine lawyers
(4%) said that the main emphasis of their work was as an Independent Children’s Lawyer;
and 15 lawyers (7%) said that the main emphasis of their work was a mix of all three
(property, children and Independent Children’s Lawyer).
Further demographics were that not many lawyers in the sample conducted Legal Aid
matters and most had a charge out rate of $250- 500 per hour (167 lawyers (73%)). One
hundred and twenty-five lawyers (54%) reported that none of their cases were legally aided
while 71 lawyers (31%) reported that about 50% or less of their work was legally aided.
Nine lawyers (4%) conducted about 75% of legally aided work and 19 lawyers (8%)
reported that all of their work was legally aided. Only 42 lawyers in the sample reported a
charge-out rate less than $250 per hour and five lawyers (2%) reported that their charge out
rate was over $500 per hour.
ADR training
In relation to ADR training, 59 lawyers (26%) reported that they had never had any ADR
training while 171 (74%) of the lawyers had received some form of ADR training. Of those
participants who reported that they had some form of training 38 (17%) had received ADR
training at university; 48 (21%) had received ADR training from an ADR service provider;
30 (13%) had received ADR training from Legal Aid; four (2%) had received ADR training
from the College of the Law; and 43 (19%) said that they had received ADR training from a
mixture of these training providers. Most participants who had had some form of training
had had between one and ten days of training with the majority having had the standard
five-day training.

249

Although many times children’s issues and property issues are often combined in the one dispute it is not always
the case. Consequently, some lawyers decide that they will specialise in either one or the other of these areas..
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Summary
Although most of the recruitment took place in settings where dedicated family lawyers
were most prevalent, the recruitment managed to capture a sample of family lawyers with
varying degrees of family law practice and from all the states in Australia. Most of the
lawyers in the sample had been practising for over five years and had had some form of
ADR training. Almost two-thirds of the sample consisted of women and a large percentage
(83%) of the lawyers described themselves as of Australian ethnicity. As there were no
current statistics for the demography of Australian family lawyers readily available, it could
not be said that the sample was representative of family lawyers practising in Australia.
However, overall, the sample seemed to represent a reasonably diverse range of Australian
family lawyers.
Profile of family clients

Data collection pathway and State of Australia
The sample of clients consisted of 94 participants recruited from obliging family lawyers
and from the Courts in Perth, Melbourne, Sydney and Parramatta. Family lawyers recruited
19 clients, representing 20% of the sample; 65 clients (69%) were recruited from the
Courts; seven client responses (7%) came from the various centres (Relationships Australia,
Citizen’s Advice Bureau etc) and two clients responses (2%) came from people know to
acquaintances of the researcher. Fifty-six clients (60%) were from Western Australia; 22
clients (23%) were from New South Wales; 12 clients (13%) were from Victoria; and four
clients (4%) were from the Australian Capital Territory. There were no clients from South
Australia or Tasmania. A weakness of this study is that the majority of the clients were
recruited from the Court setting, but at this stage and without further analysis, it is not
possible to tell if this will make a difference to the results.
Table 6: Family clients by State of Australia
Family clients

Number of participants

Percent

New South Wales

22

23

Western Australia

56

60

Victoria

12

13

Australian Capital Territory

4

4

Total

94

100
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Gender, age and nationality
The sample consisted of 58 female clients, representing 62% of the sample and 35 male
clients, representing 37% of the sample. There was one case of missing data on this
variable. The clients’ ages ranged from 21 to over 72 years with a normal distribution of
ages and most clients were aged in their thirties or forties. Seventy percent of the clients
described themselves as Anglo-Australian and the remaining 30% described themselves as
being from a range of racial and ethnic backgrounds.
Children, education and occupation
All of the clients except for two, had children, with the children’s ages ranging from 6
weeks to 35 years old. Forty-three clients (46%) reported having a tertiary education; 31
clients (33%) had a trade or TAFE background; 20 clients (21%) reported only having a
secondary education and one client reported having only achieved a primary school level of
education. Only 11 clients (12%) described their occupation as home duties or a parent and
only one client was unemployed at the time of the study. The majority of the other clients
were in employment in a range of trades and professions.
Income and asset pool
Fifty-five clients (57%) of the clients reported an income of between $0 and $50,000 while
29 clients (31%) reported an income of between $51 and $100,000. Only ten clients (11%)
reported an income of over $100,000. Thirty-five clients (37%) said that the total asset pool
involved in their matters was between $0 and $250,000; 16 clients (17%) said that the total
asset pool was $250 – $500,000; 26 clients (28%) said that the asset pool was $500 - $1
million; and only 13 clients (14%) said that the asset pool was over $1 million. Thus, most
of the clients in the sample were on modest to low incomes with modest to low asset pools
for distribution.
Decision to separate and length of marriage
About half of the clients in the sample reported that they had initiated, or mostly initiated,
the decision to separate (45 cases (48%)) with 11 clients (12%) reporting that it was a
mutual decision and 36 clients (38%) reporting that it was initiated or mostly initiated by
the client’s former partner. The majority of the participating clients had been separated for
over a year with 71 clients (76%) saying that they had separated more than one year earlier
while 10 clients (11%) said that the separation had been between six and twelve months ago
and 10 clients (11%) reported that the separation had been less than six months earlier.
There was also a relatively reasonable range of the length of the clients’ relationships.
Forty-three clients (46%) had been married or in the relationship for over ten years; 39
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clients (41%) had a marriage or relationship of over three years; and 12 clients (13%) had
only been married or in a relationship for between one and two years.
Legal case and lawyer
The demographics of clients’ lawyers and their legal cases are outlined as follows:


Children or property:

about a third of the clients sampled were

involved in matters involving children (35%), just under a quarter were
involved in matters involving property (25%) and the remainder were
involved in matters involving both children and property (40%);


Previous lawyer:

forty-one clients (44%) had previously been to

another lawyer to help them to resolve the matter before their present
lawyer and for 52 clients (55%) this was the first lawyer who had
worked on the matter.


Lawyer gender: thirty-two of the lawyers representing the clients were
male (34%), 59 were female (63%) and two clients reported that they
had both a male and a female assisting them in their dispute.



Referrals: the majority of clients had been referred to the lawyer
assisting them by another client (20%), another lawyer (20%), a
community service (2%) or by a friend (28%). The other clients chose
their lawyer by the yellow pages (9%); a law society reference (4%); or
the lawyer was assigned by Legal Aid (8%); or was their lawyer on a
previous matter (9%).



Length of representation: most clients had been represented by their
lawyer for over 6 months (77%) with some clients represented for less
than a week and others for over 8 years.



Number of meetings: just less than one-half of the clients had had
more than five meetings with their lawyer (44%), a quarter had had
between four and five meetings and a quarter had had between two and
three meetings. Six percent of clients had had only one meeting with
their lawyers at the time of the study.



Representation of former partner: seventy-seven percent of clients
sampled reported that a lawyer represented their former partner; 10%
reported that their former partner was not represented and a further 11%
were unsure of their partner’s representation. Two clients said that their
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former partner had previously been represented but they were not any
longer.
Summary
Overall, the client sample consisted of clients with children who were relatively welleducated with modest to low income and asset pools and in some type of employment. For
a surprising number of clients, the lawyer assisting them was their second (or maybe more)
lawyer who had represented them in the matter. While the majority of the sample were
from Western Australia, New South Wales and Victoria and were recruited from the Courts,
there is a relatively reasonable range of clients across length of marriage, decision to
separate, length of separation and meetings with their lawyers.
7.4

Instruments

Lawyer Background Questionnaire

The anticipated difficulties with recruitment led to constraints on the size of the lawyer
questionnaire. After piloting a number of alternatives, the final lawyer questionnaire ( see
Appendix A) consisted of measures constructed by the researcher to assess the adversarial
and conciliatory approach of lawyers. These measures included: ADR/FDR questions
derived from the Zariski, Altobelli and Hunter studies; a measure of lawyers’ negotiating
behaviour using the Heumann and Hyman items of problem-solving and adversarial
negotiating behaviours: and a measure of the adversarial or conciliatory behaviour of the
lawyers especially constructed for the study. Although they all refer to dimensions of a
conciliatory and/or adversarial approach to family law, three separate scales were
conceptualised: attitude to ADR/FDR, negotiating behaviour and conciliatory-adversarial
behaviour. It was expected that these scales would all correlate highly, yet the theoretical
discussion outlined in Chapter 2 indicates that they are distinct concepts and therefore, in
the first instance, they have been treated as such in the survey instrument.
The lawyer questionnaire was self-rating. To avoid lawyers projecting characteristics onto
their counterparts it was decided not to replicate the Williams and Schneider methodologies,
which relied on lawyers’ perceptions of one another. Although there are still limitations to
a self-rating instrument, in terms of social desirability bias, the lawyer questionnaire was
designed to elicit as natural a response as possible. The Government is asking family
lawyers to be conciliatory and constructive and to embrace ADR/FDR, therefore the
lawyers might have thought it desirable to respond as a reasonable ADR supportive,
conciliatory family lawyer would do, rather than as they might naturally respond. However,
the researcher herself did not know what levels of behaviour would be likely to reflect a
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conciliatory or an adversarial approach to family law work so the concern of social
desirability bias was not considered a major limitation of the questionnaire design
Attitude to ADR
The attitude to ADR scale was constructed after consideration of the questions asked in the
Zariski, Altobelli and Hunter studies. The questions were introduced by stating that ‘the
following questions relate to your attitudes towards ADR/FDR. [In this questionnaire
ADR/FDR means mediation, conciliation, arbitration, and counselling processes].” The
questions included a general question asking participants to which ADR/FDR services they
had made referrals in the past six months and to which service they had made the most
referrals (Hunter). The choice of alternatives included: a family counsellor, a Family
Relationship Centre, a private mediator either legally or not legally trained, a legally trained
mediator, an arbitrator, and a community based mediation service, a community-based or
other relationship service or Legal Aid.
Participants were also asked to indicate the degree to which they “agreed with the following
statements about ADR/FDR”: ‘Regardless of the compulsory FDR provisions, I would
recommend the use of ADR/FDR processes to all of my clients whenever possible’; ‘I think
that mediation benefits most family law matters’; and ‘I support the use of ADR/FDR
processes whenever possible’. All the responses were anchored on a 5-point Likert-type
scale with alternatives coded from 1 to 5, with 1 = strongly disagree and 5 = strongly agree.
As the ADR scale was constructed for the purposes of this study, a confirmatory factor
analysis was required to test whether the items on the scale measured the factor that it was
designed to measure, that is attitude to ADR. 250

A principle-component factor analysis

with varimax rotation produced one factor with an eigenvalue greater than one and
accounting for 77% of the variance. Internal consistency was estimated with Cronbach’s
alpha at α = .85, confirming that the scale reliably measured ‘attitude to ADR’.
Negotiating behaviour
The Heumann and Hyman study was used as the framework for the measure of negotiating
behaviour in the lawyer questionnaire.

The Heumann and Hyman instrument asked

litigation lawyers what negotiating behaviours they considered were effective and how
often they used those particular behaviours. Heumann and Hyman constructed items that
reflected positional bargaining or adversarial behaviour, and problem-solving behaviour.
The items in the lawyer questionnaire have been constructed based on the Heumann and
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The sample size of 230 cases met the desired case to variable ratio for a factor analysis (five subjects per variable
and preferably a sample sizes of more than 200).
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Hyman items with some modification to better suit the family law environment and the
changes that might have occurred in negotiating behaviour with the advent of ADR/FDR.
This part of the questionnaire was introduced with the following statement: “This next
section refers to negotiation strategies when you are negotiating with another lawyer in a
family law matter. Please indicate on the scales; a) how effective you think the negotiating
strategy described would be in a negotiation, and b) how often you use the following
negotiation strategies in your negotiations”.

The problem-solving behaviour items included the following strategies (where the item has
been modified from the Heumann and Hyman study this is indicated in brackets):


Listen carefully to the other party to understand its underlying interests.



Conduct or suggest a 4-way conference for lawyers and parties to
discuss issues/or negotiate.



Suggest an option that would not be available in any court ordered
remedy (modified).



Discuss both the parties’ underlying interests to develop settlement
terms that maximise satisfaction.



Suggest appointing a mediator to work with the parties to create a
settlement package.



Suggest an apology or similar recognition that the other party suffered
hurt.

The adversarial strategies included the following items:


Make no meaningful settlement demands or offers until just before a
hearing or trial.



Conceal information that might be useful for settlement.



Make extreme negotiating demands.



Make a “take-it-or-leave-it” offer (addition derived from the negotiating
literature).

Although, the negotiating behaviour scale was derived from the Heumann and Hyman
study, Heumann and Hyman had not conducted any psychometric analysis of their scales to
determine if each item was tapping into the construct that it was designed to tap into to, that
is adversarial or problem-solving behaviour. Therefore, this study performed that testing.
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It was decided to use the ‘frequency of use’ items to determine the lawyers’ negotiating
behaviour because this scale asked questions about what lawyers actually do when they are
negotiating, as distinct from what they think would be effective. A confirmatory factor
analysis was conducted on the ‘frequency of use’ of the strategies’ and as expected two
principle factors with eigenvalues greater than one were extracted which together accounted
for 40% of the variance. The items loading on the first factor were: ‘listen carefully’,
‘suggest a 4-way conference, ‘suggest options unavailable in any court ordered remedy’,
‘discuss both parties’ interests, ‘suggest a mediator’ and ‘suggest an apology’ (problemsolving). The items loading on the second factor were; ‘make no meaningful demands until
just before trial’, ‘conceal information’, ‘make extreme negotiating demands’, and ‘make a
take it or leave it offer’ (adversarial). The “take it or leave it” variable did not load very
highly on the adversarial negotiation factor and removal of it from the subsequent reliability
analysis revealed that this item substantially reduced the reliability of the problem-solving
negotiation scale, therefore it was decided to exclude this question from the scale. The final
internal consistency of the two scales was estimated with Cronbach’s alpha at α = .65 for
the problem-solving negotiating behaviour scale and α = .60 for the adversarial negotiating
behaviour scale. The alphas for these two scales were lower than the recommended alpha
of 0.70 for reliability. However, given the exploratory nature of the research, and the
constraints of the size of the measurement instrument, these two scales were considered an
adequate measure of the negotiation behaviour styles.251 In order to use the scales in
subsequent investigations, a mean of the item raw scores was calculated (by summing
scores and dividing by the number of items) to produce a single problem-solving
negotiation score and a single adversarial negotiation score for each subject.
Adversarial-conciliatory behaviour construct
The adversarial-conciliatory behaviour construct was more problematic than the ADR and
negotiating behaviour scales, because, as noted in the literature review, researchers and
theorists do not share a common understanding of the particular behaviours that denote an
‘adversarial’ or ‘conciliatory’ approach to legal dispute resolution. Therefore, as there was
no standardised measure or conceptualisation for determining the level of adversarial or
conciliatory behaviour of lawyers, the researcher used the various concepts described in the
literature to construct her own measure.
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The low alpha may have been due to the assumptions of normality and linearity not met for some of the variables.
Although factor analysis is robust to assumptions of normality, a violation of linearity can result in a degraded
solution. Transformation of the non-linear variables was attempted, but this did not improve the solution.
Tabachnik and Fidell recommend that, in the case where the use of transformed data does not improve the
solution, researchers should use the untransformed data, and hence it was decided to use the untransformed data
for the major analyses of the study. Barbara Tabachnik and Linda Fidell, Using Multivariate Statistics (2nd ed, 1989).
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The items comprising this scale are embedded in the lawyer questionnaire as outlined
below. To cross-check this self-report data, clients were also asked to rate the adversarial or
conciliatory behaviour of their family lawyers. The lawyer questionnaire and the client
questionnaire will be examined together to determine what behaviours together might
constitute the two different types of approaches to family law dispute resolution. However,
for now, the lawyer adversarial-conciliatory behaviour scale was derived from the theory
and research of the authors discussed in Chapter 2 of this thesis.
The adversarial-conciliatory behaviour items were introduced by telling the participating
lawyers that the items “relate to the way that you act overall in family matters, ie your usual
manner of acting in the majority of family law matters.” The introduction asked the
participants to indicate the degree to which they agreed with a series of statements on a 5point Likert-type scale with alternatives coded from 1 to 5, with 1 = strongly disagree and 5
= strongly agree. The statements reflecting each set of behaviours are outlined below, with
the research or theory from which the item is derived in brackets next to the statement.
The conciliatory and constructive statements were:


I like to help negotiate a settlement that is fair to everyone. (Hotel and
Brockman)



I prefer to settle all my cases out of Court. (Hunter; Sarat & Felstiner)



I prefer my client to be actively involved in directing the resolution of the
matter. (Hotel and Brockman; Mather; Herrin – client-centred)



I care about the other party and what will happen after the matter is
resolved. (Menkel-Meadow; Hotel and Brockman)



I prefer that all interested parties in the matter are involved in resolving the
matter (eg. children (if applicable), grandparents, new partners etc).
(Menkel-Meadow)

The adversarial statements were:


I prefer to act as the intermediary for my client in all settlement
negotiations. (Herrin – lawyer-directed approach)



My focus is completely on my client’s legal rights and how they can best be
enforced. (Menkel-Meadow – focus on rights as opposed to interests.)



I focus on achieving the best possible result that I can for my client.
(Menkel- Meadow adversarial rights based v care based)
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There were also some general questions related to approach that include questions about the
lawyer’s goals (Hunter); how often and for what purpose the lawyer uses the Family Court
and goes to a trial or hearing (Hunter); and a general question referring to the lawyer’s
description of his or her own approach (Hotel and Brockman).
Again, as the adversarial-conciliatory behaviour scale was constructed for the purposes of
this study, it was subjected to a principle component factor analysis with varimax rotation.
Three factors with eigenvalues greater than one were produced; however, the solution on
each factor was poor.252 The ‘prefer to act as the intermediary for my client in all settlement
negotiations’253 item was found to load on two factors so a further varimax rotation was
conducted with the ‘intermediary’ item omitted.
The second varimax rotation again provided a poor solution so an orthogonal rotation
without the ‘intermediary’ item was conducted. This revealed a better factor solution with
the emergence of two distinct factors. These two factors accounted for 47% of the variance
produced. The items that loaded on the first factor were the conciliatory items as described
above and the second factor consisted of the remaining adversarial items with the
‘intermediary’ item excluded. The Cronbach’s alpha for the conciliatory behaviour scale (6
items) was α = .59, and again, although this is relatively low, given the nature of the
research, the scale was considered an adequate measure of the conciliatory dimension. For
the adversarial behaviour scale (2 items), the bi-variate correlation was (r = .290, p < 0.01)
which indicates a significant correlation between the two items and therefore reliability.
The results of the factor analyses for the adversarial-conciliatory behaviour scales are
presented in Table 7 below.
Table 7: Factor loadings of items on the adversarial-conciliatory behaviour scales

Rotated Factor Scores

Eigenvalue

Conciliatory behaviour

Adversarial behaviour

1.95

1.38

Items

252
253

negotiate a settlement that is fair to everyone

.67

settle all my cases out of Court

.63

client to be actively involved in directing the

.46

Many variables had high loadings on more than one factor.
An explanation of this result could be that lawyers favouring a conciliatory orientation view acting as an
intermediary as protective and caring, while lawyers favouring an adversarial orientation might view acting as an
intermediary as traditional and lawyer-directed. Mather provides a further explanation for this result in that she
views acting as intermediary as ‘client-directed’ rather than lawyer-directed or client-centred. Lynn Mather, ‘What
do clients want? What do lawyers do?’ (2003) 52 Emory Law Journal 1065.
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resolution of the matter
care about the other party and what will happen
after the matter is resolved

.64

all interested parties are involved in resolving the
matter

.65

focus on client’s legal rights

.77

achieving the best possible result

.76

Client Questionnaire

The client questionnaire (see Appendix B) was lengthy in comparison with the lawyer
questionnaire. Again, a number of alternatives were piloted before a final self-rating
questionnaire was settled which included measures of the adversarial or conciliatory
approach of the lawyers, procedural justice, and client characteristics, including emotional
responses to the divorce and level of conflict in the relationship. Established scales were
used for the emotional responses to the divorce, level of conflict and procedural justice, but
again, the measures of the adversarial or conciliatory behaviour of the lawyer were
constructed from the various concepts described in the literature.
Emotional response to the divorce
In his Australian study, Bickerdike constructed his own measure to assess ‘emotional
response to separation’, and used Kitson’s established measures of attachment, reluctance
and guilt which measured the main emotional variables of attachment security, reluctance
and pressure to divorce, and relief and guilt. Both Bickerdike’s and Kitson’s measures have
established reliability and validity in an Australian context and therefore were used for the
present study.
Bickerdike’s scale clustered around two factors that he named ‘anger’, which included some
items from Kitson’s scale and included anger, anger at spouse, and bitterness items; and
sadness, which was made up of sadness, doubt, fear, anxiety and regret items. Kitson’s
attachment scale consisted of four items and measured pre-occupation with the former
spouse (discussed here as attachment security), the reluctance scale consisted of
‘willingness to separate’ measures, and the guilt scale measured the feelings of guilt in the
client. The researcher also included a relief scale and used the measures of humiliation,
hurt and shame to establish a humiliation scale.
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The scales and the accompanying Cronbach’s alpha scores for internal reliability are as
follows:


sadness, which included sadness, fear, regret and anxiety items from
question 31 in the client questionnaire (alpha reliability α = .81).



anger, which included anger and bitterness items from question 31, plus
the anger item at question 36 (alpha reliability α = .88).



attachment, which included questions 35, 39, 41, 42 and 50 which asked
about the client’s pre-occupation with the former partner and perception
of the divorce as tragic (alpha reliability α = .73).



reluctance and pressure, which included questions 43, 44, 46 and 49
which asked about the client’s feelings of reluctance and pressure to
divorce and the reverse question “I feel ready to resolve” which was
recoded in the negative to produce the reluctance scale (alpha reliability
α = .81).



guilt, which was measured by the guilt item in questions 31 and the guilt
questions 40, 47 and 48 (alpha reliability α = .60).



humiliation, which included hurt and shame in question 31 and the hurt
and humiliation items at questions 37 and 38 (alpha reliability α = .87).



relief, which included excitement and was measure by the relief item in
question 31, plus items at question 45 and 51 (alpha reliability α = .59).

In the Bickerdike study, data from both parties to the dispute was available; therefore,
attachment disparity was measured as disparity between the two parties’ individual ratings
on the attachment security scale. As it was not possible in the present study to measure
both ex-partners attachment security, an additional item assessed the extent to which the
client felt that the former partner had ‘moved-on’ and when considered in conjunction with
the level of attachment insecurity or security, this was considered a measure of attachment
disparity.
Other additional items included measures of initiator status, adjustment to and acceptance of
the divorce, and motivation to settle. Initiator status was assessed using the same protocol
as Bickerdike, namely the clients were asked:

‘Who initiated the decision to

separate/divorce?’ and asked to respond to an answer of either I did, mostly me, mutual
decision, mostly my partner or my partner. The clients were also asked how strongly they
agreed with the following statements “I feel that I have accepted the decision to
separate/divorce”; “I feel that I have adjusted to the separation/divorce”; “I feel ready to
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resolve this matter” and asked to respond on a Likert scale of 1 – 5 with 1 = strongly
disagree and 5 = strongly agree.
Emotional response to the legal dispute
As well as a measure of the client’s emotional response to the divorce/separation, a scale
was developed as a measure of the client’s emotional response to the legal dispute, which
was obtained by asking the clients what emotions they were experiencing about being
involved in a legal dispute. The responses were measured on a 5 point Likert scale of: 1 =
not at all; 2= a little; 3= sometimes; 4= quite often; 5 = a great deal and included the items:
unsettled, confused, fearful, guilty, hopeful, angry, excited, anxious, bitter, doubtful,
embarrassed resentful, clear-minded and right. The variables were subjected to a principlecomponent factor analysis with an orthogonal rotation, as this form of rotation had proved
successful in the earlier factor analyses. This revealed a factor solution, which produced
two factors with eigenvalues greater than one and accounted for 51% of the variance. The
items that loaded on the first factor included the following: unsettled, confused, fearful,
angry, anxious, bitter, doubtful, embarrassed and resentful. The Cronbach’s alpha for this
scale, termed the ‘negative response to the legal dispute’ scale (9 items) was α = .90. For
the ‘positive response to the legal dispute’ scale (3 items) the items included hopeful, clearminded and right, and Cronbach’s alpha for this scale was α = .55.
Level of co-party conflict
The level of co-party conflict was measured using McIntosh and Long’s Parental Conflict:
Historical and Current scale, which McIntosh and Long created for their study and which
draws on Straus’ Conflict Tactics Scale (1979) and on O’Leary’s Overt Hostility Scale
(Porter and O’Leary, 1980).254 It consists of seven Likert scaled items chosen to clarify the
level and type of conflict present in the relationship during and after the marriage.
The level of conflict scale appears twice in the client questionnaire. In the first instance, it
is introduced with the question, “On average, how would you describe the level of conflict
during your marriage/relationship?” and clients respond on the Likert scale of 1 = very low;
2 = low; 3 = medium; 4 = high; 5 = very high. Then the seven items are asked starting with
the general question, “During your marriage/relationship how often did you… The second
time the scale appears it is asked with the question “Currently, how often do you…: Clients
were asked to respond on the Likert scale of: 1 = never; 2= rarely; 3=sometimes; 4= often; 5
= almost daily, to the following questions, ‘how often do you engage in minor and major
conflicts with your former partner, feel threatened by your former partner, worry your

254

Jennifer E McIntosh and Caroline M Long, ‘Parental Conflict Scale, Current and Historical’ (2003) Children in Focus
Research Project (unpublished) cited in McIntosh & Long, above n 147.
120

child/ren may be unsafe with your former partner, worry that your former partner may not
return the child/ren after a visit, have serious verbal arguments with your former partner,
and experience physical abuse from your former partner?’
The final item asks parents to estimate the percentage of conflict situations they have
resolved satisfactorily with their former partner in the period under question. This question
was omitted in the ‘current’ level of conflict scale. Although McIntosh and Long did not do
so, it was decided to use these scales at sub-scale level rather than at individual item level.
As some of the participating clients did not have children, or had adult children, subscales
were developed measuring conflict during the marriage which included all those items in
the ‘during the marriage’ conflict scale not related to children and termed past conflict (α =
.86); fear for children during the marriage, termed past fear for children (α = .62), current
level of conflict (which included those items in the current level of conflict scales not related
to children) (α = .76) and current fear for children (α = .87).
Procedural justice
As discussed in Chapter 5, the procedural justice measures have well established reliability
and validity.

The procedural justice measures in this study were adapted from the

instruments used in Tyler and Blader’s study and from the work of Leventhal and Lane. All
the responses were anchored on a 5-point Likert-type scale with alternatives coded from 1
to 5, with 1 = very unfavourable/ no influence/ strongly disagree and 5 = very favourable/ a
lot of influence/ strongly agree. The complete wording of all the items is presented in
Appendix B.
The quality of decision scale included 6 items asking whether the lawyer: ‘gained enough
information to handle the issues well’; based his or her advice ‘on legal knowledge, not
personal biases and opinions’ (neutrality); ‘gave the client the opportunity to change his or
her mind (Leventhal’s correctablity); conducted ‘simple and efficient meetings’ (Lane’s
efficiency); and ‘had a sound understanding of the law in regard to the matter’ (‘knowledge
of the law’). Cronbach’s alpha for this scale was α = .88.
The quality of treatment scale was an eleven-item scale that included items asking whether
the lawyer: treated the client with respect, politeness and dignity; was trustworthy,
communicated ideas honestly in a straightforward way and provided honest explanations for
decisions (trustworthiness); took the client’s needs into account and considered the client’s
views when giving the client advice; allowed the client the opportunity to say everything
that he or she wanted to say in the meeting; and allowed the client to ‘vent’ by being able to
say the things that made him or her feel good about participating in the meeting; and gave
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the client ‘enough information to enable him or her to make the right decisions’
(informational justice). Cronbach’s alpha for this scale was α = .95.
An instrumental scale was constructed using six items that reflected the clients’ outcome
orientated concerns including: how favourable the advice was to them; how favourable the
advice was compared to what they expected; how favourable the advice was compared to
what they would have liked it to have been (this item reflects Folger’s referent outcomes
from RCT, which refers to alternative imaginable outcomes); how favourable the advice
was compared with what others in their situation might have received; and influence over
the outcome and process of the meetings (decision and process control). For those clients
who were unsure how their advice compared to what others in their situation had received,
the clients were given a mid score (2.5) representing a neither agree nor disagree response.
Cronbach’s alpha for this scale was α = .75.
Distributive justice is usually measured by assessing outcomes.

In the lawyer-client

experience, where the outcome is the advice that the client receives, it was measured by
asking whether the client thought that the lawyer’s advice seemed fair.
Procedural justice was assessed by asking whether the clients thought that the way that
their meetings proceeded were usually fair.
Overall justice was measured by asking whether the clients thought that the outcomes of the
meetings with their lawyer were usually fair.
Satisfaction was assessed by asking: how satisfied the clients were with the way their
lawyer treated them; how satisfied they were with the advice; how satisfied they were with
the way that the lawyer approached the resolution of the matter and whether they would
recommend the lawyer to a friend if he or she needed a lawyer. The internal reliability for
this test revealed that if the ‘recommend’ question was removed then the scale would be
substantially stronger, therefore the ‘recommend’ item was removed and the alpha for the
satisfaction scale was α = .97.
Adversarial-conciliatory approach
As with the lawyer questionnaires, the client’s perceptions of the adversarial or conciliatory
approach of the lawyer measures were constructed by the researcher and derived from the
work of the authors discussed in Chapter 2. In the first instance, to determine what the
clients’ understanding of the two terms ‘conciliatory’ and ‘adversarial’, the clients were
asked a general question about how they would describe the approach of their lawyer to
resolving the matter and were asked to respond on a Likert Scale of 1 = extremely
conciliatory to 5 = extremely adversarial. Next, the clients were asked to respond to a series
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of statements beginning with the statements “When discussing the best way to resolve the
matter, my lawyer…..” on the 5 point Likert Scale of 1 = strongly disagree to 5 = strongly
agree.
For the conciliatory approach the statements were:


involves me in a discussion about the best way to approach the matter.
(client-centred: Menkel-Meadow, Hotel and Brockman, Herrin,
Mather);



emphasises finding a solution that suits both parties (Menkel-Meadow);



emphasises the importance of the long term family relationship
(Menkel-Meadow);



emphasises the best interests of my children (Menkel-Meadow);



emphasises the importance of finding a fair resolution for everyone
involved in the matter (Menkel-Meadow);



talks about different ways to resolve the matter, other than going to the
Family Court (Hunter);



makes me feel as if I have some control over my case (client control:
Mather, Herrin);



makes me think more realistically about

my claims

(Reasonable

lawyer: McEwen et al, Sarat and Felstiner);


tells me of the risks involved in going to Court. (Reasonable lawyer:
McEwen et al, Sarat and Felstiner);



emphasises that an out of court settlement is the best way to resolve the
matter (Reasonable lawyer: McEwen et al, Sarat and Felstiner);



tells me that Court was like a ‘gamble’ or ‘lottery’ (Reasonable lawyer:
McEwen et al, Sarat and Felstiner); and



seems flexible and able to meet the needs of my particular situation
(Hunter).

For the adversarial approach the statements were:


emphasises the importance of protecting my legal rights (Hotel and
Brockman);



emphasises that it is best to litigate the matter rather than negotiate
(Hunter);
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makes me determined to pursue my legal rights in Court (Hotel and
Brockman, Hunter);



told/tells me that I must attend a family dispute resolution process
(FDR), but doesn’t seem to think that this will help resolve the matter
(Menkel-Meadow); and



indicates that I will get a better outcome if I go to Court (Hunter).

Another series of statements were introduced with the statement “Overall, when thinking
about my lawyer, I feel that he/she…...” The conciliatory approach statements included
will support me and protect my interests throughout the matter (Hunter) and ‘will involve
me in all the negotiations associated with the matter (client-centred: Mather, Herrin). The
adversarial approach statements included: ‘tells me that by going to Court I will get justice’,
‘take control of the matter and tell me what I should and shouldn’t do (lawyercontrol/directed: Herrin), and ‘will help me meet my demands no matter how unrealistic
they may be’ (cf: Reasonable lawyer: McEwen et al, Sarat and Felstiner).
Another series of questions to measure the lawyers’ approach to family lawyering asked
about the role that the lawyer adopted and the use of power as described by Herrin. The
questions were introduced with the question ‘Please indicate how often your lawyer did the
following…, and the responses were on a 5-point Likert scale with 1 = never, 2 = rarely; 3 =
sometimes, 4 = often, and 5 = all the time. The statements were constructed to reflect:
expert power – ‘used legal language without explaining it’ and ‘told you that he/she was an
expert on these kinds of cases’; legitimate power – ‘said that the Family Court would not
allow something or not like something’; referent power – ‘asked for your advice on issues’;
reward power – ‘praised you, or expressed satisfaction for you agreeing with his/her
advice’; coercive power – ‘questioned your judgment about what you thought about some
issue’; legal educator role – ‘explained the legal basis for his/her actions to help you
understand things better’; social worker/counsellor role – ‘showed compassion and offered
help beyond what you expected’; and the court official role – ‘acted formally and more like
a police officer or court official’.
A further set of questions referred to what the client thought would happen next and
included two conciliatory approach questions related to client-control - ‘I feel that I will
have sufficient influence on all of the important decisions’ and ‘I feel that I have gained
enough information from my lawyer to make the right decisions’ and an adversarial
approach question related to client-control - I fear that my lawyer will “keep me in the
dark”.
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A confirmatory factor analysis was conducted to test whether the items that were
constructed to measure each approach did so. The sample size was adequate for a factor
analysis and a principle-component factor analysis with orthogonal rotation produced two
clear factors, which accounted for 40% of the variance. The conciliatory approach factor
that was extracted included all those items outlined above without the ‘emphasises out of
court settlement’ and the ‘tells me that Court is like a gamble’ items (which loaded on the
adversarial approach factor), and with the ‘protecting legal rights’ item which surprisingly
loaded on the conciliatory approach factor. As expected, the ‘referent power’ variable and
the social worker/counsellor and educator roles were also included in this factor.
Cronbach’s alphas for the conciliatory approach scale (17 items) was calculated at α = .91.
The adversarial approach factor that was extracted included all the items above excluding
the ‘tells me I will get justice’ and ‘tells me what I should and shouldn’t do’ items (which
loaded on more than one factor) and the ‘will help me meet my demands’ variable (which
did not load on this factor). The adversarial approach factor also included the expected
expert, legitimate, reward and coercive use of power variables, and the ‘court-official’ role
item, and surprisingly, the factor included the ‘out of court settlement’ item. Cronbach’s
alpha for this scale (13 items) was calculated at α = .77. The results of the combined factor
analyses for the client and lawyer questionnaire on the adversarial-conciliatory approach
scales are presented in Table 8 below.
A further question in the questionnaire that related to the lawyers’ approach was which
process the clients thought that their lawyer thought was the best process to resolve the
matter and included responses such as ‘mediation’, ‘arbitration’, ‘litigation/Court’, ‘Family
Relationship Centre’, ‘counselling’ and ‘negotiation’. There was also a general question
about ‘the major focus of the advice’ from the lawyer aimed to investigate the nature of the
lawyers’ advice. The responses to this question included, ‘achieving an out of court
settlement, how to win in Court, preparing for mediation, preserving the relationship
between the parties, protecting the client’s legal position’, and ‘how best to meet the client’s
needs and interests’.
Choice of dispute resolution process
Finally, additional items on the client questionnaire were included to measure how all the
items above might influence the client’s approach to the dispute resolution and the clients
were asked, ‘ What would they ideally like to happen with their matter?’ and ‘What do you
think is most likely to happen with this matter?’ The responses to this set of questions
included:

out-of-court settlement, mediation, adjudication, negotiation, reconciliation,

waiting awhile and having the former partner drop his or her claim.
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Table 8: Factor loadings of items on the family client adversarial-conciliatory approach
scales
Rotated Factor Scores

Eigenvalue

Conciliatory
approach

Adversarial
approach

7.68

4.32

Items
involves me in a discussion.

.70

a solution that suits both parties

.63

the importance of the long term family relationship

.48

the best interests of my children

.35

finding a fair resolution for everyone

.56

different ways to resolve the matter,

.60

some control over my case

.76

think more realistically about my claims

.66

risks involved in going to Court

.53

protecting my legal rights

.67

seems flexible

.76

support me and protect my interests

.73

involve me in all the negotiations

.75

asked for your advice on issues’

.45

explained the legal basis for his/her actions

.49

showed compassion

.62

sufficient influence on all of the important decisions

.71

out of court settlement

.32

best to litigate

.31

determined to pursue my legal rights

.56

Court was like a ‘gamble’ or ‘lottery’

.40

attend a family dispute resolution process (FDR), but
won’t help

.56

a better outcome if I go to Court

.40

used legal language without explaining it

.54

expert on these kinds of cases’

.66

Court would not allow something or not like
something’

.66

praised you

.55

questioned your judgment

.63

acted formally and more like a police officer or court
official’

.60

will “keep me in the dark”

.34
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Results
8

RESULTS

8.1

General

The data were analysed using SPSS statistical software package and a range of statistical
procedures was used including correlation, chi-square, multiple regression, t-tests and
multivariate analysis of variance. These tests are robust for unequal cell sizes and although
the populations of interest (family lawyers and clients) were not randomly sampled, the
sample sizes (n = 230 for the lawyers and n = 94 for the clients) meant that it was
appropriate to use the parametric tests, which are more sensitive than the non-parametric
tests in detecting differences between groups.
For the regression analyses, the ratio of cases to predictor variables was acceptable (more
than 5 times as many subjects as independent variables in any one analysis) and the major
variables used were screened for fit between their distributions and the assumptions of
multivariate analysis. Inspection of the Z-scores on some of the analyses revealed there
were univariate outliers on some of the variables. It is standard to see if the univariate
outliers are also multivariate outliers before deciding how to deal with them therefore
multiple regression analyses were run to check for multivariate outliers and to inspect the
assumptions of linearity, normality, and homoscedasticity. In the hierarchical regressions,
with the use of a p < 0.001 criterion for Mahalanobis distance, if multivariate outliers were
detected, or if the scatterplots revealed a failure of normality and non-linear patterns, then
logarithmic transformations were performed. If the transformations did not remove the
mulitvariate outliers and improve the normality and non-linear patterns, then the
untransformed data were used.255 The assumptions for all the other tests were also carefully
checked and for the t-tests and analysis of variance, those variables where the homogeneity
of variance assumption were violated are not included in the recorded results unless stated.
8.2

Family Lawyers

Proposition 1: Australian family lawyers show a uniform, and conciliatory and cooperative approach to practice.
Resolution, referrals, goals and inclination for trial

The search for an answer to Hunter’s assertions that family lawyers “tend to take a
conciliatory and co-operative rather than adversarial approach to practice” and that
“Australian family lawyers belong to a cohesive practice community culture, bounded by
255

Tabachnick & Fidell, above n 251.
127

consistent family norms” is multi-faceted. Proposition 1 states that ‘Australian family
lawyers show a uniform, and conciliatory and co-operative approach to practice’ and to
confirm this, an investigation, not only of the adversarial and conciliatory behaviour of
Australian family lawyers, but also of the way that most lawyers resolve their family law
cases, their referrals to ADR processes, their goals, their inclination to take matters to trials
or hearings, their negotiating behaviours and their attitudes to ADR is required. The results
of each of these investigations will be explored in turn, followed by an exploration of what
the overall approach of Australian family lawyers is and whether it is uniform.
Resolution of matters
The overwhelming majority of participating lawyers (83%) reported that most of the family
law matters that they had dealt with in the past 12 months had been resolved mainly through
conferencing at Court, or through negotiations either at Court or with the other party
through his or her lawyer. Only four percent reported that a judicial determination resolved
most of their matters and eight percent reported that their matters had been settled mainly
through mediation or another ADR/FDR process. Fifty seven percent of lawyers reported
that over the past 12 months less than five of their family law matters went to trial. A
quarter of the sample reported that between five and 10 matters had gone to trial, and the
remainder (18%) reported that over 10 matters had gone to trial. Therefore, for lawyers
who are reporting that they handle over 50 matters per year, only a small proportion of these
matters actually go to trial. It appears that, in keeping with a conciliatory and constructive
approach, Australian family lawyers are mostly negotiating settlements for their clients
rather than obtaining judicial determination.
Referrals
Further, as well as negotiating settlements themselves, the bulk of the family lawyers
surveyed reported that they referred their clients to ADR/FDR services. Aside from eight
lawyers (3.5%) who reported that they did not make any referrals to ADR/FDR services,
most of the lawyers in the sample had made referrals to a service in the past six months. As
the question on the questionnaire allowed for multiple responses, most of the lawyers
reported that they had referred their clients to more than one service. One hundred and fifty
four lawyers (67%) reported that they had referred their clients to a family counsellor; 158
lawyers (69%) referred to a Family Relationship Centre; 101 lawyers (44%) referred their
clients to a private mediator; 96 lawyers (42%) referred to legally trained mediator; 158
lawyers (69%) referred to a community based mediation service; 80 lawyers (35%) referred
to a community based relationship service; and 105 (46%) referred to Legal Aid. Only
seven lawyers (3%) referred their clients to an arbitrator.
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Of those lawyers who made referrals, 27 lawyers (12%) made the most referrals to a family
counsellor; 60 lawyers (26%) made the most referrals to a Family Relationship Centre; 14
lawyers (6%) made the most referrals to a private mediator; 16 lawyers (7%) made the most
referrals to a legally trained mediator; 73 lawyers (31%) made the most referrals to a
community based mediation service; 3 lawyers (1%) made the most referrals to a
community based relationship service; and 32 (14%) made the most referrals to Legal Aid.
Only one lawyer (0.5%) referred his client to an arbitrator.
Overall, about 70% of family lawyers preferred the mediation ADR/FDR process and
referred their clients to some type of mediation service whether it was a Family
Relationship Centre, a community based mediation service or a private mediator either
legally or not legally trained over the past six months.

The number of referrals and

preferred ADR/FDR service are illustrated in Table 9 below.
Table 9: Family lawyers: referrals to and preferred ADR/FDR services
Referrals

Number (%) of lawyers who
referred in past 6 months

Arbitrator
Community based relationship service
None
Private mediator

7 (3%)
80 (35%)
8 (3.5%)

Most referrals
1 (0.5%)
3 (1%)
8 (3.5%)

101 (44%)

14 (6%)

96 (42%)

16 (7%)

Family counsellor

154 (67%)

27 (11%)

Legal Aid

105 (46%)

32 (14%)

Family Relationship Centre

158 (69%)

60 (26%)

Community based mediation service

158 (69%)

73 (31%)

Legally trained mediator

Most important goal and most likely to go to trial
To develop the profile of Australian family lawyers further, the lawyers were asked, “What
do you consider is the most important goal in the resolution of a family law matter?” and
“Generally, when are you most likely to go to the Family Court for a hearing or a trial?”
The questionnaire gave a list of responses and the lawyers were asked to choose their top
two responses. The responses showed that a vast proportion of the participating lawyers
(143 lawyers (62%)) considered that one of the most important goals in the resolution of
family law disputes was ‘to achieve a mutually acceptable solution to the matter out of
Court’. The next most common goals were to ‘get the best result possible for their clients’
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(85 lawyers (37%)) and ‘to get the best possible result for everyone involved’ (83 lawyers
(36%)).256 The majority of lawyers also responded that they were most likely to go to the
Court for a hearing or a trial ‘to facilitate a settlement when negotiations were proving
fruitless’ (172 lawyers (75%)) or ‘when the other party (or solicitor) was intractable or
aggressive’ (137 lawyers (60%)). This is to be contrasted with the low number of lawyers
who responded that they are most likely to go to Court ‘as a matter of course’ (3 lawyers
(1%)); when they think that ‘truth and justice needs to prevail’ (1 lawyer (0.5%)); or ‘when
they think that their ‘client has a good chance of winning’ (17 lawyers (7%)).
This profile is in accord with the qualitative data that Hunter obtained in her study of
Australian family lawyers. It shows that in the main, Australian family lawyers use Court
as a ‘litigotiation’ tool and have as their goal the conciliatory and constructive approach of
avoiding Court. They also try to find solutions that meet the best interests of both parties in
the dispute while maintaining an advantageous solution for their clients.
Negotiation behaviour

Proposition 2: Australian family lawyers will regard more highly, and use more
predominantly,

problem-solving

negotiation

behaviour

than

adversarial behaviour.
The second proposition, derived from Heumann and Hyman’s study of negotiation
behaviour, postulates that Australian family lawyers will regard more highly, and use more
predominantly, problem-solving negotiation behaviour than adversarial behaviour and this
was tested next. In addition, the adversarial or conciliatory approach of the lawyers was
further explored as the lawyers’ ratings of the effectiveness of, and use of, the problemsolving and adversarial negotiating strategies were examined.
Problem-solving behaviour
For the problem-solving criteria, 93% of the lawyers rated the strategy of ‘listening
carefully to understand the other party’s interests’ as effective or very effective and 82% of
the respondents reported using the strategy quite a lot or all the time. Seventy-two percent
of the lawyers rated the ‘conducting a 4-way conference’ strategy as effective or very
effective and just over 50% of the lawyers reported using the strategy quite a lot or all of the
time. Just over half of the lawyers rated the ‘suggesting an option that would not be
available in court’ strategy as effective or very effective, but only 28% reported using the
strategy quite a lot or all of the time. Eighty-six percent of the lawyers rated the ‘discussing
underlying interests” as an effective or very effective strategy and 63% reported using the
256

For the full range of the possible answers to this question, see the Lawyer Background Questionnaire in Appendix
A.
130

strategy quite a lot or all of the time. Sixty-nine percent of the lawyers rated the ‘suggesting
a mediator’ strategy as effective or very effective but only 38% of the lawyers reported
using the strategy quite a lot or all of the time. The respondents did not consider the ‘use of
an apology’ as a very effective strategy with 62% of the lawyers rating it as either very
ineffective, ineffective or neither effective nor ineffective.

Only 10% of respondents

reported using the strategy quite a lot or all the time.
For the adversarial criteria, only 10% of the lawyers rated the strategy of ‘make no
meaningful settlement demands’ as effective or very effective and 89% of the respondents
reported using the strategy rarely or never. Ninety-two percent of the lawyers rated the
‘concealing information’ strategy as ineffective or very ineffective and 93% of the lawyers
reported using the strategy rarely or never. Ninety percent of the lawyers rated the ‘making
extreme negotiating demands” as an ineffective or very ineffective strategy and only 2%
reported using the strategy quite a lot or all of the time. Only 17% of the lawyers rated the
‘take-it or leave-it offer’ strategy as effective or very effective and only 13% of the lawyers
reported using the strategy quite a lot. None of the lawyers reported using this strategy all
of the time.
The mean ratings of the problem-solving negotiating criteria were 3.75 for effectiveness,
3.24 for frequency of use and for the adversarial negotiating criteria, 1.46 for effectiveness
and 1.52 for frequency of use. These means were compared across those lawyers who
reported that their practice was either 75% or 100% family law (n = 187) and for those
generalist lawyers who reported that their practices consisted of 50% or lower for family
law (n = 32). There was no difference between these groups of lawyers on any of the
negotiating behaviour criteria.
In summary, the problem-solving method was the overwhelming negotiating behaviour of
choice and was used almost exclusively by the lawyers in the study, whether the lawyers
were generalists or dedicated family lawyers. This widespread use of problem-solving
negotiation was not surprising given the current family law dispute resolution terrain and
given that 73% of the lawyers had had some form of ADR training. The negotiating
behaviour results are summarised in Table 10 below.
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Table 10: Negotiating behaviour: family lawyers’ ratings of effectiveness and frequency of
use of problem-solving and adversarial negotiating strategies

Negotiating Behaviour

Effectiveness
(effective or very
effective)
%

Problem-solving

Mean = 3.75

Frequency of
use (used quite
a lot or all the
time)
%
Mean = 3.24

Suggest an apology

10

17

Suggest an option that would not be available in court

57

28

Suggest appointing a mediator

69

38

Conduct or suggest a 4-way conference

72

51

Discuss both parties’ underlying interests

86

63

Listen carefully to understand other party’s underlying interests.

93

82

Mean = 1.46

Mean = 1.52

3

1.3

Make no meaningful settlement demands until just before trial.

3.5

2.6

Make extreme negotiating demands.

3.5

2.2

Make a “take-it-or-leave-it” offer

17

13.6

Adversarial
Conceal information that might be useful for settlement.

Attitude to ADR

Proposition 3: Australian family lawyers will be accepting of, and readily use, ADR
mechanisms and this will correlate with a conciliatory and
constructive approach to family law disputes.
Following from the negotiating behaviour investigations, the next proposition tested was
that Australian family lawyers would be accepting of, and readily use ADR mechanisms.
The lawyers’ attitudes to ADR were examined and for each subject a mean of the item raw
scores on the attitude to ADR scale outlined above was calculated to produce a single
attitude to ADR score. The mean attitude to ADR score was 3.92 (SD=.94) which was well
above the mid-point of the measurement scale (ie. 2.5 is the mid-point on the Likert scale of
1 = strongly disagree and 5 = strongly agree). This indicates that the majority of the family
lawyers in the study reported that they recommend and support the use of ADR/FDR
processes, and think that their use benefits most family law matters. Again, there were no
differences found between the dedicated family lawyers and the generalist lawyers. This
overall result is again unsurprising when considering the current ADR orientated family law
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environment but also interesting in that generalist lawyers also seemed to have embraced
ADR/FDR.
To test this proposition further, the client questionnaires were examined to see how often
their lawyers referred the clients to an ADR/FDR service. Thirty-one clients (33%) said
that their lawyer hadn’t referred them to any ADR/FDR service; 26 (28%) clients had been
referred to a FRC; 11 clients (12%) had been referred to a counsellor; 11(12%) to a private
mediator; 16 (17%) to a legally trained mediator; two clients were referred to an arbitrator;
24 (26%) to a community based mediation service; only three clients reported being
referred to a community based relationship service; and nine clients (10%) were referred to
Legal Aid ADR/FDR services.

Many clients had been referred to multiple services.

Whether the clients actually attended the services that their lawyers referred them to will be
investigated in the family client results section below.
Table 11: Family clients: referrals to ADR/FDR services
Referrals

Number (%) of clients who reported a
referral (some reported multiple referrals)

None

31 (33%)

Family Relationship Centre

26 (28%)

Community based mediation service

24 (26%)

Legally trained mediator

16 (17%)

Family counsellor

11 (12%)

Private mediator

11 (12%)

Legal Aid

9 (10%)

Community based relationship service

3 (3%)

Arbitrator

2 (2%)

Due to the relatively high number (approximately one-third) of clients who reported that
their lawyer hadn’t referred them to any ADR/FDR service, a cursory check to see whether
non-referral to an ADR/FDR service was correlated with the length of time that the client
had been with the lawyer was conducted. This check revealed that there was no correlation
between how long the client had been represented by the lawyer and non-referral to an
ADR/FDR service. The 31 clients who were not referred to an ADR/FDR service had been
represented by their lawyers for varying lengths of time, ranging from under three months
to between two and five years.
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Responses to the statement of my lawyer ‘tells me that I must attend a FDR process, but
doesn’t seem to think that this will help resolve the matter’ were also checked. The
responses to this variable revealed that in 33% of the cases, the lawyers had not discussed
the ‘new’ FDR processes with their clients, and in 28% of the cases, the clients either
agreed or strongly agreed with the statement indicating that the lawyer had told them about
FDR but had hesitated to refer them to it. A look at the amount of time that these clients
had been represented by their lawyer again showed that there was no significant difference
between how long the client had been represented and the lawyer’s attitude to FDR. Again,
there appears to be a relatively high number of clients who reported that their lawyers were
not necessarily supporting ADR/FDR processes.
In summary then, even though the lawyers in the study reported that they had a strong
positive attitude towards the use of ADR/FDR processes, one-third of the clients in the
study reported that their lawyers had not referred them to any ADR/FDR services, and a
large number reported a relative non-support of the new ‘FDR’ processes.

Before

attributing this result to a mismatch between what lawyers say they do and what the clients
reported their lawyers did, further investigations are required. For instance, the clients’
results might be due more to client characteristics than to lawyer attitudes: namely, the
clients’ levels of co-party conflict or attachment insecurity might influence what processes
the lawyers recommend them to attend. This type of investigation will be made in the client
results section of the study. For now it is sufficient to note that, even though the majority of
lawyers reported a strong attitude towards ADR/FDR processes, a look at the lawyers’
responses to the statement, “I would recommend the use of ADR/FDR processes to all of
my clients whenever possible” reveals that 30% of the lawyers either strongly disagreed,
disagreed or neither disagreed or agreed with the statement. This result is in accord with the
33% of clients who were not referred to an ADR/FDR process. Taken together with the
result that only 3.5% of the lawyers surveyed said that they had not made a referral to an
ADR/FDR service in the past six months, this suggests that the decision of whether to
recommend their client to an ADR/FDR service may not be a reflection of resistance
against ADR per se, but might perhaps be a reflection of the characteristics of the particular
clients and the lawyers’ response to those. This possibility will be investigated in more
detail in the client section below.
Adversarial-conciliatory approach

Lawyer questionnaire
The next part of the investigation into the overall approach of Australian family lawyers
involved an examination of the respondents’ scores on the adversarial and conciliatory
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behaviour and approach constructs in the lawyer questionnaires and the client
questionnaires respectively. On the lawyer questionnaire, a mean of the item raw scores
was calculated to produce a single score on the conciliatory behaviour scale and a single
score on the adversarial behaviour scale for each subject. The mean conciliatory behaviour
score was 3.75 (SD=.61) and the mean adversarial behaviour score was 3.50 (SD=.72) and
no differences were found between the more generalist family lawyers and the dedicated
family lawyers. The high scores on both of these scales indicate that rather than work on a
single adversarial-conciliatory continuum as suggested by Hotel and Brockman, family
lawyers seem to take a “somewhat mixed” approach to their work as described by Mather et
al 257.
Overall, however, that the family lawyers in the study rated higher on the conciliatory
behaviour scale than the adversarial behaviour scale, that they almost exclusively used
problem-solving negotiation behaviour rather than adversarial negotiating behaviour, and
that they recommended and supported the use of ADR/FDR processes in the majority of
cases, tends to suggest that they are mostly conciliatory and constructive in their approach
to their family law work. This was explored further in the client questionnaires.

Client questionnaire
The client questionnaires were examined to assemble a picture of what the clients’
perceptions were of their lawyers’ approach to family law dispute resolution. Again, for
each subject client, a mean of the item raw scores on the conciliatory and adversarial scales
outlined above was calculated to produce a single score of the client’s perception of the
conciliatory approach of the lawyer, and a single score of the client’s perception of the
adversarial approach of the lawyer. The mean perception of the conciliatory approach of
the lawyer score was 3.67 (SD=.72) and the mean adversarial approach score was 2.40
(SD=.62). In accordance with the findings on the lawyers’ questionnaires, the high score on
the conciliatory approach scale suggests that the clients in the study perceived that their
lawyers had a more conciliatory approach than an adversarial one.
The client questionnaires were also studied for a view of where the clients perceived that
the lawyers placed their focus and where they placed the emphasis of their work: namely,
did the clients perceive that their lawyers promoted litigation and the adversarial approach
to their clients or did they promote conciliation and co-operation? A first glance at the data
showed that the clients reported that the major focus of their lawyers was on achieving an
out of court settlement, with 46% of the clients reporting that this was their lawyer’s major
257

Mather et al, above n 29, 108.
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focus. The next highest result was 36% of the clients reported that the major focus of their
lawyer was ‘how best to meet their (the client’s) needs and interests’. These results are to
be contrasted with the lower frequencies of the ‘how to win in Court’ response which only
3.3% of the clients reported was their lawyers’ major focus and 11% who reported that the
major focus of their lawyer was to protect the client’s legal position.
Further, at an individual variable level, notable results were that:


94% of the clients reported that their lawyers had talked about their
expectations and 76% of the clients reported that their lawyers made
them think more realistically about their claims;



65% of clients reported that their lawyers emphasised the best interests
of the children;



55% of the lawyers emphasised the importance of finding a fair
resolution for everyone involved in the matter;



63% reported that their lawyers emphasised finding a solution that
suited both parties;



about half of the clients reported that their lawyers emphasised out of
court settlements, and roughly the same said that their lawyers talked
about different ways of resolving the matter other than going to the
Family Court; and



this can be contrasted with the less than 20% of clients who indicated
that their lawyer thought that they would get a better outcome if they
went to Court.

Notably, 65% of the clients also reported that their lawyers emphasised the importance of
protecting their legal rights. Taken together, these results show clearly that Australian
family lawyers are working in a highly conciliatory manner whilst still maintaining their
duty to the clients of protecting their legal rights.
Overall approach, and is it uniform?

Overall approach
In summary then, do Australian family lawyers show a uniform, and conciliatory and cooperative approach to practice? The results show that the Australian family lawyers in the
study, mostly:


negotiate settlements for their clients, rather than seek judicial
determination;
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use the Court as a ‘litigotiation’ tool;



prefer to avoid going to court and try to find solutions that meet the best
interests of both parties in the dispute;



use the problem-solving method of negotiating;



refer their clients to mediation services and have done so in the past six
months;



recommend, support and think that the use of ADR/FDR benefits most
family law matters; and



use a mixture of adversarial and conciliatory behaviour but seem to take
a more conciliatory approach to family law dispute resolution.

These findings certainly seem to suggest that Australian family lawyers’ overall approach to
their work is conciliatory and constructive: but, is the approach uniform? What, if any,
differences are there on the lawyers’ approach to the resolution of family law disputes
between lawyers in the different states of Australia, and does the lawyer gender, years of
practice and/or level of ADR training influence this approach? These questions will be
investigated in turn.
Uniform across Australia?
Firstly, a one-way analysis of variance (ANOVA) was conducted to investigate whether
there were any differences between the lawyers’ adversarial-conciliatory behaviour, attitude
to ADR and negotiation behaviour across the states of Australia. The ANOVA revealed
that those lawyers practising in Queensland rated significantly lower on the adversarial
behaviour scale than those lawyers practising in South Australia and Victoria, F (6, 215) =
3.16, p < 0.05. The ANOVA also revealed that those lawyers practising in Queensland
reported using problem-solving negotiating behaviours significantly more often than those
lawyers practising in Victoria, Western Australia and South Australia, F (6, 216) = 4.99, p <
0.05. These results suggest that Queensland lawyers might have a stronger conciliatory
approach to family lawyering than some of their counterparts in other states might have.
Further, an ANOVA analysis of the client data revealed that clients of lawyers practising in
Victoria perceived that their family lawyers showed a significantly higher adversarial
approach than those clients whose lawyers practised in New South Wales did. There were
no other significant differences on the client data of the practice of lawyers between states.
It might seem therefore that Victorian family lawyers display a greater adversarial approach
and take more matters to trial than lawyers do in other states of Australia, and in particular,
more than those in New South Wales and South Australia.
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Another State by State difference revealed by an ANOVA analysis, was that Victorian
lawyers reported a significantly higher number of matters going to trial than Western
Australian lawyers, F (6, 219) = 3.00, p < 0.05. This analysis was slightly suspect, as the
homogeneity of variance assumption had been violated, so the interpretation of this effect
must be undertaken with caution, F (6, 219) = 3.00, p < 0.05. An explanation for this effect
might be the number of Victorian barristers who responded to the questionnaires. Barristers
mainly take matters to trial as the main part of their work, so this might account for the
variance between the states on this variable.

In fact, when a factorial ANOVA was

conducted on the ‘matters going to trial’ variable in a 2 x 2 (State x office) design, the
results showed that only the office main effect was found to be significant: office, F (5,
219) = 4.90, p < 0.001; State, F (6, 219) = .497, p > 0.05; and the State by office interaction,
F (16, 219) = 1.07, p > 0.5. This result shows that any State differences between lawyers
taking matters to trial were subsumed by the effect of whether the lawyers were barristers or
not.

The descriptive statistics revealed that the ‘taking matters to trial’ rating was

significantly higher for barristers than for any other type of lawyer. In other words, the
State differences noted here were probably due more to the sample from Victoria including
13 barristers while there were only two Western Australia barristers in the sample.
A chi square was also conducted to see whether there was any relationship between lawyers
practising in different states as to whether the lawyers referred their clients to ADR/FDR or
not. The chi-square test revealed that there were no significant relationships between the
states on referrals to ADR/FDR, X2 (3, n = 93) = .21, p > 0.1, although, in three cases the
minimum expected cell frequency (one of the assumptions of chi-square) was not met.
Therefore, the raw data was examined and this seemed to indicate that there was in fact a
difference between states. In Western Australia, 61% of the clients were referred to an
ADR/FDR process and 39% were not referred. This is to be contrasted with lawyers in
Victoria where 83% were referred and 17% were not referred, and in NSW where 75%
were referred and 25% were not. This might, as discussed above, have more to do with
client characteristics than lawyer attitudes to ADR: however, despite being statistically
insignificant, it is a finding worth bearing in mind and shows that, perhaps, Western
Australian family lawyers lag behind their eastern states counterparts in making referrals to
ADR/FDR services.
Further investigations on the client questionnaires at an individual variable level showed
that there were some significant differences between Victorian, New South Wales and
Western Australian lawyers.

Victorian clients reported that their lawyers were more

inclined to tell them that they ‘must attend FDR but that it would not help their matters’
than their New South Wales counterparts, F (3, 86) = 3.57, p < 0.05; and Western
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Australian clients reported that their lawyers told them about the risks of going to Court, F
(3, 88) = 4.79, p < 0.005 and made them think more realistically about their claims than
New South Wales clients, F (3, 87) = 2.96, p < 0.05; and finally, Western Australian clients
reported higher distributive justice ratings than their Victorian counterparts, F (3, 87) =
3.31, p < 0.05. These results represent some slight yet significant differences between
client perceptions of lawyers from different states, but notably, a variation showed up in
only a few of the many variables that were investigated for State dissimilarities which
suggests a certain uniformity amongst Australian family lawyers.
Uniform across gender?
Next, t-tests were undertaken to see if there were any differences between genders across
lawyers’ approaches to family law dispute resolution. The t-test showed that there were no
significant differences between genders on any of the major variables of adversarialconciliatory behaviour, attitude to ADR or negotiation behaviour.
ADR training?
Differences between lawyers who had had some ADR training and those who had not had
training were also investigated using t–tests. Significant differences were found between
those lawyers who had had some form of ADR training and those who had not had any
ADR training on the reported use of problem-solving negotiation behaviour and on the
lawyers’ conciliatory behaviour scale. Those lawyers who had had some form of ADR
training reported significantly higher use of problem-solving negotiation behaviour, t (215)
= 3.73, p < 0.001, and scored higher on the conciliatory behaviour scale than those lawyers
who had not had ADR training, t (216) = 2.21, p < 0.05. This result indicates that, as
foreshadowed above, the advent of ADR seems to have had a positive impact on family
lawyers’ use of problem-solving negotiation, and constructive and conciliatory behaviour.
It should be noted here also, that there was no significant difference between whether
lawyers had had ADR training or not and the proportion of family law work that the
lawyers undertook, t (218) = 1.64, p > 0.05, indicating that perhaps, the family law culture
might have permeated both the dedicated family law environment and the generalist
environment.
Years of practice or accreditation?
The final analyses of the uniformity of the conciliatory and constructive approach to family
lawyering involved analyses of whether the number of years that the lawyers had been
practising made a difference to their family law approaches, or if their accredited status
made a difference. T-tests revealed that there were no differences between those lawyers
who were Accredited Family Law Specialists and those who weren’t. In terms of how long
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the lawyers had been practising, the only significant result was that those lawyers who had
been practising for over 10 years reported using more problem-solving negotiation
behaviours than those who had been practising for between 5-10 years, F (4, 220) = 2.30, p
< 0.05. This is a curious result but one that might be explained by the suggestion that those
lawyers who have had over 10 years experience of negotiating might have had more
experience with the success of employing problem-solving negotiation behaviour and
therefore might be more willing to use it. They also might be more confident in their work
than their 5–10 year peers might be, and as such, not as interested in establishing a
reputation for being a ‘hard’ negotiator. The more experienced practitioners might focus on
the more effective problem-solving negotiation strategies out of recognition that the
problem-solving strategies work rather than use the adversarial strategies out of a desire to
establish a certain reputation.
The contrast with those who have been practising for less than five years was also
intriguing. It might be explained by the notion that those lawyers who have been practising
for under five years might still be under the tutelage of the older practitioners and therefore
the older lawyers’ negotiating behaviour might have informed their own approach.
Alternatively, it might be that the younger practitioners had had more ADR training than
their more experienced counterparts had and therefore they might be more familiar with
problem-solving strategies. However, a statistical analysis of this proposition showed that
there was no correlation between the amounts of ADR training and the numbers of years of
practice, therefore this did not provide an explanation. Nevertheless, it is an interesting
result and one that might benefit from further investigation.
Summary
Overall then, the results showed that there is uniformity in the way that Australian family
lawyers approach their dispute resolution work. Although the results revealed that there are
some differences between groups, in general, these findings did not bear out a picture of a
vastly disparate practice of family law across States, gender, ADR training or years of
practice. Whether or not the family lawyers had had ADR training seemed to influence the
conciliatory nature of the lawyers’ approach and there were some small differences noted
between lawyers practising in different States of Australia. Yet, taken as a whole, the
profile of Australian family lawyers is one of lawyers who take a conciliatory and
constructive approach to practice and who belong to a cohesive legal culture.
Do the descriptions match the approach?

Another important enquiry of the present study, although not expressed as a direct
proposition, is whether the participants’ descriptions of the approach of the family lawyers
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were consistent with the approaches that the family lawyers actually took. That is, did the
participating family lawyers describe themselves as conciliatory when they displayed a
conciliatory and constructive behaviour, a positive attitude to ADR and used problemsolving negotiation behaviour, and similarly, did the participating family clients describe
their lawyers as conciliatory when they displayed a conciliatory approach to the resolution
of their matters? Moreover, did family lawyers describe themselves as adversarial when
they used adversarial behaviours, and did family clients describe their lawyers as
adversarial when they displayed an adversarial approach?
These investigations were conducted by running a series of correlations to examine whether
those lawyers who rated themselves as adversarial used the adversarial approach and
whether those who rated themselves as conciliatory used the conciliatory approach.
Similarly, for the clients, correlations were conducted to examine whether those clients who
reported that their lawyer took a conciliatory approach to the resolution of their matter also
described them as conciliatory in the general approach question, and the same for the
adversarial approach. The general question that was asked in the lawyer questionnaire was,
‘How would you describe your approach to resolving family law matters?” and the Likert
scale contained responses of 1= extremely conciliatory to 5 = extremely adversarial. For
the clients, the general question was “How would you describe the approach of your lawyer
to resolving the matter?” and the same Likert scale was used.
The results of the conciliatory investigation for the lawyers showed that there were
noteworthy correlations between those lawyers who rated themselves as high on the
conciliatory behaviour scale, high on the attitude to ADR scale and high on the problemsolving negotiation behaviour scale and described themselves as having a conciliatory or
extremely conciliatory approach to resolving family law matters. The Pearson product
moment correlation coefficients were for the conciliatory behaviour (r = -.261, p < 0.01);
for the problem-solving negotiation behaviour (r = -.219, p < 0.01); and for the attitude to
ADR variable (r = -.187, p < 0.01): therefore, all showed a significant relationship between
ratings on the conciliatory scales and ‘descriptions of approach’.
For the adversarial investigation of the lawyers, no similar correlation was found. Those
lawyers who displayed adversarial behaviour did not describe themselves as having an
adversarial approach to resolving family law matters.

That there was no correlation

between description of an adversarial approach and approach taken suggests that family
lawyers might be more aware of what constitutes conciliatory behaviour than what
constitutes adversarial behaviour. Alternatively, as the lawyers have been shown to employ
a mix of adversarial and conciliatory behaviours in their approach, even if they used some
conciliatory behaviours and not others, this might have caused the lawyers to describe
141

themselves as conciliatory more often than describing themselves as adversarial—because,
after all, the legal system is still an adversarial process and adversarialism is still possibly
the ‘norm’ of lawyering.
These results led the researcher to consider which of the conciliatory behaviours the family
lawyers considered the most reflective of the conciliatory approach. A standard multiple
regression analysis was conducted to test the relative contribution of the problem-solving
negotiation behaviour, conciliatory behaviour and attitude to ADR variables in determining
the lawyers’ descriptions of their approach. Regression is used to examine how well one
variable can predict a second variable or how well one variable can explain observed
differences in a second variable.

Multiple regression is an extension of bi-variate

correlation and it allows the analyst to determine which of the independent (predictor)
variables (in this case, the list of variables outlined above) are the most directly related to
(would be the better predictors) of the dependent (criterion) variable (in this case,
description of approach). Regression analysis removes the combined influence of two
variables that are highly correlated with one another (for instance the problem-solving
behaviours and conciliatory behaviours) and shows the independent contribution of each
independent variable in correlating with (or predicting) the dependent variable. The Rsquared term reflects the percentage of the variance in the dependent variable explained by
all the independent variables combined. The R-squared terms are adjusted to correct for the
number of independent variables in the equation. The beta weights (ß) indicate how much
the dependent variable is explained by each independent variable, in combination with all
the other variables. In other words, the beta weights reflect the relative importance of each
independent variable in predicting the dependent variable, or, again in other terms, the
magnitude of the correlation between the predictor variables and the criterion variable.
In this instance, only the problem-solving negotiation behaviour variables in combination
with the conciliatory behaviour variables accounted for the variance in the ‘descriptions of
approach’. Attitude to ADR did not make a significant contribution to the description when
entered into the equation. The problem-solving behaviour variables and the conciliatory
behaviour variables accounted for 8% (7% adjusted) of the variance, and R was
significantly different from zero, F (3, 212) = 6.33, p < 0.001. The standardised regression
coefficient for the problem-solving negotiation scale was ß = -.14, p < 0.05, and for the
conciliatory behaviour scale it was ß = -.17, p < 0.05.
The regression model is not very powerful but the results do suggest that whether the
lawyers used problem-solving negotiation behaviour and conciliatory behaviour were the
better predictors of whether they described themselves as having a conciliatory approach to
resolving family law disputes. Despite a correlation analysis showing that the approach to
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ADR scale correlated strongly with the conciliatory behaviour variable (r = .471, p < 0.01)
the variables of problem-solving behaviour and conciliatory behaviour were far more
important in predicting judgments of description of approach than attitude to ADR. This
suggests that family lawyers do not consider that their attitude or use of ADR informs their
approach to resolving family law matters. This is an interesting result. Perhaps the use of
ADR is now such an integral part of the family law dispute resolution system that it is
viewed as just another step in the process rather than as a shift in approach or orientation.
The study was not structured to investigate this particular result further, but it is certainly
one that warrants further investigation.
Nevertheless, in order to continue the present investigation of whether description of
approach matched the actual approach taken, the client questionnaires were examined. The
results revealed that there was a positive correlation between the clients’ perceptions of
adversarial approach and the clients describing that approach as adversarial (r = .279, p <
0.05). No similar correlation was found for the description of the conciliatory approach.
This indicates that perhaps family law clients are more aware of what constitutes an
adversarial approach, as compared to what constitutes a conciliatory approach. This makes
sense considering that the literature explaining a conciliatory approach has been directed at
family lawyers rather than at family clients. It is not expected that family clients would be
alert to what a conciliatory approach looks like and/or be able to describe it as such.
Whereas family lawyers are likely to be very much aware of the changes that have taken
place to make family law less adversarial, and would therefore be more attuned to what a
conciliatory approach entails and therefore would be more likely to refer to it as such.
Taken together these results show that the terms ‘adversarial’ and ‘conciliatory’ are not
terms that are particularly apt for the approaches that they are used to describe. Although
the sampled family law clients recognised an adversarial approach, they were not so much
aware of what the conciliatory approach involved. Conversely, for the lawyer sample, a
conciliatory approach was recognised and described as such, but the adversarial approach
was not. Still, that the terms do not match the approaches in clients and lawyers’ minds
might not be a problem so long as the right approach is used in the right circumstances—an
issue that will be explored and discussed further below.
8.3

Family Law Clients
Proposition 4:

Client characteristics will influence the type of approach
that clients will want to take in the resolution of their
disputes.

In particular, angry, attachment insecure,

attachment disparate, and high-conflict clients will prefer
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the more adversarial (or avoidance) processes to resolve
their disputes compared to the securely attached, less angry
and low to mid-level conflict clients.
Client characteristics

What is the right approach in the right circumstances? This leads to the next section of the
study results. Do the characteristics of the client influence the type of approach that clients
want to take in the resolution of their disputes? Study Proposition 4 proposes, on the basis
of the findings from the literature review, that angry, attachment insecure, attached
disparate, and high-conflict clients will prefer the more adversarial (or avoidance) processes
to resolve their disputes compared to their securely attached, less angry, and low to midlevel conflict counterparts.
Before this investigation will be undertaken, a general profile of the family law clients will
be developed.

Bickerdike asserts that non-initiators are generally found to be more

insecurely attached, reluctant to divorce, sadder and more hurt than the initiator. Further, in
the Bickerdike study, more males were found to be the non-initiating, insecurely attached
party than females. Similarly, Baum asserts from her observations that there will be gender
differences in initiator status and attachment security status. This was investigated in the
present study and a profile was identified based on, in the first instance, gender differences.
Gender differences
A series of t-tests showed that, in keeping with the Bickerdike and Baum propositions, there
were differences between the male and female clients on issues of emotional response to the
divorce/separation. Males were clearly the more attachment insecure and reluctant clients
in the sample, and significantly more males reported that their former partner was the
initiating party, (t (86) = 2.30, p < 0.05; t (85) = 4.03, p < 0.001; t (89) = 3.22, p < 0.005).
Although there was a significant difference between males and females on the attachment
insecure and reluctant scales it should be noted that on both scales the mean of the males
scores were lower than the mid-point on the scale (on the attachment insecure scale the
mean score for the males was 2.38 and on the reluctant scale the mean was 2.30), indicating
that the males were not strongly attachment insecure or reluctant.
Initiator status
These results led the researcher to consider whether the above effects were the result of
gender differences or differences in levels of attachment insecurity or possibly even more
salient again, initiator status.

A factorial ANOVA was performed on the attachment

insecurity variable in a 2 x 2 (gender x initiator status) design. The results showed that only
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the initiator main effect was found to be significant: initiator status, F (4, 86) = 2.99, p <
0.05: gender, F (1, 86) = .000, p > 0.5; and gender by initiator status interaction, F (3, 86) =
1.72, p > 0.5. The post hoc tests and descriptive statistics revealed that the attachment
security rating was highest for non-initiators as compared to initiators and the effects of
gender were subsumed by the initiator status. In other words, male non-initiators recorded
the higher attachment insecurity scores not because they were male, but because males were
more likely to be non-initiators than females.
The same analysis was performed on the reluctance variable in a 2 x 2 (gender x initiator)
design.

The results showed that the initiator main effect and the initiator x gender

interaction were found to be significant: gender, F (1, 85) = 1.16, p > 0.5; initiator status, F
(4, 85) = 10.87, p < 0.001; and gender by initiator status interaction, F (1, 85) = 2.93, p <
0.05. Again, the male non-initiators recorded the highest reluctance score compared to
other pairings, but only when the initiator variable was involved.
These results indicate that it was initiator status, and not gender, that was the major
predictor of attachment insecurity and reluctance. In other words it was because males were
more likely to be the non-initiators that they were more likely to be more reluctant and
attached insecure than other clients, not because of the fact that they were male. Initiator
status was also found to make a difference to client ratings on the relieved scale, with
initiators reporting a greater amount of relief at the separation/divorce than non-initiators, F
(4, 77) = 3.37, p < 0.05. These results accord with Sbarra and Emery’s observations that
initiators of the divorce typically experience less attachment-anxiety than their non-initiator
counterparts do, and therefore initiators tend to be more adjusted and relieved at the
forthcoming resolution of the dispute, whereas non-initiators tend to be more reluctant to
finally separate.
Been to another lawyer
Whether the clients had been to another lawyer or not also made a difference to the clients’
ratings on some of the emotional response to the divorce variables. Clients who had been to
another lawyer reported that they were more angry, t (79) = 2.14; p < 0.05; more attached
insecure, t (86) = 2.32, p < 0.05; more reluctant, t (85) = 3.03, p < 0.005; and more attached
disparate, t (85) = 2.26, p < 0.05. Tests showed that there was no significant difference
between clients who had gone to another lawyer and initiator status, so therefore this
interactive effect was not significant in this analysis. These results are interesting in terms
of which comes first – the anger, attachment insecurity and disparity, and the reluctance
which leads the client to search for a lawyer that suits his or her needs or get another
opinion, or the experience with the previous lawyer that leads to increased feelings of anger,
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reluctance and attachment security. Such an investigation is not practical in this study, but
some explanations for these findings might be forthcoming in subsequent analyses in the
study.
Choice of process
In this section, the proposition is that angry, attachment insecure and disparate, and highconflict clients will choose the more adversarial (or avoidance) processes compared to their
securely attached, less angry, and low to mid level conflict counterparts. Results of an
ANOVA at a scale level showed that the only significant group difference between sad,
angry, guilty, reluctant, relieved, humiliated, attachment insecure, attachment disparate and
high-conflict clients was that those clients who rated as insecure on the attachment
insecurity scale reported that they would ideally like to resolve their disputes by reconciling
with their former partner. This result, although not satisfying the complete proposition, is in
accord with those theorists and researchers who have suggested that people who are
insecurely attached will want to prolong the relationship and might try to avoid the
constructive type of procedures and strategies in the hope that reconciliation might occur.
In this case, the result of wanting to reconcile rather than resolve the dispute is in accord
with that proposition. However, that there were no other significant differences between
these groups suggests that other variables might influence the choice of dispute resolution,
other than the emotional response to the divorce, and therefore it was decided to investigate
the proposition further at an individual variable level.
Independent t-tests at an individual variable level were conducted on the interval level
variables on the client questionnaire. The tests were conducted to see if any significant
differences were found between the individual variables and the grouping variable of those
clients who wanted to resolve their disputes by a co-operative process such as mediation,
private negotiation or out-of court settlement and those who wanted an adjudication or
avoidance type of strategy such as reconciliation or waiting a while before doing anything.
These tests showed that at an individual level the following variables showed a difference
between the groups: that is between the group of clients who ideally wanted their dispute
resolved by a co-operative process and the group who ideally wanted the dispute resolved
by an adversarial process:


those clients who were during the marriage worried that their former
partner might not return the children, t (88) = -2.58, p < 0.05; were
currently worried that their children might be unsafe, t (86) = -3.09, p <
0.005; or were currently worried that their former partner might not
return the children, t (86) = -2.61, p < 0.05 (adversarial);
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those clients who were currently experiencing physical abuse, t (89) =
-2.32, p < 0.05 (adversarial);



those clients whose lawyers emphasised that it was best to litigate rather
than negotiate, t (83) = -2.90, p < 0.05 (adversarial);



those clients whose lawyers talked about different ways to resolve the
matter other than going to Court, t (84) = 2.01, p < 0.05 (co-operative);



those clients whose lawyers emphasised that an out of court settlement
was the best way to resolve, t (84) = 3.34, p < 0.005 (co-operative);



those clients whose lawyers indicated that would get a better outcome at
court, t (83) = -2.99, p < 0.05 (adversarial);



those clients whose lawyer gave them the advice that they were
expecting, t (84) = -2.26, p < 0.05 (adversarial);



those clients whose lawyers praised them, t (86) = 2.01, p < 0.05 (cooperative); and



those clients whose lawyers gave them the opportunity to change their
minds, t (86) = 2.38, p < 0.05 (co-operative).

In addition, chi-square tests were run with the variables where the data was collected in
frequencies. There was a clear link found between those clients who wanted their matters
resolved by a co-operative process and those clients who said that their lawyers thought that
the best process to resolve the dispute was a co-operative process. Similarly, there was a
link between those clients who wanted their matter resolved by an adversarial process and
those lawyers who thought that the best process was an adversarial one, X2 (1, n = 89) =
7.71, p > 0.005. Further, the chi-square test showed that those clients who had not been
referred to ADR/FDR were more likely to choose a co-operative process than an adversarial
one, X2 (1, n = 90) = 4.64, p > 0.05, suggesting that perhaps if a client has not yet tried an
ADR/FDR process, he or she might still want to try such a process thinking it might be
suitable for his or her dispute.
In summary the profile of the family law clients is that:


males were the more attachment insecure and reluctant clients;



more males than females were the non-initiators;



non-initiators were more attachment insecure and reluctant than
initiators, who were more relieved;
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clients who had been to another lawyer were more angry, attachment
insecure, reluctant and attachment disparate than clients who had not
been to another lawyer;



in general, high current conflict clients and clients fearful for their
children or experiencing physical abuse preferred the adversarial
processes and so did those clients whose lawyers indicated that they had
a fairly strong position for Court; and



those clients whose lawyers emphasised different ways to resolve the
dispute and an out-of-court settlement, and who perceived that their
lawyers would give them an opportunity to change their minds preferred
the more co-operative processes.

These are interesting results that call for further exploration. It was not surprising that those
high-conflict clients with concerns about the safety of their children or for their own
physical safety would choose the adversarial processes.

This is in keeping with the

proposition forwarded above. However, an interesting finding was that the results indicated
that the clients tended to choose a process that was close to what the client perceived his or
her lawyer thought was the best process to resolve the dispute. This result was tested
further in a series of t-tests to see which variables correlated with, or showed a significant
difference between, those clients who wanted to follow their lawyer’s advice about choice
of process.
Following lawyer’s advice on choice of process
Discovering which clients wanted to follow their lawyers on choice of process was tested
by coding the variables as either a match between how the client would ideally like to
resolve his or her dispute and what process the client reported that his or her lawyer thought
was the best process to resolve the dispute. It is important to note that those clients who
chose flight behaviours i.e. reconcile or wait awhile, and those lawyers who thought that the
FRC, mediation, negotiation, or counselling were best for the clients were considered a
match in this analysis.
The t-tests and chi-square analyses that showed a difference between the groups, or a
relationship between the variables, of those who wanted to follow their lawyers’ advice and
those who did not are outlined below:


‘fight or co-operate lawyer’ – if the clients thought that their lawyers
thought that the best process to resolve the matter was a co-operative

148

process, then the client was more likely to want to follow the lawyer’s
advice, X2 (2, n = 86) = 19.44, p > 0.001;


‘former partner has moved on’ - those clients who strongly agreed or
agreed that they thought that their former partners had moved on, were
more likely to want to follow their lawyer’s advice on choice of
process, t (83) = 2.86, p < 0.01;



if the client agreed with the statement “my lawyer tells me I must attend
FDR, but doesn’t seem to think that it will help to resolve the matter”,
then they were more likely not to want to follow their lawyer’s advice
on process, t (82) = -3.54, p < 0.001;



if the client’s lawyer’s advice seemed to be based upon facts and not
personal biases or opinions then the client was more likely to want to
follow his or her lawyer’s choice of dispute resolution process , t (86) =
2.02, p < 0.05



if the client’s lawyer used legal language or acted formally then the
client was less likely to want to follow his or her lawyer’s choice of
dispute resolution process , t (84) = -2.96, p < 0.005, t (84) = -2.08, p <
0.05;



those clients whose lawyers told them that the ‘court would not allow
something’ were less likely to want to follow their lawyers’ choice of
process, t (84) = -2.26, p < 0.05



‘adversarial’, those clients whose lawyers acted in an adversarial
manner were less likely to want to follow their lawyers’ choice of
process, t (77) = -2.91, p < 0.01; and



those clients who were attached disparate were more likely to want to
follow their lawyers’ choice of process, t (81) = 3.13, p < 0.05.

These results suggest that in general, the clients wanted to co-operate and if their lawyer
suggested a co-operative process then they reported that they would follow that advice. It
also seems that for those clients where their attachment figure (ex-partner) had moved on,
the client was more likely to want to follow the lawyer’s advice on process, and when the
lawyer was neutral, the clients felt the same. On the other hand, the results show that if the
client perceived that the lawyer was adversarial and promoted adversarial dispute resolution
processes, namely Court, then the client was less likely to want to follow the lawyer’s
advice on choice of process. What type of client perceives his or her lawyer as adversarial
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and what client characteristics influence that perception forms the next series of
investigations.
Client characteristics correlations
Firstly, a series of bi-variate correlations between the client characteristic scales and the
perceptions of an adversarial or conciliatory lawyer were conducted and the results showed
that many of the client characteristic variables at scale level were correlated with one
another. This necessitated a test for multi-collinearity. Because SPSS logistic regression
contains no specific test for multi-collinearity, a standard multiple regression was carried
out with predictor variables as independent variables and case number as a dummy
dependent variable.

Examination of collinearity diagnosis statistics revealed that the

conditioning index did not exceed 24.3 which, although a concern, was not a serious
concern, and as no two variance proportions exceeded 0.5 for a given root number, it was
decided that the assumptions of non-collinearity were met.
The high inter-correlations of anger and humiliation, and sadness and humiliation led the
researcher to consider deriving a composite variable. However, the theory and the research
clearly indicate that some emotional response to the divorce variables such as anger and
sadness are likely to be correlated at the individual level of analysis, yet they are distinct
dimensions of the divorce adjustment process. For this reason, Bickerdike, in his analysis
decided to retain the highly correlated variables as distinct variables in the major analyses
and it was decided to do the same in this study.258 Table 12 shows the unaltered bi-variate
correlations of the client characteristic variables with each other.
These results led the researcher to also consider the clients’ negative or positive responses
to the legal dispute and how these might be linked to some of the variables already
discussed. Results showed that there was no correlation between the clients’ ratings of their
negative or positive emotional responses to the legal dispute and the ‘been to another
lawyer’, gender, initiator status or ‘choice of process’ variables.

However, strong

correlations were noted between the negative and positive scales and several of the client
variables, such as anger, sadness, guilt, past conflict and humiliation. These correlations are
also noted in Table 12 below.
This study is unable to explore the full implications of the correlations between these
different emotions, as this investigation does not form the major part of the study.
However, future research could look to teasing out the effects of these variables further and
in particular the humiliation, shame and hurt factors. It is conceptually understandable that
if one is feeling hurt and humiliated that he or she might also feel angry, and that if one is
258

Bickerdike, above n 12, 167.
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feeling shamed and hurt that he or she might also feel sad. What the consequences of these
correlating emotions are in terms of the client’s adjustment to the dispute resolution process
and his or her interaction with her lawyer is something that warrants deeper analysis in
future studies.
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Table 12: Bi-variate correlations of client characteristic variables
Client
variables

Anger

Sadnes Attach Reluct Guilt
insecur

Humil Relief

Current Past
Current Past
Attach Negativ Positiv
conflict conflict fear for fear for dispari
child. child.

Anger

1.00

Sadness

.661
**

1.00

Attachment
insecurity

.414
**

.568
**

1.00

Reluctance

.336
**

.381
**

.613
**

1.00

Guilt

.266
*

.464
**

.300
**

.020

1.00

Humiliation

.802
**

.787
**

.458
**

.440
**

.323
**

1.00

Relief

-.307
**

-.239
*

-.472
**

-.576
**

.060

-.368
**

1.00

Current
conflict

.045

.236
*

-.029

-.041

.148

.220

-.036

1.00

Past
conflict
(during
marriage)

-.005

.112

-.211

-.299
**

.102

.243
*

.242
*

.424
**

1.00

Current fear
for the
children

.148

.216

.005

.076

-.079

.257
*

.007

.290
**

.310
**

1.00

Past fear for
the children

.074

.062

-.095

-.083

-.078

.179

.115

.262
*

.479
**

.739
**

1.00

Attachment
disparity

.343
**

.430
**

.631
**

.539
**

.079

.298
*

-.364
**

-.244
**

-.277
*

-.183

-.198

1.00

Negative
response to
the legal
dispute

.679
**

.720
**

.293
*

.193

.266
*

.717
**

-.252
*

.299
**

.397
**

.227
*

.234
*

.231

1.00

Positive
response to
the legal
dispute

-.234
*

-.398
**

-.203

-.183

-.355
**

-.270
*

.149

-.200

-.395

.048

-.045

-.274
*

-.365
**

1.00

p < 0.05 * (two-tailed); p < 0.01** (two-tailed)

Perceptions of an adversarial or conciliatory lawyer
Once it was decided to keep the scales separate, bi-variate correlations were conducted
between the client characteristics at scale level and the clients’ perceptions of whether their
lawyers were adversarial or conciliatory in their approach (at the scale level of adversarial
and conciliatory). The correlations with the client characteristics and the perception of an
adversarial or conciliatory lawyer showed that angry, sad and/or humiliated clients, clients
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with a high level of fear for their children, and clients with a negative response to the legal
dispute reported that their lawyers were adversarial, while attached insecure, attached
disparate and reluctant clients reported that their lawyers were conciliatory.

These

differences in perception might simply be just that, i.e. a matter of perception, or it might be
that the lawyers treat clients with different client characteristics differently. This type of
investigation will be conducted in the interactions section of the study below.
Best process to resolve the matter
Before leaving this section of the results, it was deemed necessary to see which variables
related to the clients’ perceptions of the process that they thought their lawyers considered
was the best to resolve their matters. To conduct this analysis, the ‘best process’ variable
was collapsed into a grouping variable, i.e. whether the lawyer thought that an adversarial
process such as Court was the better process, or thought that a co-operative process, such as
mediation, negotiation or counselling was the better process. The results showed that,
similarly to the client characteristic scales above, attachment insecure and attachment
disparate clients reported that their lawyer thought that the best process to resolve the
matter was a co-operative one, but so did those clients with large asset pools for
distribution. Meanwhile, and again similarly to the investigations above, clients with a high
current and past level of fear for the children reported that their lawyers thought that an
adversarial process was the best process to resolve the matter. In addition, in the adversarial
process result, clients with high instrumental concerns (rated highly on the ‘advice want to
hear’ and ‘compares favourably’ variables), and those whose lawyers thought that it was
best to litigate and that they would get a better outcome at Court, also reported that their
lawyers thought that an adversarial process was the best way to resolve their matters. Some
of these perceptions might be a projection of what clients want to have happen (those with
favourable results preferred the court process and attachment insecure clients prefer the
conciliatory processes) or they might be an artefact of the lawyers treating clients with
different characteristics differently.
In any event, these are interesting findings and ones that will be investigated further in the
interactions section below.

For now, it is noteworthy that those clients with the

characteristics of attachment insecurity, attachment disparity, reluctance, and from large
asset pools perceived that their lawyers were co-operative and/or thought that the cooperative processes were the best to resolve their matters. On the other hand, angry, sad,
humiliated, and those clients with high levels of fear for their children and high instrumental
concerns, and with a negative response to the legal dispute perceived that their lawyers were
adversarial and/or thought that the adversarial process of going to Court was the best way to
proceed.
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Perceptions of justice

The final proposition in the family client section involved an investigation of the
proposition that client affect would directly influence evaluations of procedural justice.
Before this proposition could be investigated, however, the procedural justice construct
needed to be tested. Therefore, the next series of investigations undertaken in the study
were those involving the procedural justice paradigm.
Before undertaking these investigations, it ought to be noted and kept in mind that, in
general, the family law clients in the sample all rated the procedural justice, distributive
justice (fairness of advice), overall fairness and satisfaction with their family lawyers as
high.
Table 13. Means of perceptions of procedural justice, distributive justice, overall fairness
and satisfaction
Means
Procedural justice

4.23

Distributive justice

4.16

Overall fairness

3.75

Satisfaction

3.97

8.4

Procedural Justice

Two-component model of procedural justice

Proposition 6: The Tyler and Blader two-component model of procedural justice will
explain perceptions of procedural justice in the lawyer-client dyad.
Proposition 7: The quality of decision construct as operationalised by the elements of
neutrality and bias suppression, efforts to achieve accuracy,
correctability, efficiency, and knowledge of the current law; and the
quality of treatment construct as operationalised by the elements of
status recognition, trust, voice (and venting), and consideration of
one’s views and needs, will be significant predictors of procedural
justice in the lawyer-client decision-making.
To test the first two procedural justice propositions: firstly, that the Tyler and Blader twocomponent model of procedural justice will explain perceptions of procedural justice in the
lawyer-client dyad; and secondly, that the quality of decision construct and the quality of
treatment construct will be significant predictors of those perceptions, a standard multiple
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regression analysis was conducted with the instrumental, quality of decision and quality of
treatment scales as the predictor variables, and perceived procedural justice as the criterion
variable.

The instrumental variables included the six items that reflected the clients’

outcome orientated concerns, the quality of decision variables included the neutrality,
correctability, efficiency and knowledge of the law variables, and the quality of treatment
variables included the ten relational, trustworthiness, voice, ventilating and informational
justice items. As expected the two predictor variables of quality of decision and quality of
treatment in combination accounted for 84% (83% adjusted) of the variance, and R was
significantly different from zero, F (3, 81) = 131.67 p < 0.001.
Table 14 displays the results of the multiple regression. The results indicate that: firstly, the
two-component model is relevant in the lawyer-client interaction; and secondly, that both
the quality of decision and quality of treatment variables accounted for a significant portion
of the variance in procedural justice judgments. The prediction that both the quality of
decision and quality of treatment variables would independently contribute significantly to
procedural justice judgments was supported by the results which show that for the quality of
decision concerns, the standardised regression coefficient was ß = .35 p < 0.01, and for
‘quality of treatment’ concerns it was ß = .61, p < 0.001. These results also show that as
predicted the non-instrumental factors were the better predictors of perceived procedural
justice. In accord with the Tyler and Blader two-component model, the contribution of the
instrumental concerns were insignificant.

Table 14. Regression analysis of the effects of instrumental, quality of decision and quality
of treatment judgments on procedural justice
Independent Variable

Beta Weight (b/SE)

Instrumental judgments

-.07(-.10/.07)

Quality of decision

.35(.40/.14) **

Quality of treatment

.61(.69/.15) ***

Adjusted R2

.83***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.01 ** p < 0.001***
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Procedural justice and co-operative behaviour

Proposition 8: Clients who rate their lawyers as procedurally fair are more likely to
engage in co-operative behaviours within the dispute resolution
context than those who do not
The next proposition in the procedural justice series involved Proposition 8: Clients who
rated that their lawyers were procedurally fair were more likely to be inclined to engage in
co-operative behaviours within the dispute resolution context than those who did not.
Although there are different dimensions to the procedural justice and conciliatory behaviour
paradigm, the logical analysis here is whether the procedural justice judgments influenced
the choice of a co-operative process or not. The results showed, however, that on the
ratings of procedural justice there was no significant difference between those clients who
chose a co-operative process and those clients who chose an adversarial process, t (88) =
.593, p > 0.05. There were also no significant differences found between these groups on
the ratings of overall fairness, satisfaction and distributive justice. Therefore, as this result
did not accord with the proposition, it was decided to test whether the clients’ procedural
justice judgments influenced their co-operation with the lawyers in terms of the clients
following the lawyers’ advice on process.

Again the answer was no: there was no

relationship found between those clients who wanted to follow their lawyers’ advice on
choice of process and those that rated the procedural justice from their lawyer as high, X2
(4, n = 88) = 2.03, p < 0.05 (nor on the ratings of overall fairness, satisfaction and
distributive justice). So this led the researcher to ask what other analyses were important in
the procedural justice consideration?
The procedural justice literature clearly shows that procedural justice judgments are
important predictors of feelings of satisfaction and perceptions of overall fairness with the
dispute resolution experience. Therefore, as part of the procedural justice investigations
these analyses were conducted.
For overall perceived fairness, the two predictor variables of procedural and distributive
justice judgments together accounted for 90% (90% adjusted) of the variance, and R was
significantly different from zero, F (2, 86) = 381.37, p < 0.001. The standardised regression
coefficient for procedural justice judgments was ß = .88 p < 0.001 and for distributive
justice it was ß = .13, p < 0.005. Thus, as predicted by the procedural justice models,
perceptions of procedural justice were a far greater predictor of overall perceived fairness of
the lawyer-client experience, than distributive justice perceptions.
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Table 15. Regression analysis of the effects of procedural justice and distributive justice
judgments on overall fairness
Independent Variable

Beta Weight (b/SE)

Procedural justice

.88 (.92/.04) ***

Distributive justice

.13 (.11/.03) **

Adjusted R2

.90***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.01 ** p < 0.001***

For the satisfaction analysis, the two variables accounted for much less of the variance than
they did for overall fairness judgments: the two predictor variables of procedural and
distributive justice in combination accounted for 24% (23% adjusted) of the variance, and R
was significantly different from zero, F (2, 86) = 13.51, p < 0.001. The respective beta
weights were ß = .28 p < 0.05 for procedural justice and ß = .34, p < 0.005 for distributive
justice. This regression model is not particularly powerful indicating that the data was
relatively “noisy” and that the satisfaction judgment could have been subject to a variety of
influences along with procedural and distributive justice. Nevertheless, in accord with other
studies in a legal dispute resolution setting, the results show that the distributive justice
judgments were a slightly better predictor of satisfaction than the procedural justice
judgments.

This finding is in accord with the Kitzmann and Emery study, and the

Howieson study where distributive justice was the stronger predictor of satisfaction
(stronger than procedural justice) with the group of clients whose cases had not yet settled.
In this study, the clients had to settle their disputes, so it is possible that their outcome
concerns were more salient than their procedural concerns in their overall feelings of
satisfaction.
Table 16. Regression analysis of the effects of procedural justice and distributive justice
judgments on satisfaction
Independent Variable

Beta Weight (b/SE)

Procedural justice

.23 (.29/.14) *

Distributive justice

.34 (.35/.11) **

Adjusted R2

.23***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.05* p < 0.01**
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Distributive justice

Proposition 9: Non-instrumental and instrumental concerns will predict clients’
evaluations of distributive justice, which will in turn influence their
evaluations of satisfaction and fairness with the lawyer-client
experience
This led to the next proposition of the study: Proposition 9, which suggests that the noninstrumental and instrumental concerns will predict clients’ evaluations of distributive
justice. Distributive justice is the measure of the fairness of the advice that the client
received, the non-instrumental concerns refer to the quality of decision and quality of
treatment concerns, while the instrumental concerns refer to those concerns about the
favourableness of the outcome (the advice).
To test the proposition, a multiple regression analysis was run to see which, if any, of the
instrumental and non-instrumental concerns were the major predictors of the clients’
evaluations of distributive justice. The three predictor variables of quality of decision,
quality of treatment and instrumental were entered into the regression equation. The results
showed that in combination, the variables accounted for 48% (47% adjusted) of the
variance, and R was significantly different from zero, F (3, 81) = 24.44, p < 0.001, but that
only the instrumental concerns, ß = .30 p < 0.01 and the quality of treatment concerns, ß =
.63, p < 0.01 were significant predictors of distributive justice. This indicates that in
combination the instrumental concerns and the non-instrumental concerns of quality of
treatment subsume the individual influence of quality of decision-making on the client’s
distributive justice judgments. This result is also in accord with the results of the Howieson
study where the non-instrumental concerns were significant predictors of small claims
clients’ perceptions of distributive justice. The results are presented in Table 17 below.
Table 17. Regression analysis of the effects of instrumental, quality of decision and quality
of treatment judgments on distributive justice
Independent Variable

Beta Weight (b/SE)

Instrumental judgments

.30 (.51/.15)**

Quality of decision

-.14 (-.20/.31)

Quality of treatment

.63 (86/.31) **

Adjusted R2

.47***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.01 **
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As the distributive justice judgments were the better predictors of the clients’ satisfaction
with the meetings with their lawyers, and the quality of treatment concerns were the
stronger predictors of distributive justice, then it was considered important to discover if the
quality of treatment concerns were the more salient predictor of satisfaction. A multiple
regression was conducted and the three predictor variables of quality of decision, quality of
treatment and instrumental concerns in combination accounted for 39% (37% adjusted) of
the variance, and R was significantly different from zero, F (3, 81) = 16.54, p < 0.001.
Individually, and similarly to the results for distributive justice, only the quality of treatment
variable, ß = .91, p < 0.001 and the instrumental concerns, ß = .20, p > 0.05 were significant
predictors of satisfaction when measured in combination with quality of decision, ß = -.45,
p >0.05. These results are presented in Table 18 below.
Table 18. Regression analysis of the effects of instrumental, quality of decision and quality
of treatment judgments on satisfaction
Independent Variable

Beta Weight (b/SE)

Instrumental judgments

.20(.34/.16)*

Quality of decision

-.45(-.67/.36)

Quality of treatment

.91(1.32/.36) ***

Adjusted R2

.37***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.01 ** p < 0.001***

For overall fairness, the result was similar to the procedural justice regression model where
the quality of decision concerns and the quality of treatment concerns contributed
significantly to the ratings of overall fairness and the instrumental concerns were nonsignificant predictors. A summary of the procedural justice model at this stage of the
results is reproduced in Figure 3 below.

Due to the dominant influence of both the

procedural and distributive justice judgments on overall fairness and satisfaction ratings, the
analyses for the rest of the study will concentrate on the procedural and distributive justice
variables as major predictors of satisfaction and overall fairness.
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Procedural justice
components

Perceptions of
justice

Quality of treatment

Outcomes

SATISFACTION
Procedural Justice

Quality of decision
Distributive Justice

Instrumental

OVERALL
FAIRNESS

Figure 3: Study Model II

The findings above are important in terms of how family law clients perceive their
experience with their family lawyers. Further, Kitzmann and Emery suggest that status
judgments might be particularly important in the family law setting because of the social
nature of the family relationship. Therefore, and because quality of treatment was found to
be a major predictor of procedural and distributive justice, a natural subsequent
investigation was an exploration of the primary predictors of the quality of treatment
judgment. Do the status variables, or some other variables, or all of the variables in
combination predict the perceptions of quality of treatment, which in turn, are salient
predictors of procedural and distributive justice and satisfaction? Remembering also that
the Howieson study had also suggested that the opportunity to ‘vent’ – or give expression to
their emotions might be a strong need for people involved in dispute resolution processes,
this proposition was also examined.
A hierarchical regression was conducted which measured how much variance in the quality
of treatment variable (the criterion variable) could be accounted for by the voice and
venting variables (the opportunity to express views, having the third party consider those
views, and feeling good about talking about things) once the trust variables
(trustworthiness, honest explanations and communicating ideas honestly and in a
straightforward manner) and the status variables (politeness, dignity and respect) had been
excluded. The results showed that at the first step, the change in R2 (sR2) = 0.01, indicating
that the status variables uniquely explained 1% of the variance in quality of treatment over
and above the trust variables. However, an examination of the equation table showed that
160

in the first step of the hierarchical regression, the ‘dignity’ and ‘politeness’ variables were
not significant predictors of quality of treatment. At the second step, the change in R2 (sR2)
= .04, indicating that the voice and venting variables uniquely explained 4% of the variance
in quality of treatment over and above the status variables and all the voice and venting
variables were independent and significant predictors. The trust and the voice and venting
variables, therefore, subsumed the effect of the dignity and politeness variables such that the
significant predictors of quality of treatment were the respect, trust, voice and venting
variables, F (6,86) = 258.90, p < 0.001). This result shows that the trust, status (respect)
and voice (and ventilating) variables are all significant and relatively equal predictors of the
quality of treatment measure and better predictors than the status variables of dignity and
politeness. These results are illustrated in Table 19 below.
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Table 19. Hierarchical regression analysis of the effects of the trust, voice and venting, and
status recognition variables on quality of treatment judgments.
Independent Variable

Beta Weight (b/SE)

Step One
Trust variables
- honest explanations
- understand how lawyer
arrives at advice
- trust
Adjusted R2
Step Two
Trust variables
- honest explanations
- understand how lawyer
arrives at advice
- trust

.48(.44/.05) ***
.31(.25/.04) ***
.26(.19/.03) ***
.94***

.40(.37/.05) ***
.28(.23/.04) ***
.24(.17/.03) ***

Status variables
- politeness
- respect
- dignity
Adjusted R2
Step Three
Trust variables
- honest explanations
- understand how lawyer
arrives at advice
- trust

.02(.44/.05)
.17(.15/.07) *
-.04(.00/.06)
.95***

.20 (.19/.03) ***
.16 (.13/.02) ***
.13 (.00/.02) ***

Status variables
- politeness
- respect
- dignity
Voice and venting
- venting
- voice
- consider views
Adjusted R2

.05 (.00/.04)
.14 (.14/.04) ***
.09 (.00/.03)
.18 (.14/.02) ***
.11 (.00/.01) ***
.12 (.00/.02) ***
.99***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.05* p < 0.001***
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Client affect and perceptions of justice

Proposition 5: Client affect will directly influence evaluations of procedural justice.
Specifically, clients who report feeling negative emotions towards the
divorce ( ie sad, angry and resentful) will evaluate their perceptions of
procedural justice lower than clients who report feeling positive
emotions (ie. excited or relieved).
Another important part of this study was to see how client affect would influence
perceptions of procedural justice. Proposition 5 posited that client affect would directly
influence evaluations of procedural justice. Specifically it was proposed that clients who
reported feeling negative emotions towards the divorce (i.e. sad, angry, reluctant etc) would
evaluate their perceptions of procedural justice as lower than those clients who reported
feeling positive emotions (i.e. excited or relieved). It was also thought that clients who
reported a negative response to the legal dispute might also evaluate their perceptions of
procedural justice as lower than those who reported a positive response.
Given the importance of the distributive justice judgments, it was decided to also
investigate the influence of affect on distributive justice judgments and in the first instance,
simple bi-variate correlations were conducted between the fairness variables and the client
characteristics. As expected, there were significant negative correlations between those
clients who reported feeling angry, sad, attached insecure, reluctant, humiliated, attachment
disparate and experiencing a negative response to the legal dispute and their ratings of
procedural justice; and for distributive justice ratings, correlations with those clients who
reported feeling angry, attachment insecure and disparate, reluctant, humiliated and
experiencing a negative response to the legal dispute. On the other hand, there were
significant positive correlations between those clients who reported feeling relieved and
experiencing a positive response to the legal dispute and ratings of procedural and
distributive justice. All these correlations are reported in Table 20 below.
Table 20. Bi-variate correlations of client characteristic variables and procedural justice
and distributive justice
Client
variables
Procedural
justice
Distributive
justice

Anger

Sad

Attach
insecure

Reluct. Humilat. Relief

Attach
disparate

Negative Positive

-.360
**

-.331
*

-.257
**

-.382
**

-.363
**

.339
**

-.275
**

-.364
**

.309
**

-.266
*

-.131

-.223
*

-.330
**

-.258
*

.267
*

-.307
**

-.201

.233
*

p < 0.05* p < .01**
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In order to test adequately the proposition that those clients who reported negative feelings
towards the divorce and the legal dispute would evaluate their perceptions of procedural and
distributive justice lower than clients who reported feeling positive emotions, it was
necessary to create comparison groups for each discrete emotional scale.

Therefore,

following the coding scheme of Byrne et al, to be considered angry, participants had to rate
feeling angry at a level of three or greater; to be considered sad, participants had to rate
feeling sad at a level of three or greater; and the same pattern was continued for the
relieved, reluctant, humiliated, guilty and attachment insecurity variables. For attachment
disparity if the score was greater than six, then the client was considered to be attachment
disparate.
The results of the t-tests showed that on the procedural justice item, those clients who
reported being angry, t (78) = -3.67, p < 0.05; reluctant, t (84) = -3.53, p < 0.01; humiliated,
t (75) = -2.30, p < 0.05; and attachment disparate, t (84) = -2.22, p < 0.05 reported lower
procedural justice ratings than those clients who reported that they were not feeling that
way. The results also showed that those clients who reported feeling relieved rated the
procedural justice higher than those clients who did not report feeling relieved, t (80) =
4.57, p < 0.001. It must be noted that for this analysis, the homogeneity of variance
assumption was violated for the anger and humiliated items and therefore the results should
be treated with care.
The independent t-tests on the distributive justice item showed that those clients who
reported being angry, t (78) = -2.34, p < 0.05; reluctant, t (84) = -3.33, p < 0.01; and
humiliated, t (75) = -2.20, p < 0.05 reported lower distributive justice ratings than those
clients who reported that they were not feeling that way. In addition, those who reported
feeling relieved rated the distributive justice higher than those were not feeling relieved,
t (77) = 2.27, p < 0.01. Again, the homogeneity of variance assumption was violated for the
anger and humiliated items.
Further, one-way ANOVAs were conducted to investigate whether the client’s emotional
response to the legal dispute made a difference to the client’s procedural and distributive
justice ratings. The results showed that those clients who reported a negative response to
the legal dispute rated the procedural justice from their lawyer as lower than those who
reported either a positive or neutral response to the dispute, F (2, 78) = 12.03, p < 0.001 but
no differences were found on the distributive justice rating.
These results are in accord with the findings of Byrne et al who found that an individual’s
mood affected his or her ratings of fairness. Although the results are only preliminary in the
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present study’s investigations, they might have implications for the next section of the
study, which sets out to test the interactions between the family lawyer and his or her client.

8.5

Interactions

Proposition 10: in general, family law clients will prefer lawyers who take a
conciliatory approach to resolving their disputes than those lawyers
who take an adversarial approach.
General

Proposition 10 states that, in general, family law clients will prefer lawyers who take a
conciliatory approach to resolving their disputes to those lawyers who take an adversarial
approach.

To test this proposition, bi-variate correlations were run on the clients’

perceptions of procedural justice and distributive justice, and their perceptions of whether
the lawyers approached the resolution of the matters in an adversarial or conciliatory
manner. The results showed that there was a positive correlation between the conciliatory
approach of the lawyer and the clients’ ratings of procedural justice, (r = .626, p < 0.01) and
distributive justice, (r = .695, p < 0.01) and a negative correlation between the adversarial
approach of the lawyer and the clients’ ratings of procedural, (r = -.344, p > 0.01) and
distributive justice, (r = -.362, p > 0.05).
In order to test this further, comparison groups for the conciliatory and adversarial
approaches were created by rating the lawyers overall as either conciliatory or adversarial.
A conciliatory lawyer was one who scored higher on the conciliatory approach scale than
the adversarial approach scale and an adversarial lawyer was one who scored higher on the
adversarial scale than the conciliatory scale. Independent t-tests were conducted and the
tests confirmed that those clients who reported that their lawyers had a conciliatory
approach rated the procedural and distributive justice from the lawyer as higher than those
who reported that their lawyers displayed an adversarial approach, t (75) = 8.28, p < 0.001;
t (75) =

4.42, p < 0.001 respectively.

The mean procedural justice ratings for the

conciliatory lawyers was 4.48 and for the adversarial lawyers it was 2.50, while for
distributive justice the means were 3.97 for the conciliatory lawyer and 2.40 for the
adversarial lawyer.

In general then, the results showed that the participating clients

perceived as procedurally and distributively fairer, the conciliatory lawyers rather than the
adversarial ones. These results are presented in Table 21 below.
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Table 21. Independent t-tests of procedural and distributive justice across conciliatory and
adversarial approach
Means

T

Conciliatory

4.48

8.28 ***

Adversarial

2.50

Conciliatory

3.97

Adversarial

2.40

Procedural Justice

Distributive Justice
4.42 ***

p < 0.001***

In the interests of constructing a parsimonious model, these results led the researcher to
consider which particular aspects of the conciliatory and adversarial approach the clients
perceived as being the most fair. In the first instance, investigatory bi-variate correlations
were conducted with all of the conciliatory and adversarial approach variables and the
justice variables and the large number of correlates on both scales suggested that there were
perhaps factors within each approach that needed to be extrapolated, and that further data
reduction was required.
Investigatory principle-components factor analyses with orthogonal rotations were
conducted and it was identified that there were indeed two distinct factors with eigenvalues
greater than one that characterised the conciliatory approach and two distinct factors with
eigenvalues greater than one that characterised the adversarial approach. Three items
loaded on the first factor that together explained 55% of the variance on the conciliatory
approach investigation, and these included: ‘emphasises finding a solution that suits both
parties’; ‘emphasises a fair resolution for everyone involved in the matter’; and ‘talks about
different ways to resolve the matter’. This factor was termed the interest-based factor and
Cronbach’s alpha for this scale was calculated at α = .78. The second factor on the
conciliatory approach included eight items: ‘explains the legal basis for his or her advice’,
‘shows compassion’, ‘asks for my advice’, ‘gained enough information from my lawyer to
make the right decisions’, ‘seems flexible’, ‘some control over my case’, ‘involves me in a
discussion about the best way to approach the matter’, and ‘emphasises the importance of
protecting my legal rights’.

This scale was named the client-centred factor and

Cronbach’s alpha for the scale was calculated at α = .83.
Of the two factors identified in the adversarial approach, the first was termed the lawyerdirected/traditional factor and included the six items ‘ used legal language’, ‘expert on
these matters’, ‘court will not allow something’, ‘acts formally’, ‘questions my judgment’
and ‘will keep me in the dark’. Cronbach’s alpha for this scale was calculated at α = .72.
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The second factor was termed court-focused and included the four items: ‘best to litigate’;
‘makes me determined to pursue my legal rights in Court’; ‘indicates that I will get a better
outcome at Court’; and ‘tells me I must attend FDR, but doesn’t seem to think that it will
help’. Cronbach’s alpha for this scale was calculated at α = .72 and together these two
factors explained 43% of the variance on the adversarial approach scale. The results of the
factor loadings are summarised in Table 22 below.
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Table 22: Factor loadings of items on the interest-based, client-centred, lawyer-directed
and court-focused factors
Rotated Factor Scores

Conciliatory
approach

Adversarial
approach

Eigenvalue
Client-centred

4.78

involves me in a discussion about best way to resolve

.81

some control over my case

.73

protecting my legal rights

.77

seems flexible

.83

asked for your advice on issues

.65

explained the legal basis for his/her actions

.65

showed compassion

.87

gained enough information to make the right decisions

.73

Interest-based

1.31

different ways to resolve the matter

.81

finding a fair resolution for everyone

.83

a solution that suits both parties

.76

Lawyer-directed

3.65

used legal language without explaining it

.77

expert on these kinds of cases

.72

Court would not allow something or not like something

.64

questioned your judgment

.83

acted formally and more like a police officer or court
official

.54

will “keep me in the dark”

.78

Court-focused

2.00

best to litigate

.70

determined to pursue my legal rights

.79

attend a family dispute resolution process (FDR), but
won’t help

.63

a better outcome if I go to Court

.73
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The procedural and distributive justice tests were run again now that the conciliatory and
adversarial approach data had been reduced to four distinct factors. Multiple regression
analyses were conducted with the four factors of court-focused, interest-based, clientcentred and lawyer-directed as predictor variables, and procedural and distributive justice as
the criterion variables. For procedural justice the four predictor variables in combination
accounted for 55% (53% adjusted) of the variance, and R was significantly different from
zero, F (4, 81) = 23.72, p < 0.001 and the client-centred approach was a significant positive
predictor of procedural justice, ß = .74, p < 0.001 and the court-focused approach was a
significant negative predictor of procedural justice, ß = -.32, p > 0.05 (meaning that the
higher the court-focused approach, the lower the procedural justice rating). The remaining
two approaches were not significant predictors of procedural justice.
Table 23. Regression analysis of the effects of court-focused, interest-based, client-centred
and lawyer-directed factors on procedural justice judgments
Independent Variable

Beta Weight (b/SE)

Interest-based

-.08 (.00/.09)

Client-centred

.74 (.87/.12) ***

Lawyer-directed

-.05 (00/.13)

Court-focused

-.32 (-.30/.08) *

Adjusted R2

.53***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.05* p < 0.001***

For distributive justice, the four predictor variables in combination accounted for 49% (46%
adjusted) of the variance, and R was significantly different from zero, F (4, 81) = 18.56, p <
0.001. Again, the client-centred approach was a significant positive predictor, ß = .36, p <
0.01 and the lawyer-directed approach was a significant negative predictor, ß = -.28, p >
0.01. However, a difference in the distributive justice result was that the interest-based
approach was also found to be a significant positive predictor, ß = .31, p < 0.01. This result
indicates that for the advice to seem fair for the participating clients, the lawyers’ approach
needed to be client-centred and interest-based, and not lawyer-directed. These results are
presented in Table 24 below.
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Table 24. Regression analysis of the effects of court-focused, interest-based, client-centred
and lawyer-directed factors on distributive justice judgments
Independent Variable

Beta Weight (b/SE)

Interest-based

.31 (.38/.12) **

Client-centred

.36 (.53/.15) **

Lawyer-directed

-.28 (-.48/.17)**

Court-focused

-.01 (.00/.11)

Adjusted R2

.46***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.01 **

Table 25 below provides a summary of the predictor variables of procedural and distributive
justice from the Tyler and Blader two-component model and from the four conciliatory and
adversarial approach factors identified above.

Table 25. Regression analyses of the effects of court-focused, interest-based, client-centred
and lawyer-directed factors, and quality of treatment, quality of decision and instrumental
factors on procedural and distributive justice judgments

Criterion variable

Procedural justice

Significant
independent
variables –
procedural justice
construct

Quality of treatment

Beta Weight

.61 ***

Quality of decision

Significant
independent
variables –
conciliatory or
adversarial
approach
Client-centred
Court-focused (-)

Beta Weight

.46 ***
-.32 *

.35 *
Distributive justice

Quality of treatment

.63 ***

Instrumental
.30 **

Client-centred

.36 ***

Interest-based

.31**

Lawyer-directed (-)

-.28 **

p < 0.05*, p < 0.01 ** p < 0.001***

The dominance of the client-centred approach and the quality of treatment variables meant
that the natural further analysis was which of these predictors were the stronger predictors
in combination. Cursory examinations of these predictor variables showed that the clientcentred, quality of treatment and quality of decision variables were all highly correlated.
The danger of multi-collinearity was therefore high, thus reducing the predictive nature of
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the regression model at individual variable level. To remedy this problem in the future a
greater survey sample and data set is required. The results of the bi-variate correlations are
reproduced in Table 26 below.

Table 26. Bi-variate correlations of quality of treatment, quality of decision and clientcentred variables

Variables

Quality of treatment Quality of decision

Client-centred

Quality of treatment

1.000

.925**

.824**

Quality of decision

.925**

1.000

.765**

Client-centred

.824**

.765**

1.000

p < 0.01**

The regression analyses were run on the procedural and distributive justice judgments to see
which of the variables identified as independent predictors in the separate regression
analyses were the more salient predictors in combination. For procedural justice the four
predictor variables of quality of decision, quality of treatment, client-centred and courtfocused in combination accounted for 85% (84% adjusted) of the variance, and R was
significantly different from zero, F (4, 82) = 109.76, p < 0.001. Quality of treatment was
the greatest significant individual predictor, ß = .75, p < 0.001, followed by quality of
decision, ß = .36, p < 0.01. However, a surprising result was that the client-centred
approach was a significant negative predictor of procedural justice, ß = -.244, p > 0.05
(meaning that the higher the client-centred approach, the lower the procedural justice
rating). The court-focused variable was a not significant predictor of procedural justice in
this analysis. The results of this analysis are reproduced in Table 27 below.
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Table 27. Regression analysis of the effects of quality of treatment, quality of decision,
client-centred and court-focused factors on procedural justice judgments
Independent Variable

Beta Weight (b/SE)

Quality of treatment

.75 (.84/.16) ***

Quality of decision

.36 (.41/.14) **

Client-centred

-.22 (-.26/.11)*

Court-focused

-.01 (-.00/.05)

Adjusted R2

.84***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.05*, p < 0.01 ** p < 0.001***

For distributive justice, the five predictor variables of quality of treatment, instrumental
concerns, client-centred, interest-based and lawyer-directed approaches in combination
accounted for 56% (53% adjusted) of the variance, and R was significantly different from
zero, F (4, 80) = 18.95, p < 0.001. For this analysis, the client-centred and interest-based
approaches and quality of treatment variables weren’t significant independent predictors but
the instrumental variable was a significant predictor, ß = .20, p < 0.05, and the lawyerdirected approach was a significant negative predictor, ß = -.26, p > 0.01. These results are
presented in Table 28 below.

Table 28. Regression analysis of the effects of quality of treatment, instrumental, interestbased, client-centred and lawyer-directed factors on distributive justice judgments
Independent Variable

Beta Weight (b/SE)

Quality of treatment

.19(.30/.24)

Instrumental

.20 (.30/.15) *

Client-centred

.21 (.30/.24)

Interest-based

.16 (.19/.12)

Lawyer-directed

-.29 (-.50/.15) **

Adjusted R2

.53***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.05*, p < 0.01 **.
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Thinking about what would make advice seem fair if the instrumental concerns were
removed (as would perhaps replicate a true conflict resolution process or a Court situation
where favourability of the client’s position is not relevant or perhaps not known), the
regression analysis on the distributive justice criterion was conducted without the
instrumental concerns. In this instance, the variables accounted for 49% (47% adjusted) of
the variance, and R was significantly different from zero, F (4, 80) = 19.05, p < 0.001.
Again, the client-centred and quality of treatment approaches were not significant
independent predictors but this time, the interest-based approach was an independent
positive predictor, ß = .31, p < 0.01 and the lawyer-directed approach was a significant
negative predictor, ß = -.26, p > 0.01. This is an interesting result in terms of clients’
perceptions of the fairness of the advice in situations where they are blind to the
favourability of their particular position and will be discussed further below. The results are
presented in Table 29 below.
Table 29. Regression analysis of the effects of quality of treatment, interest-based, clientcentred and lawyer-directed factors on distributive justice judgments

Independent Variable

Beta Weight (b/SE)

Quality of treatment

.13 (.18/.22)

Client-centred

.26 (.37/.23)

Interest-based

.31 (.38/.12)**

Lawyer-directed
Adjusted R2

-.26 (-.45/.16) **
.47***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.01 **.

Further, the curious result for the procedural justice regression motivated the researcher to
conduct a preliminary exploratory analysis using a hierarchical regression, which measured
how much variance in the criterion variable (procedural justice) could be accounted for by
the individual client-centred variables once the quality of treatment variables had been
excluded.

The results are summarised in Table 30 below with only those individual

variables producing a significant result at the second step included in the table.
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Table 30. Hierarchical regression analysis of the effects of the quality of treatment and
client-centred variables on procedural justice judgments

Independent Variable
Procedural justice

2nd step

Beta Weight

R2 (sR2) = .02

Quality of treatment variables
-

honest explanations

.34 (.36/.12) **

-

understand how lawyer
arrives at advice

.45 (.42/.08) ***

Client-centred variables
-

-.17(-.15/.07) ***

seems flexible

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.01 ** p < 0.001***

This result is worthy of note, but as discussed above, it should be treated with caution.
Firstly, the model as a whole showed that there was no significant change in R square with
the addition of the client-centred variables, indicating that as a whole the quality of
treatment variables subsumed the client-centred effects in predicting procedural justice.
The major quality of treatment predictors were the trust variables of providing honest
explanations and communicating ideas so that the client could ‘understand how the lawyer
arrives at his or her advice. However, the more interesting result is the negative impact of
the ‘seems flexible and able to meet the needs of my particular situation’ variable, which
was a significant negative independent predictor of procedural justice. The result seems to
indicate that for family clients to view the process of their meetings with their lawyers as
procedurally fair, the clients prefer their lawyers to be confident and strong on the process,
and not variable or flexible in terms of how they conduct their meetings.
Further curiosity at this particular result led the researcher to repeat the hierarchical
regression with the distributive justice variable as the criterion variable. For the distributive
justice variable, the model showed that there was a significant change with the clientcentred variables uniquely explaining 16% of the variance in the distributive justice
judgments over and above the quality of treatment variables. The client-centred variable
that was a significant independent predictor of distributive justice was again the ‘seems
flexible’ variable, although this time it was a significant positive predictor. The significant
positive quality of treatment variables were the voice variable ‘considers my needs’ and the
‘took my needs into account’ variable, while the negative predictor was the informational
justice variable ‘gained enough information to make the right decisions’. The latter result
suggests that the clients prefer that their lawyers don’t give them too much information of a
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legal nature and that the lawyers take responsibility for making the legal decisions (as
opposed to the process decisions). The results are summarised in Table 31 below, and
again, only those individual variables producing a significant result at the second step are
included in the table.
Table 31. Hierarchical regression analysis of the effects of the quality of treatment and
client-centred variables on distributive justice judgments

2nd step

Independent Variable
Distributive justice

Beta Weight

R2 (sR2) = .16**

Quality of treatment variables
- considers views
- took needs into account
- enough information to
make the right decision
Client-centred variables
- seems flexible

.49 (.54/.19)**
.31 (.35/.18)**
-.35 (-.36/.16)*
.60 (.65/.15) ***

NOTE: Numbers in parenthesis are the unstandardised regression coefficients and its standard error,
p < 0.05*, p < 0.01 ** p < 0.001***

These results are intriguing and challenging for lawyers. They seem to indicate that for
clients to see the process of the meetings with their lawyers as fair, they prefer that their
lawyers are strong (as opposed to flexible) on process, but for the clients to see the lawyers’
advice as fair, the lawyers need to be flexible enough in their advice so as to allow it to be
malleable to the clients’ changing needs. The results also indicate that the lawyers must
balance being firm on taking responsibility for forming their advice while ensuring that they
consider the client’s views and give honest and straightforward explanations for the advice.
Still mindful of the multi-collinearity caveat, these interesting results will be further
discussed in the discussion section below.
Client characteristics and lawyer’s approach

These results led to the next series of investigations in the Interaction section: how did the
particular characteristics of the client influence the general ratings of procedural justice and
distributive justice? To undertake these investigations, and in recognition that lawyers use a
mix of adversarial and conciliatory behaviours in their work, the conciliatory and
adversarial approach scales were collapsed into comparison groups: conciliatory,
adversarial, neither, or both. For the conciliatory approach, if the client rated the lawyer as
higher than three on the conciliatory approach scale and lower than a three on the
adversarial approach scale, then this was considered a conciliatory lawyer. The adversarial
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lawyer was one the client rated higher than three on the adversarial approach scale and
lower than three on the conciliatory approach scale. A neither conciliatory nor adversarial
lawyer was one the client rated below three on both approach scales and a both adversarial
and conciliatory lawyer was one the client rated higher than three on both approach scales.
At this point, it was considered necessary also to collapse the client characteristics scales
into a single variable of non-adjusted or adjusted, which was computed from the means of
the anger, sadness, attachment insecure, reluctant and attachment disparate variables. From
the previous analyses and from a review of the literature, these client characteristics were
considered the most salient indicators of non-adjustment to the divorce. The humiliation
variable could have been included in the computation, but as it was so highly correlated
with the anger and sadness variables and as the theoretical implications of this construct had
not been fully investigated in the literature review, it was decided not to include it in the
forthcoming interaction analyses. The means of the variables were added and then divided
by five (the attachment disparate variable mean was divided by two before adding to the
equation). Comparison groups were also made from this variable, that is those clients
scoring higher than three on the non-adjusted variable were classified as non-adjusted,
whilst those scoring lower than three were considered adjusted.
Before the analyses were run on the major justice variables, in order to test the validity of
the various claims that researchers and theorists (Bickerdike, Baum, Sbarra and Emery
mentioned above) had made about the importance of initiator status on the client’s
emotional response to the separation, an analysis was run on whether the initiator status of
the client made a difference to the client’s level of adjustment. In accord with the various
claims, a one-way ANOVA showed that there was a significant difference between initiator
status groups on the level of divorce adjustment with non-initiators scoring significantly
higher on the non-adjusted variable than the initiators, F (4, 74) = 3.17, p < 0.05.
Independent t-tests were then run between the adjusted and non-adjusted groups on the
procedural and distributive justice ratings. The results showed that the adjusted group rated
the procedural and distributive justice from their lawyers as higher than the non-adjusted
group, t (72) = -4.40, p < 0.001, t (72) = -2.63, p < 0.01 respectively.
From the previous analyses, the results above were expected. However, now with the
reduced groupings, it was considered appropriate to investigate how the clients with the
characteristics of adjusted or non-adjusted, and experiencing conflict or not, interacted with
their lawyers who approached their work in a conciliatory or adversarial manner.
To conduct these investigations it was necessary to compute a further variable, this one
being a non-adjusted + conflict variable. This variable grouped the non-adjusted and
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adjusted clients with the level of conflict that they were currently experiencing, so that there
were four groups: non-adjusted + high-conflict (higher than three on the current level of
conflict scale), non-adjusted + low-conflict (lower than three on the current level of conflict
scale), adjusted + high-conflict, and finally, adjusted + low-conflict. Tests were then
conducted using the factorial ANOVA to determine whether the interaction of the
lawyering approach of the lawyers influenced the clients’ perceptions of procedural and
distributive justice.
Factorial ANOVAs were performed on the procedural justice and distributive justice
variables in 4 x 4 (non-adjusted + conflict x conciliatory/adversarial) designs. Because
there were fewer than two cases in several of the groups, the Tukey HSD post hoc tests
were not performed for the conciliatory/adversarial design, and thus the descriptive
statistics and the profile plots had to be examined to get a full picture of the results. The
profile plots are reproduced below and these graphically indicate that those clients with a
conciliatory lawyer in all instances perceived their lawyers as procedurally and
distributively fair regardless of their adjusted or non-adjusted + conflict status. Clients who
reported that their lawyers were both conciliatory and adversarial also reported higher
procedural and distributive justice ratings than those clients who reported that their lawyers
were adversarial or neither adversarial nor conciliatory.
On the distributive justice rating the conciliatory/adversarial main effect was found to be
significant and so was the interaction effect: conciliatory/adversarial, F (3, 67) = 6.44, p <
0.001; non-adjusted + conflict, F (3, 67) = 0.856, p < 0.05; and non-adjusted + conflict x
conciliatory/adversarial, F (6, 67) = 3.20 p > 0.5. The statistics revealed that although it
was not significant on its own, the non-adjusted + conflict effect was significant on ratings
of distributive justice when combined with the conciliatory or adversarial effect. Overall,
all the clients rated the conciliatory lawyer as high or very high and all clients except the
adjusted-low-conflict clients rated the both conciliatory and adversarial lawyer’s advice as
fair. All clients, except the adjusted, high-conflict clients rated the adversarial lawyer as
low on distributive justice.
On the procedural justice rating all the items had a main effect and the interaction was
significant, indicating that both the conciliatory or adversarial approach of the lawyer and
the non-adjusted and conflict status of the clients independently influenced procedural
justice ratings, and the interaction between these variables also influenced procedural
justice
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ratings: conciliatory/adversarial, F (6, 67) = 4.50, p < 0.01; non-adjusted + conflict, F (3,
67) = 3.56, p < 0.05; and non-adjusted + conflict x conciliatory/adversarial, F (6, 67) = 2.58,
p > 0.5. Again, all the clients rated the conciliatory lawyer as high and all but the nonadjusted, high-conflict clients rated the both adversarial and conciliatory lawyer as high in
procedural justice.

These analyses were suspect in that the homogeneity of variance

assumption had been violated, so the interpretation of these effects must be undertaken with
caution and examined for the general trend only, not for strict analyses of significant
effects. Nevertheless, the results are interesting and are tabulated in Table 32 and illustrated
in Figures 4 and 5 below.

Table 32.
Interactions between conciliatory, adversarial, neither conciliatory nor
adversarial, and both conciliatory and adversarial lawyers and adjusted or non-adjusted
clients + high or low-level current conflict on procedural and distributive justice judgments

Client
characteristics

Clients in general

Conciliatory
lawyer

Adversarial
lawyer

Neither
adversarial nor
conciliatory

Both adversarial
and conciliatory

Proc

Dist

Proc

Dist

Proc

Dist

Proc

Dist

High

High

Low

Very
low

Lowmid

Low

High

High

Adjusted

Conflict

Nonadjust

High

High

High

Mid

Very
low

No
clients

No
clients

Very
low

High

Nonadjust

Low

High

High

Low

Very
low

Mid

Mid

High

High

Adjust

High

High

Mid

No
clients

No
clients

No
clients

No
clients

High

High

Adjust

Low

High

High

Mid

Low

Mid

Mid

High

Mid
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Figure 4. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x adversarial or conciliatory lawyers on ratings of procedural justice
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Figure 5. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x adversarial or conciliatory lawyers on ratings of distributive justice
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The high ratings for most of the clients on the justice judgments for the conciliatory or both
the adversarial and conciliatory lawyer led the researcher to consider which aspects of the
both adversarial and conciliatory approach the clients found fair—was it the conciliatory
part, or the adversarial part, and if so which aspects of both were important for the
particular judgments?

To investigate these questions further, factorial ANOVAs were

performed on the procedural and distributive justice variables in 4 x 2 (non-adjusted +
conflict x court-focused/lawyer-directed/client-centred or interest-based) designs. Because
there were fewer than two cases in many of the groups, the Tukey HSD post hoc tests were
not performed for the four factors of the conciliatory/adversarial design, and thus again, the
descriptive statistics and the profile plots had to be examined to get a full picture of the
results. In addition, the homogeneity of variance assumption was violated in many of the
analyses; therefore, again, the descriptive statistics and profile plots were examined for the
general trend only, not for strict analyses of significant effects. The profile plots for these
analyses are illustrated in Figures 6 – 13 below.
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Figure 6. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x client-centred lawyers on ratings of procedural justice
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Figure 7. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x interest-based lawyers on ratings of procedural justice
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Figure 8. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x lawyer-directed lawyers on ratings of procedural justice
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Figure 9. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x court-focused lawyers on ratings of procedural justice
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Figure 10. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x client-centred lawyers on ratings of distributive justice
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Figure 11. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x interest-based lawyers on ratings of distributive justice
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Figure 12. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x lawyer-directed lawyers on ratings of distributive justice
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Figure 13. Profile plot graphs of the univariate analysis of variance of non-adjusted +
conflict clients x court-focused lawyers on ratings of distributive justice
Table 33 provides a summary table of the results of the ANOVAs. A brief overview of the
results suggests the following:


clients with all types of characteristics (adjustment and current conflict)
rated the client-centred lawyer as either high or very high in terms of
procedural and distributive justice (fairness of advice);



non-adjusted, high-conflict clients reacted poorly to the lawyer-directed
lawyer in terms of distributive justice;



non-adjusted, low-conflict clients viewed the adversarial (lawyerdirected and court-focused) poorly in terms of both procedural justice
and distributive justice;



adjusted, high-conflict clients viewed lawyers who worked from all
aspects of the adversarial and conciliatory approach as more
procedurally fair;



adjusted, low-conflict clients viewed the client-centred lawyer as more
procedurally fairer than all other types of lawyers; and
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those clients with high-conflict rated the court-focused lawyer as high in
terms of the fairness of the advice that the lawyer gave (distributive
justice).

Table 33. Interactions between the client-centred, interest-based, lawyer-directed and courtfocused lawyers and adjusted or non-adjusted clients + high or low level current conflict on
procedural and distributive justice judgments

Client-centred
approach

Interest-based
approach

Lawyer-directed
approach

Court-focused
approach

Proc.

Dist.

Proc.

Dist.

Proc.

Dist.

Proc.

Dist.

Very
High
(mean
=4.52)

High
(mean =
4.09)

High
(mean =
4.37)

High
(mean =
3.99)

Mid
(mean =
3.44)

Low
(mean =
2.56)

High
(mean =
4.04)

High
(mean =
3.76)

Client
characteristics

Clients in general

Adjust

Conflic

Non-adjust

High

High

Very
High

High

Very
High

Mid

Very low

Mid

High

Non-adjust

Low

High

Very
High

Mid

High

Low

Very low

Low

Mid

Adjust

High

Very
High

Very
High

Very
High

High

Very
High

Very
High

Very
High

Very
High

Adjust

Low

Very
High

Very
High

High

High

Mid

Low

High

Mid

Noticeable low ratings occurred for the non-adjusted clients on both scales for the lawyerdirected lawyer. On the procedural justice scale, the non-adjusted, low-conflict clients rated
the lawyer-directed lawyer as low and on the distributive justice scale, the non-adjusted
(high or low conflict) clients rated the lawyer-directed lawyer as very low.
Overall, the results showed that when lawyers are purely adversarial, most clients see the
lawyering process as potentially procedurally and distributively unfair (except high-conflict
clients). However, when lawyers use adversarial behaviours in balance with conciliatory
behaviours, the clients are likely to be view the process as procedurally fair. In particular,
non-adjusted clients prefer the balance to include more conciliatory type behaviour than the
adversarial type, and high-conflict clients are satisfied with a balance of conciliatory and
adversarial so long as the adversarial type behaviours are court-focused and not lawyerdirected when the client is non-adjusted. Generally, it appears that all types of clients prefer
185

the client-centred approach but also view certain adversarial type behaviour favourably in
certain circumstances. For instance, adjusted, high-conflict clients react well to the courtfocused and lawyer-directed behaviours but not many other groups do the same, and
particularly not so when conciliatory behaviours are absent. The theoretical implications of
this rather complex set of results will be discussed in more detail in the Discussion section.
Emotional response to the legal dispute and lawyer’s approach

In addition to the difference in perceptions between clients with different client
characteristics, factorial ANOVAs were performed on the procedural and distributive
justice variables in 2 x 2 (conciliatory/adversarial x negative/positive or both response to the
legal dispute ) design. The ANOVAs showed that clients showing a negative or positive
response to the legal dispute also reacted differently to the adversarial or conciliatory
approach of the lawyer.
In general, regardless of the clients’ response to the legal dispute, the clients rated the
conciliatory lawyer as highly procedurally fair. However, those clients who reported a
positive response to the legal dispute rated the adversarial lawyer as procedurally and
distributively unfair. This result might have something to do with the scant numbers of
clients who performed in this grouping; however, the limitations to the interpretations of
these results because of the relatively low numbers of participating clients will be discussed
further below. However, for now it is clear that, similarly to the non-adjusted clients, those
clients who reported negative responses to the legal dispute reacted more favourably to the
conciliatory lawyer than they did to the adversarial lawyer, with the adversarial lawyer
receiving some very low justice judgments. The profile plots of the factorial ANOVAs are
presented in figures 14 and 15 below.
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Figure 14. Profile plot graphs of the univariate analysis of variance of negative or positive
response to the legal dispute clients x conciliatory or adversarial lawyers on ratings of
procedural justice
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Figure 15. Profile plot graphs of the univariate analysis of variance of negative or positive
response to the legal dispute clients x conciliatory or adversarial lawyers on ratings of
distributive justice
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Level of conflict

Some final analyses in the interactions section of the results involve investigations into the
level of conflict that the clients were experiencing and the interaction with their lawyers in
this regard. One of the more important investigations is whether the intervention of the
lawyers made a difference to the level of conflict in the co-party relationship. A simple
cursory investigation of the level of conflict that clients experienced during the marriage
and the level of conflict that they currently experienced showed that all the scores on the
conflict variables were reduced after the lawyer interventions. This might have more to do
with the simple act of the separation and the fact that the former partners are no longer in
proximity to one another, but it certainly shows that contrary to the government’s beliefs,
the lawyers are not exacerbating the disputes and raising the level of conflict between the
parties.
One-way ANOVAs conducted on the level of ‘conflict during the marriage’ and the ‘current
level of conflict’, and ‘fear for children during the marriage’ and ‘current fear for children’,
with an adversarial or conciliatory lawyer, showed that the only group where there was a
difference in means was on the ‘fear for children’ scale where those clients with an
adversarial lawyer reported an increase in fear. It was a slight and statistically insignificant
increase (difference in mean 2.25 for ‘fear for children during the marriage’ and 3.05 for
‘current fear for children’) yet led to a further investigation of whether the adversarial type
of lawyer for these clients was lawyer-directed or court-focused. The one-way ANOVAs
showed that for the court-focused lawyer the mean difference in current fear for children
were significantly higher than for those clients who reported that their lawyers were not
court-focused, F (1, 81) = 4.90, p < 0.05. There was no similar significant finding for the
lawyer-directed lawyer. The finding of the court-focused lawyer increasing the worry for
the safety of the children of these clients could be a result of a difference in clients who are
experiencing fear for their children perceiving their fear as higher due to the approach of
their lawyer, namely, adversarial lawyers might enhance the perception of fear.
Alternatively, it might be that these types of clients perceive their lawyers differently,
namely perceive them as more adversarial than their less fearful counterparts do. It is
notable that there were no significant differences found between the conflict or fear for the
children groups on the client-centred or interest-based approaches.
A final analysis in the conflict section relates to the result reported above, that a high
number of clients (28%) reported that their lawyers had told them that they must attend
FDR but that their lawyer did not seem to think that FDR would help resolve the matter.
Thinking that this finding could have been a result of the lawyer judging that the level of
conflict in the client’s co-party relationship, or the level of fear for safety of the children,
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made the matter unsuitable for mediation or FDR, independent t-tests were conducted on
the variables experiencing current conflict or not, or ‘worrying about the children or not’
and ‘Tells me I must attend FDR…”. The results showed that significantly more clients
who were currently worrying about the safety of their children reported that their lawyers
had told them that that they did not think that FDR would help resolve the matter, t (82) =
2.20, p < 0.05. No significant differences were found with angry or past conflict clients, or
those with the other client characteristics described above. The results suggest, therefore,
that the current level of fear for the welfare of the children that the client is experiencing is
an important factor in the lawyer determining whether an FDR process will resolve his or
her client’s matter. Notably the number of clients who had a high level of current fear for
the safety of their children (three or above) was 33%, which reflects the 28% of clients who
reported that their lawyers had told them about FDR but did not think that it would help
them.
Concluding investigations

The section above concludes the analysis of the data pertaining to the major propositions of
the study. It was considered necessary, however, to run some further investigations into
possible confounding variables. Does the adversarial or conciliatory approach of the lawyer
intervention influence the course of the dispute resolution process?

Were there any

systematic differences noted between how family lawyers treat their high-end divorce
clients compared to their lower-end clients? Were there any differences between clients
recruited from the Court and those recruited from outside the court system? And finally,
where it was possible to match the lawyer with his or her specific client(s), to what extent
did the clients see the lawyer’s intervention style in the same way as the lawyer reported it
in his or her questionnaire, and to what extent did the clients see the same lawyer similarly
or differently?
Course of the dispute resolution process
The results reported in the main sections above have clearly shown that if the clients in the
sample perceived their lawyers as adversarial and as promoting adversarial dispute
resolution processes, namely Court, then the clients were less likely to want to follow their
lawyers’ advice on the choice of process to resolve their disputes. However, an analysis of
what the clients perceived was most likely to be the dispute resolution process used was
considered a better indicator of how the type of lawyer intervention might influence the
course of the dispute resolution process. In other words, what do the clients expect will
happen? Do they foresee themselves as being able to counter their lawyers’ adversarialism?
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Do clients with a conciliatory lawyer see themselves as co-operating with their lawyer and
continuing on the path that the lawyer thinks is best for them?
To undertake these investigations, comparison groups were made between those clients
whose ‘ideal’ process matched their ‘most likely’ process and those clients whose ‘ideal’
and ‘most likely’ did not match. For the conciliatory or adversarial approach rating, the
original conciliatory and adversarial scales were used. In the first analyses, in terms of
whether the clients’ ideal choice of process matched their most likely to happen process,
independent t-tests showed significant differences between groups depending on how high
the client rated the adversarial approach and conciliatory approach of the lawyers. The
higher the adversarial approach of the lawyer, the more likely the clients were to report that
what they expected to happen was different from what they would ideally like to happen, t
(78) = -3.22, p < 0.01. With a conciliatory-orientated lawyer, the higher the conciliatory
approach of the lawyer, the more likely the clients were to report that what they expected to
happen was the same as what they would ideally like to happen, t (78) = 2.03, p < 0.01.
This result led to the questions - did this mean that the clients with an adversarial lawyer
considered themselves more likely to do what their adversarial lawyers wanted them to do
regardless of what they ideally wanted to do – and did clients with a conciliatory lawyer
consider themselves more likely to do what they wanted to do regardless of what their
lawyers thought was the best process for them?
To test this, comparison groups were made between those clients whose most likely process
and the process that the lawyer thought was the best process to resolve the dispute were the
same, and those for whom these processes were not the same. Factorial ANOVAs were
conducted to see if the level of adversarial or conciliatory approach of the lawyer influenced
those clients whose most likely process and what their lawyers thought was the best process
matched, and for whom they did not match.
Firstly, the factorial ANOVA for the adversarial approach showed that there was no
significant main effect between the two groups, but the descriptive statistics and profile
plots showed (post hoc tests were unable to be performed as there were fewer than three
groups) that the lower the adversarial approach of the lawyer, the more likely that the
clients’ ideally and most likely would be the same; and as the adversarial approach of the
lawyer increased, the more likely that the client expected that lawyer’s best process would
be the process that he or she thought was most likely to happen. In other words, the higher
the client perceived the adversarial approach of the lawyer, the more likely the client
expected that he or she would end up following the lawyer’s choice of process even though
it was not what the client ideally wanted to happen.
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For the conciliatory lawyer, again there was no significant main effect, but the descriptive
statistics and profile plots showed that what the client ideally wanted and what he or she
expected was most likely to happen were more likely to be the same the higher the
conciliatory approach of the lawyer. Further, even if the client perceived that what the
conciliatory lawyer thought was the best process conflicted with what the client ideally
wanted to happen, the client still expected that what he or she (the client) wanted to happen
would occur. This indicated that the client perceived that what he or she wanted to occur
was more likely to occur with a conciliatory lawyer even though the conciliatory lawyer did
not think that it was necessarily the best choice of process. An extension of this analysis
suggests that clients of conciliatory lawyers do not expect that their lawyers will influence
them away from their choice of dispute resolution process, whereas with the adversarial
lawyers, the clients expect that they will probably end up doing what their lawyer wants
them to do in terms of choice of process. The profile plots for these two analyses are
presented in Figures 16 and 17 below and the theoretical implications of the results will be
discussed in Chapter 10.
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ideally and most likely the same

Figure 16. Profile plot graphs of the univariate analysis of variance of client’s choice of
process and lawyer’s choice of process across ratings of adversarial approach of the lawyer
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Figure 17. Profile plot graphs of the univariate analysis of variance of client’s choice of
process and lawyer’s choice of process across ratings of conciliatory approach of the lawyer

High-end family law clients
Hunter proposed that Australian family lawyers tend to manage their higher-income clients
more closely than they do their lower-income clients. To test this, an independent t-test was
conducted to see whether the family lawyers in the sample referred their higher-income and
higher asset-pool clients to ADR more or less frequently than their lower-end counterparts.
The analysis showed that the higher-income clients reported that they were referred to ADR
significantly less frequently than the lower-income clients, t (91) = -2.31, p < 0.05 and
similarly, the higher asset-pool clients reported that they were referred to ADR significantly
less frequently than those clients with a lower asset-pool for distribution, t (87) = -2.66, p <
0.01.
These results certainly seem to indicate that the family lawyers in the sample tended to treat
their higher-end clients differently from their lower socio-economic clients in terms of
referral to ADR. However, further detailed analyses were required before a conclusion
could be drawn that the lawyers ‘more closely managed’ their higher-end clients including
an analysis of whether the higher-end clients had had more face-to-face meetings with their
lawyers, and an analysis of whether they had been represented for a longer period of time
than their lower-end counterparts. One-way ANOVAs showed that the higher asset-pool
clients had been represented by their lawyers for longer and had more face-to-face meetings
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than the lower asset-pool clients, but the differences between these groups were not
significant.
Although the preliminary investigations seemed to indicate that there might well have been
a difference in the way that the family lawyers treated their higher socio-economic clients
compared to their lower socio-economic clients, due to the sample size (only 2 clients with
a $2 million + asset-pool), the current investigation was limited in how thoroughly it could
explore these issues. Future research in the area could make a closer analysis of these
issues and within a broader cross-section of family law clients.
Matching lawyer and client questionnaires
In terms of the matching lawyer and client data, the first analysis was a rudimentary level
examination of whether the lawyers described themselves in the same way as their clients
described them. On a deeper level, and of more particular interest, was the analysis of
whether those clients whose questionnaires pertained to the same lawyer perceived the
lawyer’s approach and fairness the same or differently, and if perceptions did differ
between the clients, whether these differences were due to the clients’ characteristics or
some other mediating factors.
The first analysis of whether lawyers describe themselves in the same way that their clients
perceive them, involved an examination of all the matching client-lawyer questionnaires.
The table below sets out whether the lawyer and client matched in their responses on the
description of adversarial/conciliatory approach, on their ratings on the conciliatory or
adversarial scales and on the referrals to ADR (the service to which the lawyer reported that
he or she made the most referrals is described). The results are mixed, but do tend to show
that the lawyers’ descriptions of themselves and the clients’ descriptions of their lawyers do
not tend to match. This is in accord with the results found above, namely that family
lawyers were more readily able to recognise when they were working in a conciliatory
manner and describe it as such, but family law clients were more able to recognise and
describe lawyers who were working in an adversarial manner rather than those who were
working in a conciliatory manner.
The results also showed that the lawyer and client ratings on the adversarial and
conciliatory scales were not that far apart: namely, that the lawyers’ ratings of their own
conciliatory or adversarial approach seemed to match the clients’ ratings of the lawyers’
approach. However, the ‘referral to ADR’ variable again showed some mixed results.
Despite all the lawyers reporting that they referred their clients to ADR/FDR some of the
clients recorded that they had not been referred to any service. A closer look at these clients
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revealed that they were mostly high-income or high asset-pool clients, were non-adjusted or
had been represented by their lawyer for less than two months.
Table 34. Matching lawyer and client data on description, approach and referrals to ADR
Matching lawyer and
client

Matching
descriptions

Conciliatory
approach

Adversarial
approach

Most referrals to
ADR/FDR
Referred to ADR

Lawyer 1
Client 1
Client 2
Client 3

1 = extremely con
2 = conciliatory
3 = midpoint
5 = extremely ad.

High
High
High
Very high

Mid
Low
Low
Low

Comm.mediation
Comm.mediation
Comm.mediation
Comm.mediation

Lawyer 2
Client 1
Client 2
Client 3

2 = conciliatory
3 = midpoint
4 = adversarial
1 = extremely con.

High
High
High
Low

Low
Low
Low
Low

Comm.mediation
FRC
None (highincome, non-adj.)
None (highincome + assets).

Lawyer 3
Client 1
Client 2
Client 3
Client 4

1 = extremely con
2 = conciliatory
3 = midpoint
1 = extremely con.
1 = extremely con.

High
High
High
High
Very high

High
Low
Low
Low
Mid

FRC
Comm.mediation
None ( < 2 months
None (< 2 months
FRC

Lawyer 4
Client

3 = midpoint
5 = extremely adv.

Mid
High

High
Mid

Comm.mediation
FRC

Lawyer 5
Client

3 = midpoint
3 = neither one…

High
High

Mid
Low

Comm.mediation
FRC, counselor,
relationship serv.

Lawyer 6
Client

3 = midpoint
1 = extremely con

Mid
High

Mid
Mid

Counsellor
None (high assetpool)

Lawyer 7
Client

2 = conciliatory
5 = extremely ad.

Very high
High

High
Mid

Comm.mediation
Comm.mediation

Lawyer 8
Client

3 = midpoint
1 = extremely con.

Low
-

High
Low

Legal Aid/couns.
None (highincome)

Lawyer 9
Client

2 = conciliatory
1 = extremely con

Mid
Mid

High
Low

Counsellor
None (highincome)
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Lawyer 10
Client

1 = extremely con
3 = midpoint

High
High

Mid
Low

Counsellor
FRC, mediation
etc

Lawyer 11
Client

2 = conciliatory
3 = midpoint

High
Mid

Mid
Low

Private mediator
None (nonadjusted)

Lawyer 12
Client

3 = midpoint
3 = midpoint

Mid
-

Mid
-

Counsellor
None (high assetpool)

Lawyer 13
Client

3 = midpoint
3 = midpoint

Mid
High

Mid
Mid

Counsellor
Private mediator

Lawyer 14
Client

2 = conciliatory
1 = extremely con

Mid
High

High
Low

Comm.mediation
Counselling,
mediation etc

Lawyer 15
Client

1 = extremely con
4 = adversarial

High
Mid

High
Low

Counsellor
Counsellor

Lawyer 16
Client 1
Client 2

2 = conciliatory
3 = midpoint

Mid
High

Low
Low

Mediation
Counsellor

Lawyer 17
Client 1
Client 2

3 = midpoint
3 = midpoint

High
High

Low
Low

Counsellor
Mediator

Lawyer 18
Client 1
Client 2
Client 3
Client 4
Client 5

4 = adversarial
3 = midpoint
2 = conciliatory
3 = midpoint
2 = conciliatory

High
High
High
Mid
High

Low
Mid
Low
Low
Low

Comm.mediation
FRC
Comm mediation
None (2 weeks)
None (highincome)

Part of the results for the matching client questionnaires, where three or four clients
matched one lawyer (Lawyers 1, 2 and 3 above) or two clients matched one lawyer (Lawyer
16 and 17 above), are outlined above. For the results where the clients matched the one
lawyer but there wasn’t a matching lawyer questionnaire these results still proved useful.
For Lawyers 1, 2 and 3, where the three clients matched the one lawyer and there was a
matching lawyer questionnaire, and for Lawyer 18 where five clients matched the one
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lawyer but the lawyer did not return a matching lawyer questionnaire, further interesting
data is outlined below:


For Lawyer 1:

this Sydney private law firm lawyer handles over 50 family

law matters a year but only 50% of her work is family law work—none of it is
Legal Aid work. She described herself as extremely conciliatory, she has no
other degrees other than law, and she reported that less than five cases that she
handled over the past year had gone to trial. She settles most of her cases
through conferencing or negotiation with the other party and has had nine days
of ADR training from an ADR training provider. Her charge out rate is at the
higher-end of the scale ($250-$500 per hour) and she reported that she made
most of her ADR referrals to a community mediation service. She rated herself
as high on the problem-solving negotiating scale, high on the conciliatory
behaviour scale and mid-level on the adversarial behaviour scale. Her three
female clients all reported that they had been referred to community mediation,
were all in their forties with children and had all been represented by the
lawyer for approximately two years. The clients reported that they had had
two, three, and four face-to-face meetings with the lawyer respectively. Client
1 described the lawyer as conciliatory (2) on the question ‘how would your
describe your lawyers’ approach to the resolution of your matter, Client 2 rated
her on the midpoint (3), and the Client 3 described her as ‘extremely
adversarial’ (5). All the clients rated her as working high on the conciliatory
scale (3.76, 4.53 and 4.00 respectively) and low on the adversarial scale (2.08,
1.23 and 2.00 respectively). Client 1 scored very highly on the angry, sad,
humiliated and attachment disparate scales and was classified as non-adjusted.
Client 2 was classified as adjusted and scored highly on the relieved scale,
while the Client 3 was attachment insecure. All the clients were experiencing
low levels of current conflict, although Client 3 had high past conflict (during
the marriage). All the clients rated the lawyers ‘quality of decision’ very high,
‘quality of treatment’ very high, and satisfaction with their lawyer as very
high. All fairness ratings were also very high, although Client 3 rated the
distributive justice as a ‘3’, which was a lower rating than the other two clients
gave. All clients reported an average emotional response to the legal dispute
and all rated the lawyer high on the ‘interest-based’ and ‘client-centred’
approaches and low on the ‘lawyer-directed’ and ‘court-focused’ approaches.
This is interesting data for its uniformity and the only real difference in ratings
between the lawyer and the clients is semantic; namely, the lawyer described
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herself differently from how the clients described her. Again, this is in accord
with the results found in the major analyses of the study.


For lawyer 2: this female lawyer is from Canberra working in a private law
firm, handling more than 50 matters per year and all of her work is family law
work with 25% of it being Legal Aid work.

She described herself as

conciliatory and she has an Arts degree as well as her law degree. She reported
that she took less than five matters to trial in the past year; settles most of her
cases through conferencing or negotiation with the other party; has had four
days of ADR training at university, and makes most of her referrals to
community mediation. She responded highly on the problem-solving scale,
high on the conciliatory scale and low on the adversarial scale. Of her three
clients (one male and two female), Client 1 reported that she had been referred
to a FRC, arbitration and a community relationship service, while the other two
clients reported that they hadn’t been referred to an ADR or FDR service. All
the clients were around the same age with children and reported around the
same length of representation (between 6 months to a year). Clients 2 and 3
were high-income (those not referred to ADR/FDR) and Client 1, who had
been referred to an ADR/FDR service, was a low income, low asset-pool client.
All of the clients had only had several (three, two and two respectively) face to
face meetings and Client 3’s former partner was unrepresented. The clients
described the lawyer as a ‘3-midpoint’, ‘4-adversarial’ and ‘1-extremely
conciliatory’ on the adversarial-conciliatory descriptive scale respectively, and
clients 1 and 3 described her as working high on the conciliatory scale (3.24
and 4.29 respectively) while the male client (Client 2) described her as working
at a mid-level of conciliatory approach (2.65). Clients 1 and 3 also reported her
as low on the adversarial scale (2.38 and 1.23), while Client 2 reported her as
working rather highly on the adversarial scale (3.23). Client 2 reported himself
as an angry, reluctant, humiliated initiator, who was classified as non-adjusted.
Client 1 reported being a little humiliated, however she was attached secure, as
was the male client, Client 2. The third client reported being attached insecure
and all the clients recorded being attached disparate. All the clients were
currently experiencing a low-level of current conflict, although Client 1 had a
mid-level past conflict. The two female clients rated the lawyer’s ‘quality of
decision’ as very high, while the male client rated it as low. Similarly, the
female clients rated the ‘quality of treatment’ as high, while the male client
reported it as low.

The female clients rated the lawyer as a

‘4’ on the
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satisfaction scale while the male client rated her as a ‘2’ for satisfaction and
similarly for the fairness scales, the females rated the lawyer very highly
whereas the male rated the fairness as low for all justice scales (‘2’). The same
pattern continued for the four approach scales with the females rating the
lawyer as highly client-centred and interest-based and low lawyer directed and
very low court-focused, while the male client rated the lawyer conversely, that
is quite high for the adversarial approaches and low for the conciliatory
approaches.
This is an interesting result and illustrates quite clearly the differences in the
male non-initiator non-adjusted perspective and the female initiator adjusted
perspectives. A further exploration of the male client showed that the client
ideally wanted to negotiate a settlement privately with his former partner but
reported that he thought that the matter was most likely to go to court, which is
what his lawyer thought was the best process to resolve the matter. With a high
negative response to the legal dispute, this male client appears to be rather
disgruntled with the family law dispute resolution experience and exhibits traits
in keeping with the results reported in the major analyses of the study.


For lawyer 3: this lawyer is a female lawyer from Western Australia with an
arts degree as well as law, working from a private law firm, handling more than
50 family law matters a year, and with 75% of her practice made up of family
law work and none of it being legally aided.

She described herself as

extremely conciliatory and reported that she had not had any ADR training.
Her charge-out rate is at the higher end of the scale ($250-$500 per hour) and
she reported that most of her referrals were to a FRC. She responded at a midlevel on the problem-solving scale, high on the conciliatory scale and high on
the adversarial scale. Her three clients were all females around the same age,
all with children but only Client 1 reported that she had been referred to an
ADR/FDR service, namely community mediation.

The lawyer had only

recently begun to represent Clients 2 and 3 (less than two months) whereas
Client 1 had been represented for over eight years. All the clients reported that
they were the initiators (or mostly the initiators) of the separation and all were
on a relatively low income with a low to mid level asset-pool for distribution.
The clients described the lawyer as a ‘1-extremely conciliatory’, ‘2conciliatory’ and ‘3-midpoint’ on the adversarial-conciliation scale respectively
and all reported her as working high on the conciliatory scale (3.24 and above)
and all reported her as working low on the adversarial scale. Client 3 reported
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that she felt angry, sad, humiliated and guilty (Client 1 also self-reported as
feeling humiliated and guilty) and all the clients reported feeling very relieved.
Client 2 had experienced high past conflict but all reported experiencing low
current conflict; all reported being attachment secure, although Client 2
reported being attachment disparate. All of the clients reported the quality of
decision, quality of treatment, satisfaction, and fairness judgments as very high.
All of the clients reported the conciliatory aspects of the lawyers’ approach as
high and the lawyer’s adversarial approach as low, except Client 2 who rated
the interest-based approach as low.
This was an interesting result for Client 2, although a cursory investigation
discovered that this client had experienced high past conflict, was attachment
disparate and had been represented by the lawyer for over eight years. This
result might have derived from the effect of the long-term representation and
the possibility that interest-based discussions were no longer relevant in the
circumstances. All of the clients reported a match between what they thought
the lawyer thought was the best process to resolve the matter and what they
though was most likely to happen, although the attached disparate client
ideally wanted to reconcile with their former partner and reported a mismatch
between what she ideally wanted to happen and what she expected would
happen. This result was probably more to do with the attachment disparate
characteristic of the client rather than a result of the interaction with the lawyer.


For lawyer 18: this lawyer is a female lawyer from Western Australia with no
matching data available as she did not return a lawyer questionnaire, but sent
coded questionnaires to her clients. Her five clients (two females, three males)
were all in their early forties with children. Clients 4 and 5 reported that they
had not been referred to an ADR/FDR service, but Client 5 had only been
represented for less than 2 weeks -Client 4 was high-income. Clients 1 – 4
reported that they were non-initiators of the separation but Client 5 was an
initiator. The clients described the lawyer as a ‘4-adversarial’, ‘3-midpoint’,
‘2-conciliatory’, ‘3-midpoint’ and ‘2-conciliatory’ on the adversarialconciliatory description scale respectively and all, except Client 4 who reported
her as working high on the conciliatory scale and all reported her as working
low or mid on the adversarial scale. Client 5 reported that he felt both sad and
relieved, while Client 2 reported that he felt angry, reluctant and humiliated.
Client 5 had experienced high past conflict but all reported experiencing low
current conflict and all reported being attachment secure, although Clients 2
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and 4 reported being attachment disparate. All of the clients reported the
quality of decision, quality of treatment, satisfaction, and fairness judgments as
very high, except Client 4 who, although rating the fairness judgments as high,
rated the satisfaction as very low.
This was an interesting result for Client 4. A cursory investigation of Client 4
discovered that this client also rated his instrumental concerns as low (low
favourability of advice etc), he was attachment disparate, reported the lawyer as
being low interest-based, mid client-centred, very low court focused and low
lawyer-directed. All of the clients reported wanting to follow the lawyer’s
advice on choice of process, including Client 4, therefore, the low satisfaction
rating might have had something to do with Client 4’s low instrumental score.
This would be a finding in accord with the results reported in the procedural
justice section above, where the instrumental concerns were found to be
significant predictors of satisfaction.
Lastly, as shown above, the two sets of matching data, where two clients matched the one
lawyer but there wasn’t a matching lawyer questionnaire, showed very little differences. A
closer investigation of the data revealed that the clients in each set were actually very
homogenous and therefore, not surprisingly, reported similar perceptions of their lawyers.
In summary then, this section of the results, shows that:


lawyers’ descriptions of themselves and the clients’ descriptions of their
lawyers do not tend to match (it appears that lawyers have a greater
understanding of conciliatory conduct and clients have a greater
understanding of adversarial conduct);



clients’ ratings of the lawyers’ approach on the conciliatory and
adversarial scales seemed to match the lawyers’ ratings of themselves
on the conciliatory and adversarial scales;



there was a discrepancy between what the lawyers reported that they did
in terms of referring their clients to ADR/FDR and what the clients
reported (the high-income or high asset-pool clients, non-adjusted, or
short-term represented clients reported no referrals to an ADR/FDR
service despite their lawyers saying that they frequently made referrals
to ADR/FDR services);
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there were apparent differences in the male non-initiator non-adjusted
client’s perceptions of the female lawyer compared to the female
initiator adjusted clients’ perspectives; and



there was a difference that a client with a low instrumental rating
reported his satisfaction with his lawyer as low, when the other four
clients of the same lawyer, with higher instrumental ratings, reported
that they were highly satisfied with the lawyer.

Clients from the Court setting
Finally, were any significant differences apparent in the lawyer-client interaction between
those clients who were recruited from within the Court environment (n= 65) and those who
were recruited from outside of the Family Court environment (n = 29)? A series of
independent t-test and chi-square tests were conducted and the results showed that there
were some significant differences found between these two groups.
Firstly, on the minor variables, those clients recruited from the Family Court environment
reported that they felt more ‘adjusted to the ‘separation/divorce’, t (90) = .143, p < 0.05,
while those clients recruited from the non-Court environment reported that they felt more
‘resentful’, t (84) = .972, p < 0.05. Further, the Court-recruited clients reported higher
instrumental concerns (in particular, higher advice favourability and comparability), t (82) =
-.579, p < 0.01 and reported feeling more ‘ready to resolve their disputes’, t (85) = -2.025, p
< 0.05 than their non-Court recruited counterparts.
On the major variables, the only significant differences that were found between the groups
were that:


those clients who were recruited from a non-Court environment reported
that their lawyers were not adversarial in their approach, while those
clients recruited from the Court environment reported that their lawyers
were adversarial in their approach, X2 (1, n = 84) = 4.15, p < 0.05; and



those clients recruited from the non-Court environment reported that
their lawyers thought that the best process to resolve their matter was a
co-operative process, while those clients recruited from the Court
environment reported that their lawyers thought that the best process to
resolve their matter was an adversarial process, X2 (1, n = 76) = 6.17, p
< 0.05.
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In light of the foregoing results, this series of findings is not surprising. It also confirms one
of the dominant findings of the study: namely, that the adversarial or conciliatory and cooperative approach of the family lawyer plays an important part in the interaction that takes
place between the lawyer and the client in family law dispute resolution.
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Discussion
9

LIMITATIONS

There were several dominant findings of the study and subject to the limitations outlined
below, the results suggest that:


Australian family lawyers belong to a cohesive legal culture and
predominately take a conciliatory and constructive approach to practice;



family law clients prefer the conciliatory and constructive family lawyer
to the adversarial type of family lawyer; and



the manner in which the clients view the quality of treatment and quality
of decision-making from the lawyer is integral to how the clients rate
the fairness of, and their satisfaction with, the lawyering experience.

However, before expanding on the theoretical and practical implications of these findings,
and arguing for the considerable value of the findings, the discussion will first address some
qualifications to the study that readers should keep in mind when considering the results.
9.1

Field studies

Firstly, despite field studies providing insights into relationships amongst variables that
closely approximate the complexity of the “real” world, there is an absence of ability to
exert experimental control in field studies and hence caution is required when interpreting
the results and in generalising them to other samples. The lack of experimental control can
often generate potential confounds; confounds often associated with data collection and
sampling procedures. In this study, for instance, there were some low response rates,
limited access to participants and the data collection process generated a lack of random
sampling and uneven group sizes, such that it could not be said that the samples were
representative of their respective cohorts: namely, Australian family lawyers or Australian
family law clients. In addition, the naturally occurring data produced a restricted range of
scores. This led to the violation of the assumptions of linearity and normality in some of
the analyses thus weakening the strength in some cases. In particular, the results revealed
that a high percentage of the clients rated their lawyers favourably in most of the major
elements of the study. This could have been caused by the relatively low response rates for
the client questionnaires.

Those clients who did not respond might have rated these

variables lower than those who were recruited and did respond. Alternatively, it could have
been due purely to the conciliatory and constructive approach of Australian family lawyers
and may therefore represent a “true” result.
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There were other factors inherent in the natural setting that could have potentially
confounded the data sets. The clients in the Courts were recruited when they were usually
in close proximity (sitting nearby) to their lawyers, and through pathways that were limited
in terms of finding family law clients who were less satisfied with their lawyers. The
lawyers were mostly recruited from the Conference, which was a specialised family law
conference, and as such, most of the lawyers would have been dedicated family lawyers,
although there were some generalists included in the sample. In addition, the family
lawyers who did respond might have been the more conciliatory type of family lawyers,
with the more adversarial lawyers choosing not to respond to the study. Further, as some of
the demographic group sizes were small, there may have been cultural, age or educational
differences that were not detected in the analyses.

These limitations are, in general,

artefacts of collecting data in a natural setting where it is not always possible to control for
potentially confounding variables.

Future research could overcome some of these

deficiencies by examining a larger data set. However, for now, although these issues
present limitations in terms of the accuracy of some of the statistical tests, they do not
greatly limit the importance of the findings.
9.2

Instruments

A second qualification of the study involves the construction of some of the instruments.
The adversarial and conciliatory construct, the negative and positive response to the legal
dispute construct, and the humiliation and relief construct were derived for the study in the
absence of any other instruments that specifically measure these aspects of family
lawyering, response to the legal dispute and adjustment to the divorce process. While the
constructs, in general, were found to have adequate levels of internal consistency, they have
not been validated on other samples. Future research will need to test these constructs on
additional samples to assess whether the scales are reliable and valid, and to test whether
the findings can be generalised to the larger population of family law clients and lawyers.
9.3

Major analyses

Finally, for many of the major analyses of the study, multiple regression was used. Cohen
and Cohen argue that the general principle for multiple regression is to use as few predictors
as the theoretical reasoning allows.259 In this study, due to the size of the sample, the
number of predictors was kept to a minimum, which might have reduced the complexity of
some of the investigations. However, while the researcher believes that no redundant
predictors were used and that the results were not weakened by the research design, future
research could reduce the number of predictors in some of the analyses or enlarge the
259

Jacob Cohen and Patricia Cohen, Applied Multiple Regression/Correlation Analysis for the Behavioural Sciences
(1975).
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research sample to enhance the robustness of the findings. Enlarging the research sample
would also help to alleviate the multi-collinearity issues that were noted with some of the
multiple regression analyses.
There were some similar concerns with the factorial ANOVA. Although, as with the oneway ANOVA, factorial ANOVA is robust against violation of assumptions, many of the
cell sizes were small and unequal. Throughout the reporting of the findings, analyses in
which the homogeneity of variance has been violated have been acknowledged and some of
the results were not reported when this occurred. Further, although the researcher could
have set the significance level as greater than .05 to protect against Type 1 error, it was
decided that because the research was conducted in an underdeveloped field and relied to
the most extent on theory to inform the interpretation of the results, there was confidence in
the significance level of .05 and confidence in the results in general.
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10

DISCUSSION OF RESULTS

10.1

Conciliatory and constructive lawyers

The central theme to emerge from all the analyses of the study is the dominant influence of
the conciliatory and constructive approach to family law practice. Before this study, there
was a lack of empirical data to support the various conceptualisations of the conciliatory
and constructive family lawyer, and the adversarial family lawyer for that matter. As a
result of this study, there is now a clearer understanding of the behaviours that underpin
each of these approaches and a confirmation that family lawyers do tend to incorporate
aspects of both of the approaches into their practices. There is also a clear indication that
family clients generally prefer the family lawyers who employ a conciliatory and
constructive approach, but also appreciate the use of the adversarial approach in certain
situations.
General trends
In general, in terms of the factors that characterise the two approaches, the results tend to
accord with the literature. The results show that those lawyers who approach their family
law work in a conciliatory and constructive manner exhibit interest-based, client-centred,
and problem-solving negotiation behaviour and have a positive attitude to ADR/FDR; while
those lawyers who are adversarial in their approach exhibit lawyer-directed and courtfocused behaviour, adversarial negotiation behaviour and have a negative attitude to
ADR/FDR. However, at a more specific level, two results emerged that seem to run counter
to the literature.

Firstly, those lawyers with a conciliatory approach were found to

emphasise the importance of protecting the client’s legal rights when the literature seemed
to suggest that this would be characteristic of an adversarial approach. Secondly, those
lawyers with an adversarial approach were found to have an ‘out-of-court settlement’ focus
while the literature seemed to suggest that this would be characteristic of a conciliatory
approach.
‘Out of court settlement’
Further analysis eventually revealed that the conciliatory lawyers also tended to focus on an
‘out of court settlement’ making it a behaviour common to both approaches. This raises
questions about the nature of the finding. Is it that adversarial orientated lawyers focus on
an out of court settlement that is ‘in the shadow of the law’ and therefore are still courtfocused, while conciliatory lawyers emphasise a more interest-based out of court settlement
and therefore are still more client-focused? The results of the study do not provide answers
to these questions, but the finding is certainly one that warrants further investigation.
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Understanding the nature of what type of ‘out of court settlements’ family lawyers are
seeking for their clients, and understanding that there might be a difference between the
way that two lawyers approach the settlement negotiations, may assist us to reconcile why
two negotiating lawyers might not be able to reach consensus in their out of court
negotiations.
Focus on protecting legal rights
Nonetheless, perhaps the result of greater importance in terms of government policy is the
finding that a client-centred/conciliatory approach to family lawyering is characterised by a
focus on protecting the legal rights of the client. The literature seemed to suggest that a
focus on legal rights would be characteristic of the adversarial approach to family lawyering
and suggested that while the conciliatory and constructive approach to family law entails a
more contextualised approach to rights, the conciliatory lawyer’s focus would be more on
meeting the client’s interests rather than on protecting the client’s legal rights. Yet the
results of this study show that the traditional notion of a lawyer protecting his or her client’s
legal rights is an essential part of the conciliatory and constructive lawyer’s approach—an
approach that family law clients clearly appreciate in terms of fairness and satisfaction.
This is an important result and one that the Government must not ignore in its drive towards
a less adversarial system. If a focus on protecting the client’s legal rights is part of an
approach to dispute resolution that family law clients clearly prefer, then any future policy
in this area must consider this when designing appropriate dispute resolution processes.
Mix of approaches – complexities of the system
Furthermore, although it is plain that in general family law clients prefer the conciliatory
and constructive approach to family lawyering, it is also clear that family lawyers use a mix
of these approaches and that in some circumstances this is preferred by the clients. The
results show that a lawyer can exhibit a highly adversarial approach contemporaneously
with a highly conciliatory approach and that the particular characteristics of the client can
influence the approach that the lawyer takes to the client’s case, and can influence how the
client perceives the lawyer.

The results reveal that family lawyers are working in a

complex system of lawyering behaviour whereby the interaction with the client influences
the particular approach that the lawyer decides to take in a particular situation.
Although the results of this study reveal some of the complexities of this system, they do
not fully explain it. For instance, although acting as an ‘intermediary in client negotiations’
was originally measured as a characteristic of a lawyer-directed approach, the results show
that it is more intricate than this and that it is a behaviour that seems to be indicative of both
types of approach. Some explanations for this result highlight how the interaction with the
207

client might influence the behaviour of the lawyer. For example, Mather suggests that
acting as an intermediary might be indicative of the client directing the proceedings and the
lawyer simply acting as a “mouthpiece” for the client. 260 Similarly, Mather et al, and Sarat
and Felstiner found that adversarial lawyers, who act as intermediaries, are sometimes those
who cannot control their clients and who resort to dirty tactics in order to keep the peace.261
Further, Mather et al have suggested that client-centred family lawyers who do not act as
intermediaries can sometimes be the most paternalistic.262 These are complexities that the
present study does not address directly but what is clear is that there are mixed approaches
to family lawyering and that the ‘mixed’ nature of the family lawyer’s approach most
probably derives from the complexities of the lawyer-client interaction rather than from a
hardened approach to family lawyering. In other words, the adversarial or conciliatory
approach of the lawyer is not part of a crystallised approach to family lawyering but rather a
response to a particular type of client and the lawyer will use behaviours and strategies
based on the needs and directions of the client.
Despite the intricacies involved in the approaches to family law, a major result of the study
was that all types of clients preferred the conciliatory lawyer in terms of procedural and
distributive justice, yet most of the clients also rated their perceptions of fairness as high
with those lawyers who exhibited a mixed conciliatory and adversarial approach. Perhaps
the most dominant finding of this study therefore, is that in order to attend fully to family
law clients, a very fine balance of lawyering behaviours within the complexities of family
law dispute resolution is required.
10.2

Fairness and satisfaction

This finding is further emphasised when the results of the procedural and distributive justice
sections of the study are analysed. The study produced a complex set of results that indicate
that family law clients have different concerns when it comes to perceptions of the fairness
of the process and the fairness of the advice, which in turn influence the perceptions of the
overall fairness of the meetings, and the feelings of satisfaction.
The Tyler and Blader model
The Tyler and Blader two-component model of procedural justice was used as the existing
theoretical framework for the study and the results indicate that in accordance with Tyler
and Blader’s theory, the model of quality of treatment and quality of decision-making fully
explains the family law clients’ perceptions of procedural justice, which in turn explains the
clients’ perceptions of the overall fairness of the meetings. However, in accord with the
260
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Hunter and Howieson studies’ findings, and contrary to Tyler and Blader’s assertions, it
appears that in the lawyer-client dyad, in cases where the final dispute resolution outcome is
not known, as is the case with family law clients seeking advice from their lawyers, clients
rate distributive fairness and outcome concerns as more important than process concerns in
their judgments of satisfaction with the experience.263
The results show that there are most likely other factors that this study did not fully
investigate that influence the clients’ measures of satisfaction with their lawyers. Without
speculating too much on what these other factors might be264, it appears that the
favourability of the client’s position remains central in the clients’ minds when they are
assessing their satisfaction with the experience. This makes conceptual sense as the client is
still working towards a final solution, and still hoping for a positive outcome, and therefore,
still gauging satisfaction with the experience from what that outcome might be.
Extending the model
Yet, a major aim of this study was to extend our understanding of how family law clients
perceive the fairness of the experience with their lawyers, by exploring how the lawyers’
conciliatory or adversarial behaviour influences those perceptions. The study was able to
do this, and in the first instance, the findings indicated that the quality of treatment from the
lawyer and the client-centred approach of the lawyer were central to the clients’ perceptions
of fairness, which in turn influenced their satisfaction with the lawyer-client experience and
their perceptions of overall fairness. However, upon subsequent analyses, the dominance of
different factors was found to be important in these considerations. The client-centred
approach became a significant negative predictor of procedural justice when considered in
conjunction with the quality of treatment and quality of decision variables, presumably
because of the influence of the ‘seems flexible’ variable, which seemed to exert a powerful
negative effect on the clients’ judgments of the fairness of the procedure. While the
negative impact of the lawyer-directed approach on distributive justice ratings was
significant as was the positive effect of the interest-based approach when instrumental
concerns were removed from the equation. Further, the positive effect of the client-centred
‘seems flexible’ variable was noted in the hierarchical regression.
These results show the intricacies of the model, and although the quality of treatment and
quality of decision concerns were found to be highly correlated with the client-centred
approach, future research will need to tease out which aspects of these constructs are the
most important in terms of conceptualising the conciliatory and fair lawyer. For instance,
263
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issues such as being open and involving the client in the process and the discourse, appear
to be relevant in the quality of treatment and the client-centred factors and it would be
beneficial to future research and lawyer training, to have a clearer understanding of how
these concerns are distinguished in the clients’ minds. For now though, it is clear that the
lawyer-directed lawyer who disempowers the client by acting formally, using legal
language, exerting expert power, questioning the client’s judgment, and keeping the client
‘in the dark’ is perceived as distributively unfair, and by implication, dissatisfying by the
majority of clients.
Interest-based approach
A particularly interesting finding, and one that is heartening in its outlook, is the importance
of the interest-based approach (an emphasis on finding a fair resolution for everyone and a
solution that suits both parties, and talking about different ways of resolving the matter
other than going to the Family Court) to clients’ perceptions of the fairness of the advice
that they receive from their lawyers. Granted this result was salient in the absence of the
instrumental concerns (favourability of the advice, advice that the client was expecting and
advice that the client wanted to hear), yet it still provides an indication of how altruistic
notions of fairness might be strong motivators for people, even when they are in dispute. If
it is true that, in family law dispute resolution, once issues about instrumental concerns are
removed the parties are concerned about fairness for all and not just for themselves, this is
something that warrants further investigation. This is certainly something that would have
implications in the current collaborative law movement, and is relevant to the model of the
‘conflict resolution advocate’ that Macfarlane has recently advanced.265
For the purposes of this discussion, these results further highlight the intricacies involved in
balancing all the aspects of lawyering that are important in the client’s experience of the
dispute resolution process.

Moreover, creating this balance becomes even more

complicated when the results of interactions between the client characteristics and the
different lawyering approaches are considered.
10.3

Lawyer-client interactions

Validation of previous research
Firstly, in general terms, many of the study’s findings in relation to the emotional response
of the family law clients are in accord with those recorded by other theorists and researchers
in the divorce conflict field. Bickerdike’s proposition that insecurely attached clients might
be less ready to resolve their disputes and might prefer the relational aspects of dispute
resolution was borne out in the results of these types of clients preferring to reconcile with
265
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their partners and preferring the relational approach of the conciliatory lawyer. Further, the
study confirmed Sbarra and Emery’s findings of the significant effect that the client’s
initiator status has on the client’s level of adjustment to the divorce process. The study
confirmed that initiators of the separation were more likely to be attachment secure and
relieved about the separation, while the non-initiating clients were less adjusted and more
reluctant to finally separate. Finally, the study validated the gender differences noted by
Baum in that the male clients were the more attachment insecure and reluctant clients in the
sample, and were more likely to report being the non-initiator of the separation.
Perceptions of lawyer
Analysis of the results then set out to explore how these and other client characteristics, and
the level of co-party conflict inherent in the client’s relationship, influenced the client’s
perception of his or her lawyer and one of the main findings of the study was that most
clients viewed very negatively, the lawyer-directed lawyer.

However, the interactions

section of the study revealed that the negative impact of the lawyer-directed adversarial
lawyer did not apply to the adjusted, high-conflict clients who rated the procedural and
distributive justice of this type of lawyer as very high.
This finding aligns with the literature that suggests that adjusted clients experience less selfidentity and self-esteem concerns than their non-adjusted counterparts, and indicates that
perhaps the adjusted nature of these clients means that they are able to tolerate the lawyercentredness of this type of lawyer because of the more positive feelings that they hold
towards the forthcoming resolution of the dispute and the possible higher feelings of selfesteem (although this was not tested). This theory only explains the findings of the study in
part however, because the adjusted low level of conflict clients rated the lawyer-directed
lawyer as low to mid on procedural and distributive justice scales. Therefore, the answer
might lie in the finding that clients experiencing high current levels of conflict prefer the
adversarial type procedures to resolve their disputes, thus explaining why it is that the high
conflict part of this client responds positively to the adversarial approach of the lawyer.
On the other hand, for non-adjusted clients, regardless of whether they were experiencing
conflict or not, if their lawyers used the lawyer-directed approach, then they were more
likely to perceive injustice and feel dissatisfied. This result can be explained in a number of
ways: firstly, the high levels of emotions that this client was experiencing could have
invoked the negative response to the lawyer; or (and this wasn’t tested) possibly the
accompanying self-esteem issues for non-adjusted clients could have clashed with the
remote and formal nature of the lawyer-directed approach. In any event, it appears that the
client-centred and interest-based lawyer who shows compassion and allows the client some
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control over his or her case, and who treats the client in a manner that is inclusive and fairminded, provides a more satisfying and subjectively fair experience for non-adjusted
clients, than the lawyer who takes an adversarial, lawyer-directed type of approach does.
The complexities of the lawyer-client interactions and a summary of which aspects of the
procedural and distributive justice constructs influence the clients’ perceptions of overall
fairness and satisfaction are reproduced below in the adjusted study model in Figure 18.
Overall, the model shows the many considerations that family lawyers need to keep in
mind, and the many skills of lawyering that they must balance, to provide a fair and
satisfying intervention into the client’s family law dispute resolution experience.

Figure 18. Study Model III
Previous lawyer
Another interesting finding in the study was the result that the angry, attachment insecure,
attachment disparate and/or reluctant clients were likely to have been to a previous lawyer
to help them to resolve (or perhaps prolong) their disputes. Some explanations for this
finding emanating from the other results include that:


this type of client might be more likely to perceive his or her lawyer in a
negative light simply because of his or her negative affect and negative
response to the legal dispute;
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this type of client might be likely to view his or her lawyer negatively if
the lawyer is lawyer-directed and not client-centred in his or her
approach;



this type of client will most likely want to prolong the dispute resolution
process and therefore might engage in ‘lawyer shopping’ as a way to
avert the final resolution; and/or



the type of previous lawyering that this client has experienced might
have made the client more angry and reluctant than he or she had been
previously.

This study was unable to investigate the particulars of this result further, but the findings do
provide some key insights into family law clients’ behaviours which future research could
begin to explain. A more thorough exploration of what is happening with these types of
clients is required: namely, is it the clients’ characteristics that motivate them to go ‘lawyershopping’ or is it the type of lawyer that this type of client has encountered that causes him
or her to search for a more suitable lawyer to assist them?
Referral to ADR/FDR
Some other findings in the interactions section of the study require interpretation. It became
evident that family lawyers treated their high-conflict clients and their clients who feared
for the safety of their children in a different manner from those who were not experiencing
conflict or fear. In the main, the findings seem to suggest that family lawyers do not refer
these types of clients to ADR/FDR. This result tends to explain the study’s finding that
while the majority of family lawyers reported supporting and recommending ADR
processes, one third of the client sample reported that their lawyer had not referred them to
an ADR process. When the result is viewed in the light of the fact that 33% of the client
sample reported a high level of current fear for their children and 14 % reported a current
high level of conflict, it appears that family lawyers are mainly referring the
‘uncomplicated’ cases to ADR/FDR and have concerns and reservations over referring their
harder cases, in terms of domestic violence and fear for the children, to these processes.
That there is some reservation about referring these cases to ADR/FDR is something that
requires further enquiry. On the one hand, the findings suggest that FDR/ ADR has become
mainstream in the family lawyers’ mindset, and on the other there still appears to be some
concern over FDR’s treatment of the more complex cases. This finding is in accord with
Altobelli’s finding, that family lawyers have quite high selection thresholds before they
recommend their clients to FDR.

Altobelli pondered whether mandatory FDR would

“bridge the chasm between perceived benefit and actual use of ADR” and suggested that
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family lawyers could benefit from ADR training. Most of the lawyers in this study had
completed some ADR training, and the language and ethos of ADR seemed to have
infiltrated into their work including the use of, and regard for, the problem-solving
negotiation behaviours, and the high levels of the interest-based approach to lawyering that
was reported by the clients. So it does not seem that the answer lies in this explanation. It
therefore remains that there must be other issues that require future investigation in this
regard.
10.4

The dispute resolution experience

Finally, how does all this influence the dispute resolution experience for the family law
client and what role does the lawyer play in shaping the client’s dispute? We now know
that those clients whose lawyers emphasised that an out of court settlement was the best
way to resolve the dispute were those clients whose lawyers gave them the opportunity to
change their minds (‘you can always go to Court if ADR doesn’t work’). We also know
that those clients whose lawyers talked about different ways to resolve the dispute, ideally
wanted to resolve their disputes by a co-operative process. That some of these lawyer
behaviours (for instance, emphasising out of court settlement) are representative of an
adversarial approach to lawyering again shows the importance of maintaining an
equilibrium of approach in terms of promoting a constructive and co-operative method of
resolving family law disputes.
We also know that high-conflict clients, with fears for the safety of their children, ideally
chose an adversarial process to resolve their disputes, as did those clients whose lawyers
gave them the advice that they were expecting and who emphasised that they would get a
better outcome at Court. Further, we know that if the clients perceived that their lawyers
were adversarial and promoted adversarial dispute resolution processes, namely Court, then
the clients were less likely to want to follow their lawyers’ advice on choice of process. In
particular, clients were less likely to follow the adversarial lawyers’ choice of process if the
lawyer was the lawyer-directed type of lawyer (using legal language, acting formally etc.).
Further, we do know that regardless of what the client with an adversarial type lawyer
reported wanting to do, the client expected that he or she would probably end up doing what
the adversarial lawyer wanted him or her to do. In contrast, those clients with a conciliatory
lawyer reported expecting that what was most likely to happen was the same as what they
ideally wanted to happen, indicating that those clients with a conciliatory type of lawyer
were likely to perceive that they could retain some autonomy over the course of the dispute
resolution process.
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This has implications for the aggrieved family law client. If the aggrieved client is assisted
by a conciliatory type of lawyer then he or she might feel less stressed and might not look to
finding alternative ways of resolving the dispute which might include going to another
lawyer, or engaging in some alternative course of action involving violence or avoidance as
a way of regaining some power in the course of the dispute resolution process. Conversely,
if assisted by an adversarial lawyer, the distressed client might feel even more aggrieved if
the lawyer deprives him or her of independence in terms of negotiating the most suitable
method of resolving his or her dispute. This might have implications in terms of the course
of the dispute resolution process, in terms of the client’s emotional adjustment to the
divorce and consequent levels of divorce conflict within the co-party relationship. This
latter interpretation is implied in the result that shows that only those clients with an
adversarial lawyer reported an increase in the levels of conflict, or in this case, fear for the
children, after intervention by an adversarial, court-focused lawyer.
10.5

Balance

These results, taken together, show the importance of Australian family lawyers getting the
balance of family lawyering behaviours right. The results show that in order to produce a
fair and satisfying experience for their clients, family lawyers have to:


take responsibility for all legal advice but be trustworthy, provide honest
explanations for the advice; and communicate their ideas so that the
client can understand how the advice came about;



employ communication strategies that include the client in discussions
about the best way to resolve the dispute, allow the client to vent, allow
the client to ‘voice’, take the client’s needs into account and ensure that
the client has enough information to make the right decisions about the
progress of the dispute (but not so much information that the client
becomes confused on decisions of a legal nature);



attend to the needs of the high-conflict and non-adjusted clients in
different ways, including avoiding using legal language without
explaining it and exerting inappropriate social power, but maintaining a
court focus when required;



incorporate elements of the interest-based approach, including searching
for a fair resolution for the entire family group and for both parties in
the dispute; and
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do all this while balancing how they frame the favourability of the
client’s position, while protecting the client’s legal rights’ and while
ensuring that the client has an opportunity to change his or her mind if
he or she wants to;



while staying firm on process and conducting simple and efficient
meetings and ensuring that the client is kept fully informed of the
progress of the dispute resolution process; and



while keeping abreast of the law and ensuring that any advice that they
give is in accord with the relevant law and not based on any personal
biases and opinions.

A tall order!—however, what is encouraging is that the results support the conclusion that
Australian family lawyers are achieving this sense of balance. The results show that
Australian family lawyers employ a complex mix of adversarial and conciliatory behaviours
in their work, and although overall they take a conciliatory approach to family lawyering,
they balance this with the adversarial approach when required. Moreover, the results show
that in the main, Australian family law clients view this as an appropriate way for their
family lawyers to assist them in the resolution of their disputes, and show that this is
creating an overall fair and satisfying experience for them.
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Conclusion
11

FINAL REFLECTIONS AND FUTURE DIRECTIONS

The results of this study make a substantial contribution to the understanding of the lawyerclient relationship and the role of Australian family lawyers in resolving family law
disputes. The results are important not only for theoretical purposes, but also for the
education and training of family lawyers, and for the Australian government and its
policymakers in their pursuit of a fair and satisfying family law dispute resolution culture.
Procedural justice

Firstly, the findings substantially expand the procedural (and distributive) justice research
base, not only as it applies in the lawyer-client decision-making process but also as it is
influenced by the conciliatory and adversarial approaches of the lawyer. The limitations on
the size of the data sample impeded the ability of the study to provide a more elegant
conceptualisation of the conciliatory and fair lawyer, but future research could concentrate
on refining these concepts and on progressing the understanding of the nature of the
influence that the family lawyers’ approaches have on the lawyer-client interaction.
For now, however, it is clear that while procedural justice concerns are salient in the family
law client’s experience of fairness and satisfaction with his or her lawyer, the perception of
distributive justice is also important, especially when the matter is still unresolved. Further,
it is now known that while in general the client-centred and interest-based approaches to
family lawyering can enhance the clients’ perceptions of fairness and their sense of
satisfaction, aspects of the lawyer-directed and court-focused lawyer can detract from them.
In this way, the study provides an important extension of socio-legal studies in the lawyerclient domain and adds substantially to the social justice, and legal practice, theory base.
Family lawyering

In terms of legal practice, Macfarlane notes that lawyers today conceive of the lawyering
role “more broadly and deeply than simply fighting on [the client’s] behalf”.266 This role
involves both a different relationship with the client and a different orientation to conflict,
and has arrived out of the development and acceptance of ADR processes and settlement
orientated programs that appear to have taken the place of Court battles. Macfarlane talks
of this new type of relationship and orientation as “conflict resolution advocacy”267.
The findings of this thesis support Macfarlane’s premise that there is a ‘new lawyer’
emerging. In terms of the family lawyer, this ‘new lawyer’ is one that embraces ADR
266
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concepts and training; emphasises finding fair and suitable solutions for everyone involved
in the dispute; emphasises the best interests of the children; and promotes a conflict
resolution atmosphere that involves a problem-solving and less adversarial focus. The
study reveals that this is also the type of lawyer that clients prefer in terms of satisfaction
and perceptions of fairness.
The results of the study add considerably to our understanding of this modern form of
lawyering.

The findings also contribute to our understanding of the family client’s

emotional response to divorce. The study provides confirmatory information that shows
that the disparate nature of the parties’ emotional response to the divorce is likely to be the
cause and exacerbating factor in the divorce conflict that family law clients experience.
Further, the results and analyses of the study show how the form or approach to lawyering
of the lawyer interacts with the emotional response and levels of conflict of the client.
In this sense, the study has contributed significantly to our knowledge of family lawyerclient interaction.

We now have a clearer idea of what occurs in the lawyer-client

relationship in terms of the influences that the different approaches to lawyering have on
clients who are experiencing different stages of the divorce process, and who have diverse
emotional responses and levels of co-party conflict.

Future research could focus on

strengthening and deepening this understanding. It could also contemplate finding the best
ways to integrate this knowledge into family law dispute resolution process design and in
particular, into providing the right blend of advocacy with conflict resolution and interestbased approaches, into that design.
Practical legal education

The findings also have significant implications for practical family law education and
training. The study shows that the advent of ADR, and ADR training, into the dispute
resolution environment has had a positive and significant impact on the new model of
family lawyering that is emerging, and on the Australian family lawyers’ use of interestbased negotiation and conflict resolution skills in their practice. The study contributes
further by showing what is required to provide a fair and satisfying family legal service.
Additional family law training could concentrate on teaching all family lawyers how to
create and maintain the balance between the conciliatory and adversarial techniques of
lawyering, and to recognise what impacts the respective strategies will have on the
particular type of client that they are assisting.
It is likely that some lawyers will be more efficient in the interpersonal and client-centred
strategies and others will have a greater aptitude for the necessary firmness and
understanding of court procedures that goes with the adversarial approach. Family law
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practical legal training can ensure that it focuses on working with the lawyer’s particular
aptitudes and up-skilling the lawyer only where it is necessary. It can also focus on
assisting family lawyers to diagnose the particular characteristics of their clients, and to
design the appropriate dispute resolution interventions for the particular situation.
The study has also contributed to finding out which particular communication strategies are
important to the client in the lawyer-client relationship. Educators who are concerned with
teaching communication skills to family lawyers can now ensure that they include the
client-centred strategies of involving family clients in discussions about the best way to
resolve the dispute and giving the clients the right information in terms of making decisions
about the dispute resolution process, into their curricula, while also teaching the lawyer the
strategies of how to allow the clients to vent and ‘voice’ without allowing the emotional
content of the dispute to overtake the rational and interest-based content and without
engaging the client too much in the legal decisions involved in the dispute.
One further way that the study assists family lawyers and family law educators, is by giving
meaning to the terms “constructive and conciliatory” and “adversarial”, which are terms
that are used frequently in the family law dispute resolution literature. The government has
asked that family lawyers approach their work in a constructive and conciliatory manner
and has given the lawyers some guidance on how to do this in the Best Practice Guidelines.
However, until now, a clear picture of which behaviours constituted a constructive and
conciliatory approach was lacking. With the findings of this study, we now know more
about what being a ‘constructive and conciliatory’ lawyer entails. We also know more
about the adversarial type of lawyering and about the particular aspects of the adversarial
approach that are helpful, or unhelpful, to the family law client. In having a clearer
understanding of the meaning of these terms and a clearer understanding of the impacts of
the different approaches on the clients’ family law dispute resolution experience, family
lawyers and their educators are better placed to provide a comprehensive and satisfying
service to their clients.
Policy considerations and dispute resolution design

In this respect, the study also provides some valuable information for the family law
policymaker. The study offers proof that, in general, and contrary to the commonly held
belief that family lawyers exacerbate divorce conflict, Australian family lawyers provide a
subjectively fair and satisfying experience for their clients and more often than not reduce
the levels of co-party conflict in the divorcing couples. The study achieves what it initially
set out to do: to provide some clear evidence of the type of approach that Australian family
lawyers take to the resolution of family law disputes. The findings show that the Australian
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family lawyers are generally constructive and conciliatory in their approach to family law
disputes, and adversarial only when required by the circumstances of the particular client.
This is a significant result of the study and one that is important not only for the educator,
but also for the government policymaker and the dispute resolution process designer.
In pursuit of best practice in dispute resolution design, the government has spent
considerable funds on creating centres for dispute resolution that aim to keep lawyers out,
and that provide family mediation processes that are interests, not rights, focused. Yet a
key finding of the study is that family law clients view having their lawyer focus on
protecting their legal rights as an integral part of a satisfactory dispute resolution service.
This provides a conundrum for the government—how does it integrate these interest-based
centres of dispute resolution with lawyer-based processes that protect the legal rights of the
parties? Indeed, this was a question posed by the Federal Attorney-General, the Honourable
Robert McClelland, in the opening address at the recent National Mediation Conference
when he asked for submissions on how Family Relationship Centres could work in
conjunction with other professions, including legal practitioners. 268
In an attempt to address this question, the Family Law Council in its 2006 report to the
government, recommended that Family Relationship Centres and community-based
mediation providers offer collaborative practice to clients who attend their services.269
Perhaps this is an answer. Although not a specific focus of the study, the findings do seem
to provide a strong endorsement for the rationale of the collaborative law movement.
Collaborative law involves the family lawyers providing legal advocacy support for their
clients whilst practicing a co-operative process of dispute resolution that involves a clientcentred and interest-based approach. In other words, collaborative law appears to provide
that balance of family lawyering behaviours suggested by the results of this study to be
imperative for client satisfaction and perceptions of fairness.
However, the Family Law Council also points to the limited amount of research into this
area. A research base might now start to build in the collaborative law field, as the
movement becomes more mainstream and less on the fringes of family law dispute
resolution. In any event, it is imperative that before the government implements further
initiatives in the family law system, that researchers undertake robust investigations to
explore how processes such as collaborative law work in practice and how they might
improve (or otherwise) the family dispute resolution environment.
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Inter-professional collaborations

Studies of this sort have already begun in Australia as researchers and theorists are starting
to explore the relationships between the various family law professionals. Rhoades, Astor,
Sanson and O’Connor have recently completed an empirical study of the inter-professional
relationship between family dispute resolution practitioners and family lawyers, and note
that while there are “significant misunderstandings and tensions between the two groups”,
successful collaborative relationships occur when family lawyers engage in “‘positive’
advocacy practices”.270 Similarly to the findings of the present study, the lawyers’ actions
of limiting clients’ expectations, ensuring that the “the client’s key concerns are put forward
and not lost”, protecting the clients’ legal entitlements and supporting the clients in
settlement negotiations, were found to characterise positive advocacy practice.271 Further
and unsurprisingly given the results of the present study, the authors found that the dispute
resolution practitioners tended to confuse some of these concepts of ‘positive advocacy’
with ‘adversarialism’.
Rhoades et al call for further research into the family dispute resolution practitioners’
understandings of adversarial practices and client advocacy, and for education.

The

findings of the present study can assist in this regard. We now have a clearer understanding
of the meaning of these terms and how they apply to the practice of family law; and
extending education about these practices beyond the realm of family lawyers to other
professional groups can only work to enhance the current Australian family law dispute
resolution culture.
Conclusion

In conclusion, it is clear that the results of the present study deepen our understanding of
family law dispute resolution, and in particular of the lawyer-client interaction. There is
now better knowledge of how family lawyers approach their dispute resolution practice and
a greater understanding of what factors relate to the family law clients’ satisfaction with,
and view of the fairness of, the lawyer intervention.
This research hails the beginnings of a more concentrated analysis of family lawyers and
family lawyering. The research is useful for policymakers, educators, family lawyers,
collaborative law practitioners, family dispute resolution practitioners and other family law
professionals. More importantly, it is valuable for the entire Australian community as we
strive for a fair and satisfying way to resolve our family law disputes.
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APPENDIX A – LAWYER BACKGROUND SURVEY

FAMILY DISPUTE RESOLUTION PROJECT
LAWYER BACKGROUND QUESTIONNAIRE
I am a Lecturer in Law at the University of Western Australia and am undertaking a PhD research
project into family law conflict resolution processes. The research hopes to help us understand the
role of family lawyers in helping people to resolve family conflict and has full ethics approval from
the University of Western Australia. This project is endorsed by Chief Judge Thackray of the
Family Court of Western Australia and we are most grateful for your participation in this project.
INFORMATION REGARDING THE QUESTIONNAIRE
The questionnaire is a Lawyer Background Questionnaire designed to discover information about
lawyers practicing family law in Western Australia.
Confidentiality and anonymity
Anonymity in this research project is protected - there is no identifying information on the paper to
preserve your confidentiality and anonymity. The data from the research project will be kept
confidential as far as the law allows and all the questionnaires will be sent directly to me where the
information will be held in strict confidence. Finally, all data will be reported in group-form only.
Any queries
Any questions concerning the research project can be directed to me by email at
jill.howieson@uwa.edu.au, or by leaving a message with the University of Western Australia Law
School Reception (Ph; 6488 2945 email : lawgen@law.edu.au). You may also leave your name and
address at the email address if you want any further information about the research project.
Participation
The questionnaire has 42 questions and will take you approximately 10 minutes to complete.

We greatly appreciate your participation.
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This section is devised to give us some background information about your and your
practice of law.
PLEASE CIRCLE THE NUMBER OF THE RESPONSE THAT BEST EXPRESSES
YOUR ANSWER TO EACH QUESTION.
[In this questionnaire ADR/FDR means mediation, conciliation, arbitration, and
counselling processes].

1.

In what year were you
first admitted to
practice?

2.

For approximately how
many of those years
have you been practising
family law?

3.

4.

Do you have any
degrees other than law?
If so, please specify what
other degrees you have.
In what type of office
have you conducted
most of your family law
work?

…………………………………….

1 – 2 years
years

2 – 3 years

1

2

3 – 5 years
3

5 - 10 years

Over 10

4

5

…………………………………….

□ Private law firm
□ Sole practice
□ Barristers chambers
□ Legal Aid
□ Community Legal Centre or Bureau
□ Other government agency
□ Other

5.
6.

Are you an Accredited
Family Law Specialist?
Are you a member of any
professional Family Law
associations?

(Please specify ……………………………………………………..…….)

Yes

No

1

2

No

Yes

1

2

FLPA

□

Collaborative Law

□

Law Society

□

Other
(…………………………………………..…….)

7.
8.

What is your gender?
What is the postcode of
your office address?

Male

Female

1

2

………………………………
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9.

How old are you?

10.

How do you best
describe your
racial/ethnic
background? eg: AngloChinese, AngloAustralian, Italian,
Indigenous-Australian
etc

11.

Approximately how
many family law matters
would you handle a
year?

…………………………………….

……………………………………………………………………………………..

□ Less than 5
□ Between 5 and 10
□ Between 10 and 20
□ Between 20 and 50
□ More than 50

12.

13.

14.

15.

16.

Approximately what
proportion of your
overall practice is made
up of family law work?

Less than 10%

In your practice, do you
mostly deal with
property matters,
children’s matters or
both?

Property matters

What would you say is
the main emphasis of
your family law work?

Property matters
specify

Approximately what
proportion of your work
is legally aided?

None

About 25%

1

About 50%

2

All

4

5

3

Children’s issues

Both

1
2
……………………………………..)

Other?

3

Children’s issues

Independent
Other? (please
Children’s Lawyer

1
2
……………………………)

3

About 25%

About 50%

About 75%

All

2

3

4

5

1

□
How have MOST of the
family law matters that
□
you have dealt with over
the past 12 months been □
resolved?
□

About 75%

Settled mainly by the parents themselves
Settled mainly through conferencing or negotiation with the other party
through his/her lawyer
Settled mainly through mediation or another ADR/FDR process
Settled mainly during negotiations at Court

□ Mainly or wholly decided by a judge, magistrate or judicial officer
17.

Approximately how
many family law matters
that you have had
carriage of went to trial
in the past 12 months?

□ Less than 5
□ Between 5 and 10
□ Between 10 and 20
□ More than 20
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18.

What is your current
charge out rate (per
hour)?

0 – $50 p/h

$50 - $100 p/h

1

$100-$250 p/h $250-$500 p/h

2

3

Over $500

4

5

THE FOLLOWING QUESTIONS RELATE TO YOUR ATTITUDES TOWARDS
ADR/FDR
[In this questionnaire ADR/FDR means mediation, conciliation, arbitration, and
counselling processes].

19.

If any, what type of
ADR/FDR training have
you undertaken, either
as part of a university
degree or
professionally?

University

□

ADR training provider

□

Legal Aid

□

Other

(please specify…………………..…)

[Tick as many as are
appropriate]
20.

21.

Approximately, how
many days ADR/FDR
training would you have
completed?
Have you ever acted as
an ADR/FDR practitioner
before?

……………………days

Conciliator

□
□
□
□
□

Other

(please specify…………………………)

Mediator
Arbitrator
Counsellor
Legal Aid Chairperson

[Tick as many as are
appropriate]
22.

□
In the past 6 months,
which ADR/FDR services □
have you made referrals □
to?
□
[Tick as many as are
appropriate]

a family counsellor.
a Family Relationship Centre
a private mediator either legally or not legally trained.
a legally trained mediator

□
□

an arbitrator.

□

community-based or other relationship services – such as anger

a community based mediation service (eg. Relationships
Australia, Centrecare, Anglicare, Citizens Advice Bureau etc)

management or parent education

□
□
□

Legal aid
none
other (please specify…………………………………..….)
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23.

□
□
□
□
[Please select only ONE] □
□

a family counsellor.

Please indicate which
service you made the
MOST referrals to.

a Family Relationship Centre
a private mediator either legally or not legally trained.
a legally trained mediator
an arbitrator.
a community based mediation service (eg. Relationships
Australia, Centrecare, Anglicare, Citizens Advice Bureau
etc)

□

community-based or other relationship services – such as
anger management or parent education

□
□
□

Legal Aid
none
other (please specify………………………………..….)

24. How strongly do you agree with the following statements about ADR/FDR
processes, mediation and settlement negotiations?
a) Regardless of the
compulsory FDR
provisions I would
recommend the use
of ADR/FDR
processes to all of
my clients
whenever possible.

Strongly disagree

b) I think that mediation
benefits most family
law matters.

Strongly disagree

c) I support the use of
ADR/FDR
processes
whenever possible.

Strongly disagree

d) I like to help
negotiate a
settlement that is fair
to everyone.

Strongly disagree

e) I prefer to act as the
intermediary for my
client in all
settlement
negotiations.

Strongly disagree

f)

Strongly disagree

I prefer to settle all
my cases out of
Court.

1

1

1

1

1

1

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
5
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The following questions relate to the way that you act overall in family matters, ie
your usual manner of acting in the majority of family law matters.
How strongly do you agree with the following statements?

25.

26.

27.

28.

29.

30.

I prefer that all interested
parties in the matter are
involved in resolving the
matter (eg. children (if
applicable),
grandparents, new
partners etc).

Strongly disagree

My focus is completely
on my client’s legal rights
and how they can best be
enforced.

Strongly disagree

I care about the other
party and what will
happen after the matter is
resolved.

Strongly disagree

I focus on achieving the
best possible result that I
can for my client.

Strongly disagree

I prefer my client to be
actively involved in
directing the resolution of
the matter.

Strongly disagree

What do you consider is
the most important goal
in the resolution of a
family law matter?
[Please choose your top
two answers]

1

1

1

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5

Please choose your top two answers

□ to achieve a mutually acceptable solution reached out of Court
□ to meet my client’s expectations (realistic or non-realistic)
□ to ensure a resolution that is fair to both parties
□ to protect my client’s legal rights
□ to uphold justice
□ to get the best result possible for my client
□ to get the best result possible for everyone involved
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31.

Generally, when are you
most likely to go to the
Family Court for a
hearing or trial?
[Please choose your top
two answers]

32.

How would you describe
your approach to
resolving family law
matters?

Please choose your top two answers

□ as a matter of course.
□ when the other party (or solicitor) is intractable or aggressive.
□ when I think that ‘truth’ and ‘justice’ needs to prevail.
□ to facilitate a settlement when negotiations are proving fruitless.
□ when there is a domestic violence or sexual abuse allegation.
□ when I think that my client has a good chance of winning.
□ when the other party is withholding information.
Extremely
conciliatory
1

Dependent
on different factors
2

3

Extremely
adversarial
4

5

This next section refers to negotiation strategies when you are negotiating
with another lawyer in a family law matter. Please indicate on the scales;

33.

a)

how effective you think the negotiating strategy described would be in a
negotiation, and

b)

how often do you use the following negotiation strategies in your
negotiations.

Listen carefully to
the other party to
understand its
underlying interests.

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

34.

Make no meaningful
settlement demands
or offers until just
before a hearing or
trial.

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5
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35.

Conduct or suggest
a 4-way conference
for lawyers and
parties to discuss
issues/or negotiate

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

36.

Conceal information
that might be useful
for settlement.

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

37.

Suggest an option
that would not be
available in any
court ordered
remedy.

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

38.

Discuss both the
parties’ underlying
interests to develop
settlement terms
that maximise
satisfaction.

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

39.

Make extreme
negotiating
demands.

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5
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40.

Suggest appointing
a mediator to work
with
the parties to create
a settlement
package.

Effectiveness
Very
ineffective
1

1

Suggest an apology
or similar
recognition that the
other party suffered
hurt.

2

3

Very
effective
4

5

Frequency of use
Not
used at all

41.

Neither effective
nor ineffective

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

42.

Make a “take-it-orleave-it” offer.

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

Effectiveness
Very
ineffective
1

Neither effective
nor ineffective
2

3

Very
effective
4

5

Frequency of use
Not
used at all
1

Used
rarely
2

Used
sometimes
3

Used
quite a lot
4

Used
all the time
5

THANK YOU VERY MUCH FOR YOUR PARTICIPATION.
Please post the questionnaire in the stamped, addressed envelope provided.
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APPENDIX B – CLIENT QUESTIONNAIRE

FAMILY DISPUTE RESOLUTION PROJECT
CLIENT QUESTIONNAIRE

I am a Lecturer in Law at the University of Western Australia and am undertaking a PhD research
project into family law conflict resolution processes. The research hopes to help us understand the
needs and desires of people experiencing family law conflict. This project is endorsed by Chief
Judge Thackray of the Family Court of Western Australia and we are most grateful for your
participation in this project.
The questionnaire that you are about to answer asks background questions, and questions that refer
to your experience and perceptions of your lawyer and your lawyer’s advice. The questionnaire has
65 questions and will take you approximately 10-15 minutes to complete
Confidentiality and anonymity
Anonymity in this research project is protected. I will not be able to identify who the lawyers are,
or who the clients are. Further, the data from the research project will be kept confidential as far
as the law allows and all the questionnaires will be sent directly to me where the information will be
held in strict confidence. Finally, all data will be reported in group-form only. Your participation in
the study does not prejudice any right to compensation, which you may have under statute or
common law and will not interfere in your relationship with your lawyer or the law firm in any
way, and will not affect the service that you receive.

Voluntary participation
Please understand that your participation in the research project is voluntary and you are free to
withdraw at any time during the study. However, please note that because of the anonymous nature
of the data, once I receive data it cannot be withdrawn.
Any queries
Any questions concerning the research project can be directed to me by email at
jill.howieson@uwa.edu.au, or by leaving a message with the University of Western Australia Law
School Reception (Ph; 6488 2945 email : lawgen@law.edu.au). If you have any complaint regarding
the manner in which the research project has been conducted, if you are feeling any distress about
any aspect of the research project or you feel that you would like to talk to me for any reason
regarding the research project, you may contact me directly on 0438 161 923. Alternatively, you
can direct any complaint to the Secretary, Human Research Ethics Committee, Registrar’s Office,
University of Western Australia, 35 Stirling Highway, Crawley, WA 6009 (telephone number 64883703).
We greatly appreciate your participation.
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To ensure that we have a clear understanding about your experience with
your lawyer, this section is devised to give us some background about
yourself. Please give a response that best expresses your answer to each
question.

1.

What is your gender?

2.

How old are you?

3.

Do you have any
children - if so, please
indicate their ages in
the space provided?

4.

5.
6.

7.

8.

9.

10.

11.

What category most
appropriately describes
your racial/ethnic
background eg. AngloChinese, AngloAustralian, Italian,
Indigenous Australian
etc?
What is your
occupation?
What is the postcode of
……………....
where you currently
live?
What is your estimated
25,000
personal annual
1
income?

Male

Female

1

2

……… years

…………………………………………………………………………………….

……………………………………………………………………………………..

……………………………………………………………………..

…………………

$25 – 50,000

$51 – 75,000

$76 – 100,000

3

4

2

250,000
What do you estimate
is
the total asset pool 1
involved in this matter?

$250-500,000
2

3

Primary
What is the highest
1
level of education that
you have completed?

Secondary

TAFE

How long ago did you
and your former partner
separate/divorce?
How long was your2 years
1
marriage/relationship?

$500-$Imillion

2

4

3-5 years

6-12 months

2

5-10 years
3

$2mil or more
5

Trade

4

3-6 months

1

5

Tertiary

3

Less than 3 months

2

$1mil- $2mil

$100,000 or more

3

10-20 years
4

5

12-24 months
4

over 2 years
5

Over 20 years
5
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12.

13.

None at all
How much
disagreement is there
1
over the
separation/divorce
arrangements?

a little

moderate

2

I did

Who initiated the
decision to
separate/divorce?

total

4

5

3

mostly me

1

14. On average, how would
you describe the level of
conflict during your
marriage/relationship?

a lot

mutual decision

2

mostly my partner

3

my partner

4

5

Very low

Low

Medium

High

Very high

1

2

3

4

5

15. During your marriage/relationship how often did you:
a) engage in minor
conflicts with
your former
partner?
b) engage in major
conflicts with
your former
partner?
c) feel threatened
by your former
partner?
d) worry your
child/ren may be
unsafe with your
former partner?
……..or N/A [ ]
e) worry that your
former partner
may not return
the child/ren after
a visit? ……..or
N/A [ ]
f) have serious
verbal arguments
with your former
partner?

Never

Rarely

1

2

Never

Rarely

1

2

Never

Rarely

1

2

Never

Rarely

1

2

Never

Rarely

1

2

Never

Rarely

1

2

Sometimes
3

Sometimes
3

Sometimes
3

Sometimes
3

Sometimes
3

Sometimes
3

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

233

g) experience
physical abuse
from your former
partner?
16. During your
marriage/relationship,
what percentage of
disagreements do you
believe you resolved
satisfactorily with your
former partner? Put an
“X” on the appropriate
part of the line
adjacent:

Never

Rarely

1

Sometimes

2

0%

10

20

3

30

40

50

60

Often

Almost daily

4

5

70

80

90

100%

This next series of questions asks a number of things related to the legal
matter/dispute that you are involved in and your current lawyer.

17. Does this matter
involve property
matters, or matters
involving your
children, or both?

Property matters

18. Have you previously
been to another lawyer
to help you to resolve
this matter?

Yes

No

1

2

19. How did you choose
your (current) lawyer?

□

Yellow pages, advertising material

□

Law Society – register of lawyers etc

□

Referred by another client of this lawyer’s

□

Referred by another lawyer

□

Referred by a community service (eg. Anglicare, Relationships Australia,
Citizens Advice Bureau etc)

□

Referred by a friend

□

Legal aid lawyer

□

Other (Please specify…………………………………………………………)

20. For approximately how
long have you been
represented by your
lawyer?

1

Children’s matters
2

Both
3

Other (please specify……………
……………………………………….)

……………………………………………………………………………………..
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21. Is your lawyer male or
female?

Male

Female

1

2

22. Approximately how
many face-to-face
meetings have you had
with your lawyer?

1 meeting

23. Is your former partner
legally represented?

Yes

No

Unsure

1

2

3

24. Has your lawyer
referred you to any of
the following
processes?

Please tick as many answers as are applicable.

2 - 3 meetings

1

□
□
□
□
□
[You can choose as
□
many responses as are
appropriate]
□
□
□
□

2

4 - 5 meetings

Over 5 meetings

3

4

a Family Relationship Centre
a family counsellor
a private mediator either legally or not legally trained.
a legally trained mediator
an arbitrator.
a community based mediation service (eg. Relationships Australia,
Centrecare, Anglicare, Citizens Advice Bureau etc)
community-based or other relationship services – such as anger management
or parent education
Legal Aid
unsure
other (please specify…………………………………………………..….)

25. Have you attended any Please tick as many answers as are applicable.
of the following
□ a Family Relationship Centre
processes?
□ a family counsellor

□
□
[You can choose as
many responses as are □
□
appropriate]

26. Which process would
you say your lawyer
thinks is the best
process to resolve
your matter?
[Please choose one]

a private mediator either legally or not legally trained.
a legally trained mediator
an arbitrator.
a community based mediation service (eg. Relationships Australia,
Centrecare, Anglicare, Citizens Advice Bureau etc)

□

community-based or other relationship services – such as anger management
or parent education

□
□
□

Legal Aid
unsure
other (please specify…………………………………………………..….)

Please choose only one answer

□

mediation

□

arbitration

□

litigation/Court

□

Family Relationship Centre

□

counselling

□

negotiation

Other …………….……………………………………………….………………
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I would like to ………….
27. What would you
ideally like to happen □
have the matter settled out-of court by my lawyer
with this matter?
□
have the matter settled by mediation

[Please select one].

□

have the matter adjudicated by a judge in the Family Court

□

negotiate a settlement privately with my former partner

□

reconcile with my former partner

□

wait awhile before doing anything further

□

have my former partner drop his/her claim

Other …………….……………………………………………….………………

28. What do you think is Most likely ………….
most likely to happen □
the matter will be settled out-of court by my lawyer
with this matter?
□
the matter will be settled by mediation

□

the matter will be adjudicated by a judge in the Family Court

□

the matter will be resolved by private negotiations between me and my former
partner

□

My former partner and I will be reconciled

□

I will wait awhile before doing anything further

□

my former partner will drop his/her claim

[Please select one].

Other …………….……………………………………………….………………

29. People sometimes
experience a variety
of emotions about
being involved in a
legal dispute. When
you think about
being involved in this
dispute, do you feel
……

30.

not at all

a little

sometimes

quite often

a great deal

unsettled…..

1

2

3

4

5

confused…..

1

2

3

4

5

fearful…..

1

2

3

4

5

guilty…..

1

2

3

4

5

hopeful…..

1

2

3

4

5

angry…..

1

2

3

4

5

excited…..

1

2

3

4

5

anxious…..

1

2

3

4

5

bitter…..

1

2

3

4

5

doubtful…..

1

2

3

4

5

embarrassed….. 1

2

3

4

5

resentful…..

1

2

3

4

5

clear-minded…..

1

2

3

4

5

right…..

1

2

3

4

5

Currently, how often do you:
a) engage in
minor conflicts
with your
former partner?

Never

Rarely

1

2

Sometimes
3

Often

Almost daily

4

5
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b) engage in major
conflicts with
your former
partner?
c) feel threatened
by your former
partner?
d) worry your
child/ren may
be unsafe with
your former
partner?
……..or N/A [ ]
e) worry that your
former partner
may not return
the child/ren
after a visit?
……..or N/A [ ]
f) have serious
verbal
arguments with
your former
partner?
g) experience
physical abuse
from your
former partner?

Never
1

Never
1

Never
1

Never
1

Never
1

Never
1

Rarely
2

Rarely
2

Rarely
2

Rarely
2

Rarely
2

Rarely
2

Sometimes
3

Sometimes
3

Sometimes
3

Sometimes
3

Sometimes
3

Sometimes
3

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

Often

Almost daily

4

5

This next series of questions asks a number of things related to your
feelings about the separation/divorce. While you might find a few of the
questions difficult, each question is providing the research project with
important information. We greatly appreciate your efforts.
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31. People sometimes
experience a variety of
emotions after separation.
These days do you
experience any of the
emotions listed adjacent,
in response to your
separation/divorce?

not at all

a little

sometimes

quite often

a

great deal
Sadness…..

1

2

3

4

5

Fear…..

1

2

3

4

5

Anger…..

1

2

3

4

5

Regret…..

1

2

3

4

5

Hurt…..

1

2

3

4

5

Excitement…..

1

2

3

4

5

Anxiety…..

1

2

3

4

5

Bitterness…..

1

2

3

4

5

Relief…..

1

2

3

4

5

Guilt…..

1

2

3

4

5

Shame…..

1

2

3

4

5

32. I feel that I have accepted
the decision to
separate/divorce.

Strongly disagree

33. I feel that I have adjusted
to the separation/divorce.

Strongly disagree

34. I feel ready to resolve this
matter.

Strongly disagree

35. I feel that I will never get
over the
separation/divorce.

Strongly disagree

36. I am angry at my former
partner.

Strongly disagree

37. I feel hurt by my former
partner.

Strongly disagree

38. I feel humiliated by my
former partner.

Strongly disagree

39. I find myself wondering
what my former partner
is doing.

Strongly disagree

40. I feel guilty about the
separation/divorce.

Strongly disagree

41. Sometimes I just cannot
believe that we got
(are getting) a
separation/divorce.

Strongly disagree

1

1

1

1

1

1

1

1

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
5

Strongly agree
2

3

4

5

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
5

Strongly agree
5
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42. I find myself spending a
lot of time thinking
about my former partner.

Strongly disagree

43. I feel as if I have been
dumped.

Strongly disagree

44. I feel that perhaps overall,
we should have tried
longer to stay together.

Strongly disagree

45. I feel that this has been
coming for a long time,
and I am glad that we have
finally made the break.

Strongly disagree

46. I feel as if the
separation/divorce is a
horrible mistake.

Strongly disagree

47. I feel that, although this is
the right decision, I know
it has hurt my former
partner very badly.

Strongly disagree

48. I feel a little guilty about
the separation/divorce,
but it was the right
decision for us.

Strongly disagree

49. I feel that I went ahead (am
going ahead) with the
separation/divorce only
because it was what my
former partner wanted.

Strongly disagree

50. I think that divorce is one
of the most tragic things
that can happen to a
person.

Strongly disagree

51. I feel that it isn’t an easy
decision to
separate/divorce from
your former partner, but
basically I’m relieved.

Strongly disagree

52. I think that my former
partner has already
‘moved on’ from the
separation/divorce.

Strongly disagree

1

1

1

1

1

1

1

1

1

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5
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To ensure that we have a clear understanding about your experience with your
lawyer, this section relates to the recent meetings that you have had with your
lawyer. Please give a response that best expresses your answer to each
question.

53. Does/did* your lawyer
talk to you about your
expectations and about
what you hope to
achieve?

Yes

□ ► Go to question 54

No

□ ► Go to question 55

* Some of you may have only seen
your lawyer once, while others might
have had more meetings. To avoid
putting does/did or have/had etc on
each question, the present tense only
is used for the rest of these questions.
Use the past tense if it makes more
sense to do so.

54. How realistic does your
lawyer say that your
expectations are?

Very
realistic
1

□
55. What would you say is
the major focus of your
lawyer’s advice to you?
[Please choose one]

56.

Very
unrealistic
2

3

4

5

Unsure

Please choose only one answer

□
□
□
□
□
□

achieving an out of court settlement
how to win in Court/ trial
preparing for mediation
preserving the relationship between me and the other party
protecting my legal position
how best to meet my needs and interests

When thinking about the meetings with your lawyer……
a) How satisfied are
you with the way
that your lawyer
treats you?

Very
unsatisfied

b) How satisfied are
you with the
advice
that your lawyer
gives you?

Very
unsatisfied

1

1

Very
satisfied
2

3

4

5

Very
satisfied
2

3

4

5
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c) How satisfied are
you with the way
your lawyer
approaches the
resolution of your
matter?

Very
unsatisfied

d) How much
influence did you
feel that you have
over the outcome
of the meetings
with your lawyer?

None at all

e) Would you like
more or less
influence on the
outcome of the
meetings?

Less
influence

f) How much
influence did you
feel that you have
on how the
meetings
proceed?

None at all

g) Would you have
liked more or less
influence on how
the meetings
proceed?

Less
influence

57. How would you describe
the approach of your
lawyer to resolving the
matter?

58.

Very
satisfied

1

2

A little

1

3

4

Moderate

A lot

3

4

2

More
influence

1

1

Moderate

A lot

3

4

More
influence

Total influence
5

Don’t mind

2

3

Extremely
conciliatory
1

5

3

2

1

Total influence

Don’t mind

2

A little

5

Extremely
adversarial
2

3

4

5

When discussing the best way to resolve the matter, my lawyer ….

a) involves me in a
discussion about
the best way to
approach the
matter.

Strongly disagree

b) emphasises
finding a solution
that suits both
parties.

Strongly disagree

1

1

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5
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c) emphasises the
importance of
protecting my
legal rights.

Strongly disagree

d) emphasises that it
is best to litigate
the matter rather
than negotiate.

Strongly disagree

e) emphasises the
importance of the
long term family
relationship.

Strongly disagree

f)

Strongly disagree

emphasises the
best interests of
my children
……..or N/A [ ].

1

1

1

1

g) emphasises the
importance of
finding a
fair resolution for
everyone involved
in the matter.

Strongly disagree

h) talks about
different ways to
resolve the
matter, other than
going to the
Family Court.

Strongly disagree

i)

makes me feel as
if I have some
control over my
case.

Strongly disagree

makes me think
more realistically
about my claims.

Strongly disagree

j)

1

1

1

1

k) makes me
determined to
pursue my legal
rights in Court.

Strongly disagree

l)

Strongly disagree

tells me of the
risks involved in
going to Court.

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5
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59.

m) emphasises that
an out of court
settlement is the
best way to
resolve the
matter.

Strongly disagree

n) tells me that by
going to Court I
will get “justice”.

Strongly disagree

o) seems flexible
and able to meet
the needs of my
particular
situation.

Strongly disagree

p) told/tells me that I
must attend a
family dispute
resolution
process (FDR),
but doesn’t seem
to think that this
will help resolve
the matter…or
N/A (not
discussed) [ ].

Strongly disagree

q) indicates that I
will get a better
outcome if I go to
Court.

Strongly disagree

r)

Strongly disagree

tells me that Court
is like a ‘gamble’
or ‘lottery’.

1

1

1

1

1

1

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
5

The advice that my lawyer gives me, usually ……..
a) favours my
position over that
of my former
partner.

Strongly disagree

b) is the advice that I
am expecting.

Strongly disagree

c) is the advice that I
want to hear.

Strongly disagree

1

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5
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d) compares
favourably with
what others in my
situation have
received…or
unsure [ ].

Strongly disagree

e) seems fair.

Strongly disagree

1

1

f) seems to be based
upon facts and
legal knowledge,
not personal
biases and
opinions.

60.

Strongly agree
2

3

4

2

3

4

2

3

4

Strongly agree

Strongly disagree
1

5

5
Strongly agree
5

Overall, when thinking about the meetings, I feel that …..
a) I have the
opportunity to say
everything
that I want to say
in the meetings.

Strongly disagree

b) I can trust my
lawyer to be fair to
me.

Strongly disagree

c) being able to talk
about the matter
with my lawyer
makes me feel
good about
participating in the
meetings.

Strongly disagree

d) my lawyer
considers my
views when giving
me his/her advice.

Strongly disagree

e) my lawyer gains
enough
information
from me before
giving his/her
advice.

Strongly disagree

1

1

1

1

1

Strongly agree
2

3

4

5

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

5

Strongly agree
5
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61.

f) my lawyer gives
honest
explanations for
the advice that
he/she gives.

Strongly disagree

g) my lawyer treats
me politely.

Strongly disagree

h) my lawyer shows
respect for me.

Strongly disagree

i) the meetings are
dignified.

Strongly disagree

j) the meetings are
simple and
efficient.

Strongly disagree

k) I understand how
my lawyer arrives
at his/her advice.

Strongly disagree

l) the way the
meetings proceed
are usually fair.

Strongly disagree

m) the outcome of the
meetings are
usually fair.

Strongly disagree

1

1

1

1

1

1

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
5

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
5

Overall, when thinking about my lawyer, I feel that she/he……………
a) will support me
and protect my
interests
throughout the
matter.

Strongly disagree

b) will take control of
the matter and tell
me what I should
and shouldn’t do.

Strongly disagree

c) will involve me in
all the negotiations
associated with
the matter.

Strongly disagree

d) really understands
my needs and
interests.

Strongly disagree

1

1

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

5

Strongly agree
5

Strongly agree
5

Strongly agree
2

3

4

5
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62.

e) has a sound
understanding of
the law in regard
to the matter.

Strongly disagree

f) will help me meet
my demands no
matter how
unrealistic they
may be.

Strongly disagree

Strongly agree

1

2

3

4

2

3

4

5

Strongly agree

1

5

Please indicate how often your lawyer does the following:
a) uses legal
language without
explaining it.

Never

b) tells you that
he/she is an expert
on
these kinds of
cases.

Never

c) says that the Court
will not allow
something or not
like something.

Never

d) asks for your
advice on issues.

Never

e) praises you, or
expresses
satisfaction
for you agreeing
with his/her
advice.

Never

f) questions your
judgment about
what
you think about
some issue.

Never

g) explains the legal
basis for his/her
advice to help you
understand things
better.

Never

1

1

1

1

1

1

1

Rarely
2

Rarely
2

Rarely
2

Rarely
2
Rarely
2

Rarely
2

Rarely
2

Sometimes
3

Sometimes
3

Sometimes
3

Sometimes
3
Sometimes
3

Sometimes
3

Sometimes
3

Often

All the time

4

5

Often

All the time

4

5

Often

All the time

4

5

Often

All the time

4

5

Often

All the time

4

5

Often

All the time

4

5

Often

All the time

4

5
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63.

h) shows
compassion and
offers help beyond
what you expect.

Never

i) acts formally and
more like a police
officer or court
official.

Never

Rarely

1

Sometimes

2

All the time

4

5

Often

All the time

4

5

3

Rarely

1

Often

Sometimes

2

3

When thinking about what will happen next, ……
a) I feel that I will
have sufficient
influence
on all of the
important
decisions.

Strongly disagree

b) I feel that my
lawyer will give me
the opportunity to
change my mind if
I want to.

Strongly disagree

c) I feel that I have
gained enough
information from
my lawyer to make
the right
decisions.

Strongly disagree

d) I feel that my
lawyer will “keep
me in the dark”.

Strongly disagree

64. How highly would you
recommend your lawyer
to a friend if he or she
needed a lawyer?
65. Please indicate if there
is anything that you
would like your lawyer
to do differently in your
meetings or in the
resolution of this
matter?

1

1

1

1

Strongly agree
2

3

4

2

3

4

2

3

4

2

3

4

Strongly agree
5

Strongly agree
5

Strongly agree

Very
highly
1

5

5

Very
poorly
2

3

4

5

………………….………………………………………………………………………………
…………………………………………………………………………………………………..
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THANK YOU VERY MUCH FOR YOUR PARTICIPATION
Please post the questionnaire in the stamped, addressed envelope provided.
There is a very short follow-up questionnaire for participants to
complete in 3 months time. If you are willing to participate, please write your
postal or email address in the box below (you do not need to write your
name). Again, your participation is greatly appreciated.
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