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ABSTRACT

This thesis evaluates the policy of mandatory detention for asylum seekers maintained
by successive Australian governments against several core liberal principles. These
principles are derived from various accounts of liberal political thought and the major
themes and criticisms inherent in the public debate over the policy. The justifications of
the policy given by the Australian government and the criticisms enunciated by
scholars, refugee advocates and non-government organisations with respect to the
policy strongly correspond with the core liberal principles of fairness, protecting the
rights of the individual, accountability and proportionality. The claims of the critics
converge on a central point of contention: that the mandatory detention of asylum
seekers violates core liberal principles. To ascertain the extent to which the claims of
the critics can be supported, the thesis selectively draws on liberal political theory to
provide a framework for the analysis of the policy against these liberal principles, a
basis for inquiry largely neglected by contributors to the literature. This thesis argues
that, on balance, the mandatory detention policy employed by successive Australian
governments violates core liberal principles. The claims of the critics are weakened, but
by no means discredited, by the importance of the government’s maintenance of strong
border control. In the main, however, criticisms made by opponents of the policy can be
supported.

This thesis contributes to the substantial body of literature on the mandatory detention
policy by shedding light on how liberal principles may be applicable to the mandatory
detention policy. Further, it aims to contribute to an enriched understanding of the
Australian government’s competence to detain asylum seekers.
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Figure 1: Location of active and decommissioned Australian detention facilities

Christmas
Island IRPC

Darwin IDC
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(D)

Nauru OPC

Curtin IRPC (D)
Port Hedland
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Legend:
(D): Decommissioned facility.
IDC: Immigration Detention Facility
IRPC: Immigration Reception & Processing Centre
OPC: Offshore Processing Centre
RHC: Residential Housing Centre.

Baxter IDC &
Port Augusta
RHC

Villawood IDC
& Sydney RHC

Maribyrnong IDC

Notes:
Unlawful non-citizens who do not seek asylum, such as visa overstayers, tend to be accommodated in
metropolitan detention facilities in Perth, Melbourne (Maribyrnong IDC) and Sydney (Villawood IDC).
Woomera IRPC and Curtin IRPC have been returned to the Australian Defence Force. The Cocos Island,
Manus Island and Port Hedland facilities have been mothballed but can be quickly reactivated to respond
to contingencies. Subject to a departmental review of demand for detention space, Baxter IDC may also
be mothballed sometime in 2007. Darwin IDC is used for short-term accommodation for illegal foreign
fishers before removal. A RHC is due to open in Perth in 2007 and Immigration Transit and
Accommodation Centres (ITACs) for low-risk, short-term detainees are proposed for Adelaide, Brisbane
and Melbourne, tentatively scheduled to open between 2007 and 2009.
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INTRODUCTION

The Australian government’s longstanding policy of automatically detaining asylum
seekers who arrive by boat can be considered among the more controversial approaches
to immigration control. 1 The policy is unique among western liberal democracies in that
asylum seekers arriving in Australian territory without prior authorisation are held in
immigration detention almost without exception whilst their claim for protection is
processed by immigration authorities.

The process of mandatory detention generally advances as follows. After an unlawful
boat arrival has been detected and intercepted by Australian authorities, the passengers
and crew onboard are taken to a Department of Immigration and Citizenship [DIAC]
immigration detention facility to conduct preliminary health screening and ascertain
whether anyone from the vessel wishes to seek asylum. 2 Pursuant to various provisions
of the Migration Act 1958 (Cth), asylum seekers are held in detention for the entirety of
the refugee assessment process, which can result in protracted and potentially indefinite
periods of detention. An asylum seeker taken into detention will not be released until a
visa is granted or that person is removed from the country. Many western liberal
democracies detain asylum seekers for the purposes of immigration control, but not for
the entirety of processing (see Human Rights First, 2002). During the period of

1

As explained in Chapter One, the Migration Act 1958 (Cth) does not distinguish between individuals
who arrive unlawfully. The term ‘unlawful non-citizen’ is used in the Act to denote any person who has
arrived or is present in Australia without authorisation. Asylum seekers arriving unlawfully by boat fall
into this category, but so do other groups who do not seek asylum and do not arrive unlawfully. Given the
number of references to other types of unlawful non-citizens in the thesis (particularly in Chapter One),
the term ‘asylum seekers arriving unlawfully by boat’ is preferred to ‘unlawful non-citizen’ in order to
avoid confusion.
2
In times past, asylum seekers were typically detained in facilities located on the Australian mainland far
from major urban centres (see Figure 1 above). Now, as a part of the Australian government’s Pacific
Strategy, asylum seekers are routinely transferred to offshore locations for detention and refugee
processing in offshore processing centres. The governments of Nauru and Papua New Guinea were
tapped in 2001 to accommodate asylum seekers interdicted at sea by Australian authorities whilst en route
to Australia to press their claims for asylum.

1

detention, asylum seekers are provided with amenities and activities with which to pass
the time while they wait for a primary decision on their asylum application. Should an
asylum seeker’s application be rejected by the primary decision maker, asylum seekers
are able to contest the decision before the Refugee Review Tribunal (RRT), an
administrative tribunal with statutory backing. Asylum seekers aggrieved with the
RRT’s decision can seek full judicial review. However, appellants must at all stages
remain in detention, since the policy decrees that all asylum seekers must be detained
whilst a decision on their application is ongoing. If the appeal process runs its full
course and ultimately produces a negative result for the asylum seeker, Australian
authorities will remove the failed applicant to their country of origin. The process does
not allow asylum seekers arriving unlawfully by boat to enter the Australian community
at any stage until such time as they are permitted by Australian authorities.

Australia has not experienced a regular flow of asylum seekers arriving unlawfully by
boat over time. It is generally accepted that four ‘waves’ of unlawful boat arrivals have
washed ashore since Federation. The first wave emanated from the displacement of
millions of Vietnamese in the aftermath of the Vietnam War. Between 1976 and 1981,
56 boats arrived on Australia’s northern shores carrying approximately 2,100 asylum
seekers (York, 2003: 26). Asylum seekers in the first wave were not summarily
detained. Instead, they were moved to migrant hostels in capital cities for around three
months before being released into the community (Price, 1981: 104).

Australia did not receive any more unlawful boat arrivals until 1989, when a second
wave of asylum seekers began to arrive unlawfully and became the first to be detained
on a compulsory basis. Six hundred and fifty four people of predominantly Cambodian
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origin arrived by boat between 1989 and 1992 (Crock, Saul & Dastyari, 2006: 29). 3 A
third wave of around 1880 Chinese and Sino-Vietnamese asylum seekers arrived
between 1994 and 1996 (McMaster, 2002: 6). The majority of these asylum seekers
were found to have no credible claim for protection and were returned to their place of
origin.

The fourth wave of unlawful boat arrivals, comprising mostly Iraqi, Afghan and Iranian
asylum seekers, was by far the largest and most controversial to arrive in Australia. This
wave far exceeded the combined total of the previous three waves of unlawful boat
arrivals. In the 1999-2000 financial year, 4,175 asylum seekers arrived in Australia by
boat on 74 vessels, followed by 4,141 in 2000-2001 and 1277 in 2001-2002 (DIAC,
2004 [Online]). Approximately 80 per cent of fourth wave arrivals lodged asylum
claims, compared to just 49 per cent in the previous three waves (Hugo, 2002: 34). The
high number of asylum seekers imparted tremendous strain on the detention system,
leading to sporadic periods of unrest in the detention facilities (see DIAC, 2001b
[Online]). 4 To cope with this unprecedented surge in unlawful boat arrivals, the
Australian government extended the detention regime into the region with the advent of
the Pacific Strategy in 2001 (see Mathew, 2002). Since the end of 2001, the flow of boat
arrivals has virtually dried up. The cessation of boat arrivals may be attributed to a
combination of factors, including the fall of the Taliban in 2001 (Jupp 2002b [Online]).
3

At the time of the Cambodians’ arrival, the Hawke government was enmeshed in international
negotiations over the United Nations’ peace plan for Cambodia and had agreed to implement the terms of
the Comprehensive Plan of Action for Indo-Chinese Refugees (CPA). The CPA facilitated the return of
Indo-Chinese refugees from countries of first asylum in the region (see Bronee, 1993; Evans & Grant,
1994: 223-234). The Australian government had garnered widespread diplomatic support for its
Cambodian peace proposal and had invested a great deal of political capital in the enterprise. In the view
of Mares (2004 [Online]), it would have been politically unpalatable for the Hawke government to accept
the new arrivals as refugees whilst simultaneously returning those Cambodian refugees already residing
in Australia. Granting refugee status to the new arrivals would undermine the credibility of Australia’s
proposal. In the interim, the Cambodian asylum seekers arriving by boat were detained on an ad hoc basis
whilst the negotiations over the Cambodian peace plan continued. Their detention was to be
retrospectively validated by the Migration Amendment Act 1992 (Cth), but what eventually became
known as the mandatory detention regime began as a contrived response to a politically and
diplomatically sensitive situation.
4
Anecdotal evidence of unrest in detention facilities is provided by Hoffman (2001).

3

By the end of 2006, only 145 asylum seekers of mainly Vietnamese and Indonesian
origin had arrived by boat since the end of the fourth wave. 5

Given the fluctuating and unpredictable nature of the boat arrivals, this policy area has
been dynamic. Whilst the flow of boats has ground to a halt for the time being, it is by
no means assured that another wave of boats will not wash ashore, placing new strains
on the policy, in the near future. Change has also been produced by the serious criticism
the policy has attracted, including from within the ranks of the governing party. That the
policy’s design and implementation has undergone reform during the production of the
thesis has caused slight difficulties for the analysis. However, despite the volatility of
some of the variables in this policy area, the Australian government has rigidly upheld
core aspects of detention policy and seems to have no intention to alter them. For
example, asylum seekers arriving by boat have continued to be detained on a mandatory
basis for all stages of processing since the policy’s inception. Reforms contained in the
Migration Amendment (Detention Arrangements) Act 2005 (Cth), involving special
provisions for minors and the incorporation of alternative forms of detention into policy,
have not altered the mandatory and all-encompassing nature of Australia’s detention
policy (see Prime Minister of Australia, 2005 [Online]). Thus, the retention of key
aspects of policy has ensured that there has been sufficient stability and continuity in the
Australian government’s policy settings to enable a systematic analysis of the policy.

Successive Australian governments have argued that mandatory detention for the
entirety of refugee processing serves legitimate public policy objectives related to the
preservation of border control and the protection of Australian citizens from external
threats. Unlawful boat arrivals are construed as a particular problem because the
5

Statistics presented in this thesis are accurate to 31 December 2006. As a result, the thesis does not take
into account the unlawful arrival by boat of 83 Sri Lankan asylum seekers on 19 February 2007.

4

passengers and crew aboard those vessels have not had their security, health and
character credentials assessed prior to arrival in Australia.

Schedule Two of the Detention Services Contract [at 1.2] struck between DIAC, the
policy’s implementing agency, and Global Solutions Limited [Australia] Pty Ltd (GSL)
in 2003 provides the most expansive articulation of the policy’s objectives (Australian
Government Solicitor, 2003 [Online]). The policy is said to contribute to a number of
public policy outcomes, such as:

Ensuring that unauthorised arrivals do not enter the Australian community until their claims to
do so have been properly assessed by internationally agreed standards;
Ensuring that unauthorised arrivals do not enter the community until after essential identity and
health checks are conducted and assessments of character and security issues can be made;
Providing asylum-seekers access to appropriate services for the processing of visa applications,
and helping them through the culture shock of coming to a new country;
Where claims to remain are unsuccessful, ensuring peoples’ availability for removal; and,
Maintaining the integrity of the migration program.

The mandatory detention of asylum seekers has generated a sustained and impassioned
public debate, from which four major themes can be discerned. First, the Australian
government has claimed that the mandatory detention policy dispenses fair treatment to
all groups affected. The detention of asylum seekers is seen to be warranted on several
bases: that the continued integrity of Australia’s migration program requires it; the need
for protection and support possessed by asylum seekers is of lesser importance than
other similarly placed groups; and, that asylum seekers choose to subvert Australia’s
well-established migration laws. These justifications have been attacked by critics, who
view the policy as grossly unfair on account of its singling out of asylum seekers for
5

detention without sufficient warrant (Corlett, 2000; Einfeld, 2000; Gelber, 2003;
Nicholls, 1998).

Second, representatives of the Australian government have argued that mandatory
detention is a wholly administrative measure which should not be seen as punitive, and,
consequently, inconsistent with Australia’s international human rights commitments
(Ruddock, 2001: 1). Critics of the policy have rejected this argument, asserting instead
that the Australian government has failed to honour its international human rights
commitments in the design and implementation of policy (for example, see Fonteyne,
2002; Kenny, 2001; Malcolm, 2001; Manne, 2004; McMaster, 2001: Ch 4; Poynder,
1997). This accusation stems from concerns about the conditions in which asylum
seekers have been held and their treatment in detention facilities by privately contracted
staff. These critics point to the severe human costs suffered by detainees (Crock, Saul &
Dastyari, 2006: Ch. 11; Maley, 2004: 151; Mares, 2001: 56-58; see also Silove, Steel &
Watters, 2000). Particular concerns have been raised in relation to the effects of
mandatory detention on children (Bessant, 2002; Crock, 2006; Human Rights and Equal
Opportunity Commission [HREOC], 2004)

Third, The Australia government has always maintained that mandatory detention is
among the most closely scrutinised government policies, a claim buttressed by the
existence of a broad network of mechanisms that monitor the policy’s administration
DIAC, 2002a [Online]; DIAC, 2006c [Online]). This claim has been strongly
challenged by a number of critics, who argue that these mechanisms cannot enforce
adherence to acceptable standards of conduct (see Kelly, 2006: 12-13; Taylor, 2000b).

6

Fourth, the Australian government claims that, in designing and implementing the
policy, it has struck an appropriate balance between strong immigration control and a
respect for individual liberty. In response, the critics argue that mandatory detention is
not minimally restrictive but rather is excessive in relation to the nature of the threat
posed by asylum seekers arriving unlawfully (Brennan, 2003: Ch. 4; Motta, 2002: 22).
Adding further to the perceived excessiveness of the policy, some critics hold that the
financial burden placed on Australian taxpayers by the policy is not commensurate with
the problem it attempts to confront (Chamarette, 1993; Ward, 2004).

In referring to notions such as fair treatment, protection of the rights of the individual,
and restraint of the exercise of governmental power, the critics and spokespersons for
the Australian government are both utilising the language of liberal political theory.
This body of political thought elevates the status of the individual above all other
concerns. 6 It sees the individual and, in particular, the liberty of the individual, as the
primary repository of value and the foundation upon which government and society is
built. For this value to be realised, liberals believe that the power of the state must be
limited. Ideas of individual liberty, equality, tolerance, privacy and rationality pervade
the liberal tradition, alongside the view that these are primarily societal values which
flourish best when government is constrained. Consensus on liberal principles has thus
far eluded liberal scholars, but agreement has been reached that the primacy of the
individual and the protection of individual liberty remain the touchstones of liberal
thought (Freeden, 1996: 18-19; Kukathas, Lovell & Maley, 1989: 17).

6

Liberalism is an exceptionally broad church and an exhaustive account of it cannot be provided here.
For academic works that comprehensively examine the many strands of liberal thought, refer to Gray
(1986, 1989); Haakonsen (ed., 1988); Kymlicka (1989: Ch. 1 & 2); Mulhall & Swift (1996);
Meadowcroft (ed., 1996); Ryan (1993); and, Sandel (ed. 1984).

7

Liberal theory is useful for analysing the debate over the mandatory detention of asylum
seekers because its defining principles represent a point of intersection between the
Australian government and those opposed to the policy. Clearly, the value placed by the
liberal tradition on preserving individual liberty and constraining government underpins
the arguments presented by the critics. Furthermore, since the Australian government
purports to function as a liberal democracy, principles intrinsically linked to the liberal
tradition should be incorporated in the design and implementation of policy. The liberal
principles selected for analysis in this thesis, those of fairness, protecting the rights of
the individual, accountability and proportionality, have a strong connection with the
four themes in the public debate outlined above. Liberal theory contains other principles
that ought to guide the exercise of authority and relations between individuals, but these
four principles are the most relevant for present purposes.7 Hence the thesis’ primary
research question: to what extent does the mandatory detention policy violate core
liberal principles?

It is somewhat surprising then that liberal theory has thus far been little utilised as a
basis for inquiry. The author has found only one relatively short piece of scholarship
that directly relates liberal theory to the mandatory detention policy (Maley, 2002).
Other literature has referred to liberal theory in relation to state responses to general
refugee issues (Gibney, 1999) and also with respect to Australia’s overall refugee policy
(Taylor, 2000a), but neither of these works refer specifically to mandatory detention.

The thesis aims to contribute to the existing literature partly through its approach to the
subject matter: principles derived from liberal political theory, to which protagonists in
the debate explicitly refer, are used as a basis for analysis of the mandatory detention

7

For a comprehensive inventory of liberal principles, see Arblaster (1984: Ch. 4).
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policy. The thesis attempts to shed light on the application of liberal principles to the
mandatory detention policy and contribute to an enriched understanding of the
Australian government’s competence to detain asylum seekers.

Notwithstanding the influence of liberal theory upon the design of the thesis, it is not
intended as research in political theory. It does not seek to develop new liberal ideas or
refine old ones. This thesis is intended as an exercise in the evaluation of public policy:
it seeks to undertake a systematic evaluation of the normative underpinnings of the
mandatory detention policy employed by successive Australian governments since
1992.

In order to assess the mandatory detention policy in terms of the liberal principles set
out above, the thesis draws extensively on primary source material. This material
includes: DIAC policy documentation; Acts and Hansard of the Australian Parliament;
reports on inquiries commissioned by Australian governments, statutory authorities and
parliamentary committees; legal cases; and, relevant international legal instruments. The
thesis also refers selectively to the academic literature on liberal theory and extensively
to the literature on asylum seekers and their detention.

Organisation and argument
The thesis is organised into four largely self-contained chapters, each focussing on one
of the four liberal principles raised in the debate over the mandatory detention policy.
The chapters are structured similarly. After first setting out the particular liberal
principle and its application to the policy, each chapter proceeds by relating the claims
made by representatives of the Australian government and the critics in the debate to the
liberal principle. The key issues that emerge from the divergent viewpoints expressed in

9

the public debate are then analysed with a view to determining whether the liberal
principle has been violated and the claims of the critics can be substantiated.

Chapter One examines the debate as it relates to fairness, addressing the question of
whether asylum seekers arriving unlawfully by boat can be said to have been treated
fairly. It is argued in this chapter that while the critics do argue persuasively on several
fronts, it is not possible to arrive at an unambiguous answer to the question. The claims
of the critics can only be partially supported as a result.

Chapter Two discusses the constraints on individual rights of detained asylum seekers,
in order to determine whether the Australian government has taken care to minimise the
infringement of the liberty of detainees. The chapter demonstrates that whilst mandatory
detention is used for administrative purposes, the infringement of liberty that
accompanies it goes beyond what is necessary for these purposes, a conclusion that is
supportive of the critics’ position. The seriousness of the deprivation of liberty visited
upon asylum seekers in detention amounts to punishment and makes the initial decision
to detain all the more consequential.

Chapter Three turns to the issue of accountability and how the use of detention powers
is monitored. This matter has been brought into sharp relief by the wrongful detention
of Australian resident Cornelia Rau, exposed in February 2005. The chapter attempts to
determine the extent to which discretion is used in the implementation of the policy and
whether discretion is subjected to effective checks. It is argued in this chapter that the
claims of the critics are substantiated, in that there has been a lack of accountability
mechanisms that would satisfy public expectations regarding the conduct of public
officials.

10

Chapter Four utilises the concept of proportionality to determine whether the approach
taken by successive Australian governments to detention can be seen as necessary for
the purposes of immigration control and as not involving an excessive use of state
power. Using two criteria for proportionality developed by Frase (2005), the chapter
compares the Australian approach to the detention of asylum seekers with those taken
by the United States, Canada and the United Kingdom. 8 It is argued that Australia’s
approach to detention is excessive and extends beyond what is necessary to achieve the
aims of the policy, relative to the other systems studied. Again, the criticisms based on
the liberal principle of proportionality seem to be substantiated.

The central argument of the thesis is that, on balance, the mandatory detention policy
violates core liberal principles. The claims of the critics are weakened, but by no means
discredited, by the importance of the government’s maintenance of strong border
control. Nonetheless, the claims are, for the most part, substantiated in this thesis.

8

Others have undertaken comparative studies in relation to mandatory detention (Brennan, 2003: Ch. 5;
Crock, Saul & Dastyari, 2006: Ch. 12). Others have used the approach to analyse a particular aspect of
detention policy or practice. For instance, Crock (2002) used case studies to examine detention
jurisprudence in a number of common law countries, whilst Wilsher (2004) used the approach to illustrate
differences in constitutional and legislative approaches to the detention of asylum seekers among Western
liberal democracies. The study undertaken in this thesis differs from previous efforts because it is
explicitly conducted within a liberal frame of reference and introduces two criteria for proportionality,
borrowed from Frase (2005), that have not previously been applied to the debate.
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CHAPTER ONE
FAIRNESS

1.1. Introduction
The mandatory detention policy makes a number of distinctions between individuals
that have a significant bearing on who is liable to be detained. The Australian
government explicitly distinguishes asylum seekers arriving unlawfully by boat from a
variety of other groups for the purposes of mandatory detention. The Australian
government bases these distinctions on a number of assumptions about the rights, needs
and character traits of asylum seekers. Critics have challenged the validity of these
assumptions on the grounds that they do not accurately portray the realities of seeking
asylum.

By analysing the claims made in the debate and linking them to the ideas of rights,
needs and desert, this chapter attempts to resolve the question of whether the policy is
fair to asylum seekers arriving unlawfully by boat. It is argued here that, owing to the
contested nature of fairness and the multi-faceted nature of the debate, a decisive answer
to this question is not possible. A clear-cut answer would belie the fact that the
Australian government and the critics of the policy appeal to different and conflicting
principles of fairness. In this chapter, an analytical framework adapted from the work of
Miller (1976) – in which fairness is construed as one’s due according to either one’s
rights, needs or deserts – is used to show that ambiguity prevents a simple conclusion.

1.2. Liberal Principle
In a liberal democratic society, each person is accorded equal moral worth in
recognition of their dignity and irreplaceable value as a human being (Arblaster, 1984:
12

64-66; Galloway, 1994: 164; Kymlicka, 1989: 13). Individuals hold different
conceptions of the good life and possess sufficient rationality to execute their plans for
life (Goodwin, 1997: 37). In the liberal tradition, those who can make and carry out
rational, autonomous decisions are free. Given each individual’s unique value and
capacity for autonomous decision-making, any undue restriction of the pursuit of one’s
life plans should be considered unfair. Fair treatment requires all individuals to be
treated equally until relevant reasons are found for distinguishing between them
(Honore, 1968: 62-63). Put another way, equals should be treated equally and unequals
unequally, so long as unequal treatment is in proportion to the inequality (Barry, N.,
1995: 152; Raphael, 1970: 173). Thus, for the purposes of fairness, any distinction
between individuals should be made with deference to the equal worth of individuals,
ensuring that only relevant differences are used to treat individuals differently.

However, what constitutes a relevant difference between individuals in a liberal
democratic society is problematic. Political concepts are notorious for their ‘systematic
slipperiness’, giving rise to the assertion that they are essentially contested (Ryan, 1993:
291-292; see also Connolly, 1993; Swanton, 1985). Fairness revolves around the grant
or denial of what is ‘due’ to an individual from an exchange between two or more
individuals or institutions. A person is treated fairly when they receive what is due to
them, and unfairly when what is due is not forthcoming (Galligan, 1996: 56). A due
may be a particular entitlement, reward or sanction warranted on the basis of certain
distributive principles. These principles will diverge on the particular circumstances or
attributes that warrant an apportionment of entitlements, leading to conflict between
principles. Essentially, the content of an individual’s due and why that individual may
be entitled to it is open to debate.

13

This issue was recognised by David Miller in his work Social Justice (1976). In Miller’s
view, those who rely on a monolithic, all-embracing concept of justice are bound to
encounter significant difficulties when explaining why dues should apportioned in a
particular way. Given that political concepts are essentially contested and a range of
perspectives will emerge within a debate, a more comprehensive treatment of fairness
will consider an issue from several different perspectives (Miller, 1976: 24). Drawing
upon the ideas of Henry Sidgwick and D.D. Raphael, Miller proposed that the content
of a person’s due can be interpreted differently according to whether fairness is
construed in terms of rights, needs or desert (Miller, 1976: 25-28).

1

To choose one

perspective ahead of the others is undesirable because each perspective embodies a
moral value that is too significant to discount in matters of fairness. Miller’s framework
gives weight to each of these perspectives and aims to provide guidance on issues that
generate conflict (Miller, 1976: 29-30). This framework is appropriate for present
purposes because the appeals to fairness made by the Australian government and the
critics in the mandatory detention debate correspond with these three types of fairness
claim.

How might these three perspectives be applied to the policy under consideration in this
thesis? If fairness is viewed in terms of rights, fair treatment will result from people
being treated in accordance with their legal rights. Miller (1976: Ch. 2) intends for
rights to have a strictly legal positivist character, so as to be analytically distinct from
the ‘ideal’ principles of need and desert. When we speak of legal rights in the present
policy context, we refer specifically to those rights created in domestic law by the
Australian government. The entrenchment of rights in law creates legitimate

1

Admittedly, Miller’s account refers to social justice and not specifically to the concept of fairness.
Nevertheless, the concepts of fairness and justice are so closely intertwined that they have been used
interchangeably by eminent contributors to the literature (see Barry, B., 1989, 145; Dworkin, 1986, 177;
Galligan, 1996, 56-58; Rawls, 1971).
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expectations about how people believe they should be treated in their exchanges with
others. By consenting to government, citizens expect to have their rights secured against
internal and external threats in accordance with the law. Mandatory detention can be
conceived as an instrument for protecting the rights of citizens against the threat posed
by the unlawful arrival of asylum seekers.

Fairness expressed as one’s due according to one’s needs suggests that one may have a
claim to a particular good if harm to one’s vital interests will come from not receiving
it. Miller uses the formula ‘A needs X = A will suffer harm if he lacks X’ to express his
particular view of needs-based fairness (Miller, 1976: 130). To illustrate, Miller uses the
example of a person having a need for food, insofar as it is necessary for that person to
continue living (Miller, 1976: 27). Given the physical manifestations of some needs,
they are generally amenable to empirical testing. The nature and extent of a person’s
need for a particular good can often be settled with reference to facts (Miller, 1976:
136).

In this chapter, the need in question is the need for a supportive environment in light of
the acute vulnerabilities possessed by asylum seekers. On account of a high probability
of facing persecution if they remain in their country of origin, asylum seekers generally
flee in great haste for another country and subsequently attempt to invoke the second
country’s refugee protection obligations under the Convention Relating to the Status of
Refugees. 2 Often, an asylum seeker will have experienced high levels of psychological
and physical trauma en route to the second country and will arrive with few personal
possessions. Sometimes, asylum seekers will arrive in countries where they do not
speak the local language, know few if any people and have a lack of awareness of local

2

Hereafter referred to as ‘the Refugee Convention’.
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customs. The fact that an asylum seeker is in an unfamiliar country is not important;
having an opportunity to find safe harbour is the main concern for many asylum seekers
(Robinson & Segrott, 2002: 7). The situation of asylum seekers with genuine claims for
refugee protection is nothing else if not precarious; therefore, asylum seekers need an
environment in which they can be safe from further persecution and rebuild their
shattered lives.

Finally, fairness as desert appeals to one’s individual qualities or past behaviour. On
account of a particular skill or endeavour, a subjective judgement is made as to whether
a person actually deserves a certain reward or sanction. The subjectivity of the
connection between desert and fairness makes it the least analytically precise of the
three perspectives offered by Miller (1976: 152). A prima facie reason for rewarding an
individual exists if a person has a right to receive a reward, whereas it is not accepted as
given that the same person will receive the same reward if the claim is based on desert.
In the context of the mandatory detention policy, there will be some individual trait or
act that would merit a person being taken into detention. This perspective on fairness
plays a lesser role in the debate, insofar as the Australian government and the critics
have not regularly appealed to it in making their respective claims.

The conclusion to be drawn from this brief discussion of the concept of fairness is that
the presence of different perspectives, each of which has different criteria for fair
treatment, makes judgements about the fairness of public policies complicated. The
relevant differences discerned between human beings for the purposes of fairness will
differ according to whether one views fairness in accordance with rights, needs or, to a
lesser extent in the present context, deserts. Appeals to fairness can be made under any
of these perspectives in the liberal tradition. Consequently, it will be suggested that an
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unambiguous answer to the question of whether asylum seekers arriving unlawfully by
boat are treated fairly under the mandatory detention policy will not be possible.

1.3. The Policy and its Justifications
With reference to the framework presented in the preceding section, the section
proceeds by explaining how asylum seekers arriving unlawfully by boat are treated
differently from other groups referred to in the debate. Then, the Australian
government’s justifications for setting asylum seekers apart for the purposes of the
policy are made explicit.

The Australian government distinguishes between asylum seekers for the purposes of
the Migration Act 1958 (Cth). Although the term ‘asylum seeker’ is not mentioned
explicitly in the Act, the terms lawful and unlawful non-citizen are used with reference
to asylum seekers and their mode of arrival. Section 13 (1) of the Act states
unequivocally that a lawful non-citizen is ‘…a non-citizen in the migration zone who
holds a visa that is in effect’. Whilst this provision applies to anyone arriving in the
country with a valid visa, it is also intended to encompass those arriving in Australia
with a valid tourist, skilled migration, student or other class of visa who then
subsequently seek asylum after arrival. Lawfully arriving asylum seekers are free to
remain in the community whilst their claims for protection are considered by DIAC and
may be eligible for Medicare, application assistance, work rights and assistance to meet
basic living needs (DIAC, 2006e [Online]).

Consistent with s13 (1), s14 (1) of the Act declares any person not in possession of a
valid visa whilst in Australian territory to be an unlawful non-citizen. A non-citizen will
be designated as unlawful on account of overstaying their visa, having their visa
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cancelled or by attempting to enter Australia by air or boat without a valid visa
(Vrachnas et al, 2005: 163-168). It is important to note that the term ‘unlawful’ should
not be equated with criminality. Whilst a breach of Australian law has occurred in the
contravention of s14 (1), unlawful entry or stay in Australia does not attract a criminal
charge (McKiernan, 1993: 3-4). 3 If an immigration officer reasonably suspects that a
person in the migration zone may be an unlawful non-citizen, that individual must be
detained pursuant to s189 (1) of the Act. Even if an individual is not presently in the
migration zone, but seeks to enter it and is reasonably suspected of becoming an
unlawful non-citizen upon entry, s189 (2) requires that they too must be detained as a
matter of law.

The Act not only draws distinctions between asylum seekers on the basis of the
lawfulness of entry, but also between asylum seekers arriving unlawfully. As a part of
the Pacific Strategy, an important distinction is made between asylum seekers arriving
unlawfully by boat in terms of whether or not they have they have reached the
Australian mainland. Prior to 2001, all asylum seekers arriving unlawfully were
processed at mainland immigration detention facilities, irrespective of where they were
initially located. Legislative changes in 2001 excised outlying Australian territories,
including Christmas Island, Cocos Island, Ashmore and Cartier Islands, from the
migration zone in an attempt to deter people smuggling activities and prospective
unlawful entrants from making the journey by boat to Australia (DIAC, 2002b
[Online]). The excision regime was extended in 2005 to include all islands across the
northern half of the Australian coastline from approximately Exmouth in the west to
Mackay in the east (DIAC, 2006f [Online]; see also Coombs, 2005 [Online]). The
purpose of excision is not to cede sovereignty over these territories, but to contract the
3

Although, if one facilitates the unlawful entry of others, one is liable to be charged with people
smuggling offences under ss232A and s233A of the Act and face a minimum five year jail term upon
conviction.
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area in which a person can make an application for a protection visa in Australia. These
amendments to the Act ensure that those landing at an ‘excised offshore place’, with the
intention of arriving in Australia unlawfully are instead designated as ‘offshore entry
persons’, barred from making an asylum claim and transferred to Nauru or Manus
Island, Papua New Guinea for refugee processing. 4

With respect to the mode of arrival and the intent to seek asylum, there is no appreciable
difference between an ‘offshore entry person’ and an asylum seeker who arrives
unlawfully on the mainland. Nevertheless, significant differences in treatment remain
between the two groups. For the purposes of s5 (1) of the Migration Act, asylum seekers
located inside the migration zone are taken into ‘immigration detention’. The claim of
an asylum seeker reaching the mainland is assessed under Australian law at an
Australian detention facility by DIAC personnel and the claimant has access to external
legal practitioners and refugee advocates. Conversely, the Australian government states
that the offshore entry persons are not taken into ‘immigration detention’ as per s5 (1)
because they were not within the migration zone at the point of location. They are
instead taken to a declared third country, usually Nauru, for processing. Yet, offshore
entry persons are not detained under Australian law and are processed by either United
Nations High Commissioner for Refugees (UNHCR) or DIAC personnel at facilities
managed by the International Organisation for Migration with Australian government
funding (DIAC, 2005b [Online]). A curious situation is created whereby DIAC
personnel based in Nauru may adjudicate on asylum claims that seek to engage
Australia’s protection obligations, but the claim is not processed against Australian law
or the law of the declared third country and the applicant is not guaranteed the right to
4

The Migration Amendment (Designated Unauthorised Arrival) Bill 2006 (Cth) sought to redirect all
future asylum seekers arriving unlawfully to offshore processing facilities on Nauru for processing.
Transfers to Nauru were proposed to occur even if an asylum seeker reached the Australian mainland.
The Bill was jettisoned by the Prime Minister after it became clear that it would not pass through the
Senate. For more information about the Bill, see Commonwealth of Australia (2006).
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settle in Australia if the claim is successful. At 12 May 2005, only 559 of the 958
people processed offshore with successful protection claims were resettled in Australia,
with the remainder resettled in New Zealand, Canada and various Scandinavian
countries (DIAC 2005b [Online]). It is clear that offshore entry persons are not afforded
the protections offered by Australian law and their claims are processed under very
different arrangements to those in place on the Australian mainland. These differences
remain in spite of the very similar circumstances presented by offshore entry persons
and asylum seekers who arrive unlawfully within the migration zone.

Another distinction is made between asylum seekers arriving unlawfully and other
unlawful non-citizens for the purposes of mandatory detention. Presumably, visa
overstayers, stowaways, and deserters from merchant or naval vessels are all included
within the ambit of unlawful non-citizenship and thus liable to mandatory detention
pursuant to s189 (1) of the Act. However, s189 (1) does not make this presumption
explicit. In practice, only asylum seekers arriving unlawfully by air or boat are routinely
taken into detention (Crock, 1998: 178). Only a small proportion of visa overstayers are
detained, typically for a matter of days or weeks whilst departure arrangements are
being finalised. Most visa overstayers are allowed to stay in the community on a
bridging visa on the condition that they depart from Australia as soon as reasonably
practicable (Joint Standing Committee on Migration, 1994: 71).

The case of visa overstayers is interesting because they represent the vast majority of
unlawful non-citizens present in Australia, with an estimated 46,400 overstayers
remaining in Australia at 30 June 2006 (DIAC, 2006b: 159). During the 2005-06
financial year, 10,443 people were located who had either overstayed or breached the
terms of their visa, of whom 6,397 approached DIAC of their own volition. Only 2,450
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people were located as a direct result of DIAC compliance fieldwork (DIAC, 2006b:
158). These figures indicate that DIAC has difficulty in locating overstayers and that
many remain in the community illegally for a significant period of time.

Asylum seekers arriving unlawfully by boat comprise a much smaller proportion of the
unlawful non-citizen population than do visa overstayers, with none of the difficulty in
locating them. Only 63 people were identified as arriving unlawfully by boat in 200506, with none registered as arriving unlawfully in 2004-05 (DIAC, 2006b: 163). Given
the vast numbers of overstayers located in Australia in comparison to the number of
recent unauthorised boat arrivals, and given that the government detains people to
maintain the integrity of the migration program, why do overstayers avoid summary
detention so as to minimise strain on the Australian community and DIAC compliance
officers? Visa overstayers arrive lawfully and subsequently become unlawful if they
remain in the country after their visa expires. However, unlike unlawful non-citizens,
overstayers have had their security, character and health credentials assessed before
arrival in Australia (Millbank, 2001: 4). The same idea separates lawfully arriving
asylum seekers from their unlawfully arriving counterparts. An enduring feature in the
administration of Australian immigration law, these background checks take place to
ensure that a non-citizen who seeks entry does not constitute a clear and present threat
to national security and public order (Crock, 1998: 57). These checks allow the
government to fulfil in part its core duty to protect the legal rights of citizens.
Ostensibly, if the Australian authorities are satisfied that a prospective entrant to
Australia does not pose a specific threat to the community, detention for the purposes of
immigration control would seem unnecessary.
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A distinction is also drawn between asylum seekers arriving unlawfully and other noncitizen groups. Asylum seekers are differentiated from refugees resettled under the
auspices of Australia’s successful refugee resettlement program and those with other
humanitarian needs accommodated under the Special Humanitarian Program (SHP).
The participants in these programs are waiting offshore for a durable protection
solution, whereas asylum seekers arrive onshore in search of protection. Refugee
resettlement cases have been referred to Australian authorities by the UNHCR, having
already satisfied the definition of a refugee set out by Article 1A (2) of the Convention
Relating to the Status of Refugees. 5 SHP participants do not satisfy the terms of Article
1A (2) but nonetheless present a compelling case for resettlement owing to a substantial
violation of their human rights in their country of residence. The program
accommodates a wide array of situations that may give rise to gross infringements of
human rights that are not addressed by the Refugee Convention (Stevens, 2002: 865867). According to DIAC’s Procedures Advice Manual (PAM3), successful SHP
applications require an Australian citizen or permanent resident, eligible New Zealand
citizen or Australian organisation to underwrite the application and provide
comprehensive resettlement assistance upon arrival. 6

The Australian government’s policy settings reveal a distinct preference for
accommodating refugees and SHP participants ahead of asylum seekers arriving
unlawfully by boat. The Australian government’s predilection for offshore resettlement
is reflected in the design of the humanitarian component of Australia’s migration intake.
Of the 13,000 places available in the 2006-07 humanitarian quota, DIAC will allocate
6,000 to the resettlement of refugees already recognised by the Convention. The
remaining 7,000 places are shared between SHP participants and onshore protection
5

Hereafter referred to as ‘the Refugee Convention’.
This information was obtained from the PAM3 section entitled Visa Subclass 202 – Global Special
Humanitarian, GenGuide D - Humanitarian visas (Offshore & onshore).

6
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visa recipients. The quota is structured such that one SHP place is taken away when an
onshore protection visa is granted (DIAC, 2006d [Online]). These two categories are
linked because the Australian government argues that asylum seekers who receive
protection places are unfairly taking resettlement places away from others waiting
offshore who potentially are in greater need of resettlement (Ruddock, 2001: 2; DIAC,
2002b [Online]).

In terms of the rights and entitlements bestowed upon each group by the Australian
government, it is clear that the disparity in treatment is most significant for asylum
seekers arriving unlawfully by boat. How does the Australian government justify
targeting this group and not others for mandatory immigration detention? Appeals to
rights, needs and desert-based justifications can be discerned from the Australian
government’s rhetoric on the matter.

The Australian government has steadfastly invoked the rights of sovereign states in
putting its case for detaining asylum seekers who arrive unlawfully by boat. Current
Prime Minister John Howard, among others, has asserted the Australian government’s
sovereign right to exclude outsiders very plainly. For example:

This country remains very compassionate towards refugees but we are determined that we are
going to preserve the integrity of that refugee policy and we cannot allow a situation to arise
where people choose, and not Australians choose, who comes to this country (Prime Minister of
Australia, 2001 [Online]).

This statement is reminiscent of the Prime Minster’s famous battle cry from the 2001
Federal Election campaign, that “…we will decide who comes to this country and the
circumstances in which they come” (quoted in Colman & Lewis, 2005 [Online]).
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Statements of this nature are not merely pre-election bluster: the ethos of control that
permeates the Prime Minister’s rhetoric has defined Australia’s immigration and
refugee agenda since Federation (Cronin, 1993; Jupp, 2002a: 196). These statements
speak to the entitlement of the state to exclude outsiders, absent a legal right to enter
and remain, so as to assign priority to the interests of citizens and protect territorial
borders from potential threats. These priorities are served by the legal distinction
between lawful and unlawful non-citizens contained in ss13-14 of the Migration Act
and the consequent differences in treatment between groups that distinction entails.

Need functions as an important justification for marking asylum seekers off from
refugees and others with humanitarian needs. The Australian government has assumed
that those waiting offshore for resettlement are inherently needier than asylum seekers.
Asylum seekers arriving unlawfully are typically characterised as jeopardising the
Australian government’s ability to direct resources to resettled refugees and SHP
participants, the groups perceived to have the most compelling need for Australia’s
protection. The consequence of this preference for resettling refugees and SHP
participants is the creation of a hierarchy of needs within the humanitarian program.

The Australian government freely refers to the imagery of ‘queue jumping’ to entrench
what it sees as a disparity in the need for protection and support between asylum seekers
and resettled refugees or SHP participants. Indeed, many Howard government
references to the terms ‘fair’ or ‘fairness’ in the context of asylum seeking are to the
perceived unfairness of ‘queue jumping’ (see Australian Liberal Party, 2004 [Online];
Howard, 2001, quoted in Wazana, 2004: 92; Minister for Immigration and Citizenship
[MIAC], 2001b [Online], Vanstone, 2004: 92-94). However, the current government
should not be seen as responsible for coining the term ‘queue jumping’ or conjuring the
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imagery associated with it. Former Labor Prime Minister Bob Hawke brought the term
into the popular lexicon in 1990 with respect to the second ‘wave’ of asylum seekers:

Do not let any group of people in the world think… that all they’ve got to do is break the rules,
jump the queue, lob here and Bob’s your uncle…. My compassion goes to those people who
have been waiting for years in refugee camps to come to this country (quoted in Milne & Aubin,
1990, emphasis added).

Through the imagery of queue jumping, asylum seekers arriving unlawfully by boat are
unfavourably characterised by successive Australian governments. They are typically
characterised as having adequate financial resources to solicit people smugglers as a
means of transiting to Australia, which suggests, prima facie, that their need for
resettlement is not as pressing or genuine as those waiting in a refugee camp offshore
(Millbank, 2003: 29-30). In addition, they are often characterised as ‘forum shoppers’ or
as having engaged in ‘secondary movement’, in that asylum seekers will invariably
attempt to gain access to the asylum procedures of a country of preference, instead of
remaining in the country of first asylum (MIAC, 1999b [Online]; Kinslor, 2000: 56). In
doing so, asylum seekers move from a country that could potentially provide effective
protection to another until a desirable destination is reached and migration outcomes can
be achieved. Possessing mobility indicates to the Australian government that some
unlawful non-citizens have a less urgent need for protection.

The Australian government’s assumption about need is therefore very simple: the more
choices one has, the less the need for refugee protection. Having a choice in how he or
she arrives indicates to the Australian government that an asylum seeker’s need for
protection is not as acute, because a refugee waiting in a squalid refugee camp offshore
for a resettlement opportunity may not be as mobile or able to help themselves. Motta
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(2002: 22) neatly sets out the Australian government’s assumption with respect to the
choices made by an asylum seeker. An asylum seeker may have chosen to arrive
unlawfully by boat when they could have elected to apply for protection through regular
refugee channels, through either the UNHCR mission in their country of origin, an
Australian embassy or a DIAC outpost. They choose not only to arrive in Australia
unlawfully, but also choose not to wait in the ‘queue’, choose to defraud the government
while attempting to improve their claims for protection, choose to use people smugglers
and impede removal from Australia by exhausting all conceivable avenues of appeal.
Because asylum seekers arriving unlawfully are assumed to have consciously chosen
their mode of arrival, the Australian government believes it is justified in concluding
that they have a lesser need for protection and may therefore be treated differently from
others seeking to come to Australia.

The Australian government’s arguments relating to choice also overlaps with an appeal
to desert. Recalling the brief discussion of desert in section 1.2, an individual must
commit some act or possess some trait which would justify a government taking him or
her into detention. Since the Australian government connects the choice made to arrive
unlawfully to mandatory detention, this would seem to be such an act. Thus, an onus of
responsibility is placed upon asylum seekers by the Australian government. Placing
such a burden on asylum seekers can be warranted if an asylum seeker can be
reasonably seen to be aware of the legal consequences of arriving unlawfully in the
Australian migration zone and the relevant provisions of Australian migration law. If an
asylum seeker can be shown to be cognisant of these factors, detention could well be
justified.
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In addition, the Australian government has made much of certain character traits said to
be possessed by asylum seekers. During the heat of the 2001 Federal Election
campaign, the Department of Defence advised the Coalition government that asylum
seekers intending to enter Australia unlawfully by boat had cast their children into the
ocean to blackmail naval officers intercepting the asylum seekers’ sinking vessel into
taking the asylum seekers ashore (see Marr & Wilkinson 2002; Senate Select
Committee on A Certain Maritime Incident, 2002). Looking to score political points in
an election campaign that brought border control issues into sharp relief, ranking
Coalition members cast aspersions over the morality of asylum seekers. For example, in
a radio interview on 9 October 2001, Prime Minister John Howard responded to the
Department of Defence’s advice by stating that “…I certainly don’t want people of that
type in Australia, I really don’t” (Prime Minister of Australia, 2001 [Online]).

Around the same time, asylum seekers were seen by the Australian government to be
‘…undeniably linked…’ with terrorists (see House of Representatives Debates, 12
December 2002: 10397-10398). It was assumed that a terrorist could pose as a
prospective asylum seeker and enter Australia unlawfully by boat as a means of
escaping detection. Connecting asylum seekers with terrorism was another means by
which to negatively characterise asylum seekers. In this context, the alleged character
traits possessed by asylum seekers was seen to warrant the detention of asylum seekers
arriving unlawfully by boat.

To recapitulate, the Australian government makes several distinctions for the purposes
of the mandatory detention policy. Asylum seekers arriving unlawfully are set apart
from a host of other groups, including Australian citizens, refugees and others with
extraordinary humanitarian needs, visa overstayers and asylum seekers who arrive
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lawfully in Australia. A distinction is even made between asylum seekers who arrive
unlawfully by boat, on the basis of whether they reach the mainland before being
located. The Australian government has justified these distinctions by appealing to the
principles of rights, needs and, to a lesser extent, desert. Critics of the policy have
disputed the manner in which the Australian government has used these justifications,
and it is to these arguments the chapter now turns.

1.4. Criticisms
Critics of the policy have mounted an impassioned critique of the justifications
presented by the Australian government. The arguments propounded by opponents of
the policy in relation to fairness respond to the rights, needs and desert-based
justifications proffered by the Australian government.

The rights-based justification presented by the Australian government has received only
qualified support from the critics. They generally have no quarrel with the government’s
right to protect state borders, conduct a controlled refugee resettlement program and
preserve the rights and interests of its citizens. Some explicitly recognise detention as a
legitimate function of immigration control and as a useful instrument for protecting the
community from a variety of threats (Refugee Council of Australia [RCA], 1996
[Online]; Justice for Asylum Seekers, 2002 [Online]). The critics suggest, however, that
the right to assert sovereignty has limits. Australia has acceded to a litany of
international human rights conventions and attendant optional protocols, arguably
relinquishing absolute sovereignty in the process. Since Australia is a signatory to the
Refugee Convention and its two Optional Protocols, Maley (2003: 189) argues the
Australian government cannot legitimately claim absolute control over who enters the
country and the circumstances of entry. The Australian government is quite within its
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rights to assert its sovereignty, provided that it upholds its longstanding international
human rights commitments in good faith and allows asylum seekers to exercise their
rights at international law (Sidoti, 2002: 34). Fundamental rights created at international
law, such as the right to seek asylum, ostensibly place every human being on an equal
footing and require signatories to respect these rights.

In terms of need, some critics have questioned the assumption that asylum seekers
arriving unlawfully by boat have a less pressing need for protection and support.
Nicholls (1998) argues that by deeming offshore entrants to be more vulnerable and in
greater need of accommodation in Australia than those seeking asylum, the Australian
government pits refugees awaiting resettlement and asylum seekers arriving unlawfully
against one another in an ultimately unconstructive test of credibility. He argues that the
Australian government’s position pays no mind to the possibility that the claims made
by asylum seekers for protection could be equally as worthy as those made by refugees
awaiting resettlement in offshore camps (Nicholls, 1998: 77). The Australian
government’s position is viewed by Nicholls as a product of Australia’s history as a
nation of immigration and its relative inexperience with asylum seekers. Moreover,
Brennan (2002 [Online]) questions the logic behind linking the offshore and onshore
programs in the humanitarian quota of Australia’s migration program. He suggests that
only 348 of the 13,475 unlawful non-citizens arriving by boat (at the time of
publication) had been granted permanent residence since 1989, thus making it difficult
to understand why the programs are linked if the overall impact upon the resettlement
programs is minimal.

The lesser priority attached by the Australian government to the need for protection and
support possessed by asylum seekers arriving unlawfully by boat has prompted some
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critics to question the fairness of the ‘queue jumping’ metaphor itself. It has been
suggested that no references to ‘queue jumping’ or unfairness have been made in
connection with lawful entrants who subsequently seek asylum, even though they too
have sidestepped the offshore entry requirements by arriving directly in Australia to
press their claims for protection (Maley, 2001: 360). Furthermore, based on his
experience in the field, Corlett (2000: 17-18) claims that the clamour for refugee
resettlement opportunities does not exhibit the order and organisation that one would
normally associate with a ‘queue’. Instead, he claims that a ‘heap’ would be a more
apposite term to capture the true nature of the situation. Others concur with Corlett’s
assessment, arguing that the disorderliness of the situations in which asylum seekers are
forced to flee stands in contradistinction to the orderliness and impartiality imposed by
the Australian humanitarian quotas (Gelber, 2003: 30; Khan, 2002 [Online]; Mares,
2002: 18). It is argued that the circumstances facing asylum seekers necessitate a quick
remediation, rendering it inappropriate to ask them to join a ‘queue’ and wait for a
solution.

Turning to desert-based arguments, the critics strongly believe that asylum seekers
arriving unlawfully do not possess a meaningful array of choices with regard to their
mode of arrival in Australia. In contrast to the Australian government’s view, asylum
seekers arriving unlawfully by boat are held to be constrained in similar ways to
refugees waiting offshore to be resettled. Some have argued that few asylum seekers are
actually in a position to approach a UNHCR office, Australian embassy or DIAC
outpost in the country they are attempting to flee in order to begin the asylum
application process (Einfeld, 2000: 310; Mares, 2002: 20-23; Motta, 2002: 28).
Numerous factors may account for the inability of asylum seekers to access offshore
application procedures in their country of origin, including the lack of awareness on the
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part of asylum seekers of the correct application procedures, linguistic and
communicative barriers, and the unstable and potentially dangerous circumstances on
the ground.

In attempting to capture the situation facing asylum seekers, various contributors to the
literature recount instances of violence, intimidation and discrimination against ethnic
Hazaras in Afghanistan (see Legomsky, 2003: 594; Maley, 2001: 356-357; Sparrow,
2005: 38-44). Many Hazaras have in fact sought refugee protection in Australia after
fleeing persecution in Afghanistan. An extensive account of this persecution is provided
by Mousavi (1998: 122-127, 160-169), who argues that Hazaras were suppressed
politically, economically and culturally by ethnic Pashtun rulers from the late 19th
century. Hazaras were openly treated as second-class citizens through the denial of legal
rights and basic amenities. Violence, intimidation and brutality became synonymous
with the Hazara experience under Pashtun rule.

With reference to the Hazara experience, Brennan (2003: 41-42) describes the
difficulties a Hazara may encounter in accessing effective protection procedures. At the
time of publication, a Hazara seeking protection had little hope of obtaining it from the
nearest Australian High Commission in Islamabad, where a two year waiting period to
apply for a visa was in effect. Nor could a Hazara obtain refuge from the UNHCR as it
had urged Afghans not to approach its under-resourced office in Islamabad following a
deluge of requests for protection at the time. Their safety could by no means be
guaranteed, given the ethnic and religious proclivities permeating that city. After being
driven from their homeland, Hazaras could not access the authorised refugee channels
through which protection in Australia could be obtained, rendering impracticable the
option of lawful arrival in Australia. People smugglers operating out of Karachi were
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the only effective means by which Hazaras could reach a safe country offering
protection. By pooling their life savings, a family could pay a people smuggler to ship a
young Hazara male to Australia to begin a new life. The soliciting of people smuggling
services places the asylum seeker at great personal risk. The voyage to Australia by boat
is a perilous one, confirmed by the deaths of 352 people who drowned in the sinking of
the boat codenamed SIEV X en route to Australia in October 2001 (Senate Select
Committee on A Certain Maritime Incident, 2002: 195-196). These critics contend that
it would be unfair to inflict mandatory detention on asylum seekers arriving unlawfully
in such circumstances because the range of choices at their disposal is severely
constrained.

In short, the critics have taken issue with all of the Australian government’s
justifications for dividing asylum seekers arriving unlawfully from other groups for the
purposes of mandatory detention. The critics are somewhat more comfortable with the
rights-based arguments presented by the Australian government, yet they still question
the heavy emphasis placed on the government on its right to exclude asylum seekers
arriving unlawfully, given Australia’s accession to the Refugee Convention. The critics
have been most unsettled by the Australian government’s attachment of lesser
importance to the needs of asylum seekers arriving unlawfully by boat and the apparent
prioritisation of process over the circumstances of hardship endured by asylum seekers
arriving unlawfully.

1.5. Analysis of Key Issues
A number of tensions are present in the debate over the mandatory detention policy as it
relates to fairness. As explained below, there is friction within the rights perspective on
fairness, in that the critics and the Australian government appeal to different sources of
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rights. Furthermore, a disagreement of an empirical nature is apparent between the two
sides over the relative needs for protection of asylum seekers and resettled refugees. At
a conceptual level, the rights and needs perspectives give rise to potentially conflicting
views on whether the mandatory detention policy can be seen as fair. Furthermore,
related to the desert perspective on fairness, conflicting views have sometimes been
expressed about the ‘morality’ of asylum seekers and whether they deserve to be
detained.

In relation to the rights perspective on fairness, even though Australia is a signatory to
various international conventions that grants rights to asylum seekers, the Australian
government refers primarily to rights created in the Migration Act in the debate. As
mentioned earlier in the chapter, the legal rights forged in the domestic arena will, to
use Dworkin’s (1977) terminology, ‘trump’ those created at international law, by virtue
of the need to adopt the international norms as domestic law to make them binding. If
the terms of international treaties and conventions are not incorporated into domestic
law through an Act of the Australian Parliament, they cannot act as a source of legal
rights and corresponding obligations in Australia. Even so, the treaties and conventions
to which Australia has acceded can still be effective insofar as the courts allow the
norms of international law to influence statutory construction and the development of
common law (Senate Legal & Constitutional References Committee, 2000: 40). The
High Court in Teoh held that accession to international conventions gives rise to
‘legitimate expectations’ that the Australian government will at least consider its
international obligations when making decisions, even when those obligations have not
been expressly incorporated into a statute (Sheridan, 1998: 126). 7 Nonetheless, needing
to consider international norms is distinct from being legally bound to act in accordance

7

Minister for Immigration and Ethnic Affairs v Teoh [1995] 183 CLR 273.
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with them. The Australian government is not obliged by treaty commitments in
administrative decision-making, certainly not until a decision has been made on an
asylum seeker’s claim for protection. Whatever is justified domestically with regard to
the treatment of asylum seekers is, on this view, fair. No limits are placed on the
government’s right to detain asylum seekers.

The Australian government draws upon two sources of rights in order to justify its
emphasis on the rights created at domestic law. First, the Australian government can fall
back upon Australia’s status as a sovereign state in an international system of such
states. Forces of globalisation notwithstanding, the Australian government has
sovereign and universal jurisdiction within its territorial boundaries. Its right to defend
the integrity of the nation’s borders and preserve the physical security of vital assets and
resources is unquestioned. If asylum seekers arriving unlawfully can be construed as a
threat to these objects of sovereignty, the Australian government can legitimately act to
minimise that threat.

Second, it is assumed in the liberal tradition that the government will be the servant of
citizens. To this end, Hobhouse (1964: 71) argues that governments exist to provide
services and protection in order to facilitate human flourishing. In order to advance the
interests of citizens, states may be justified in excluding non-citizens of all descriptions
by maintaining predominantly closed borders (Galloway, 1994: 166-167, Schuck, 2002:
137, Whelan, 1988: 16-23). States may prohibit the entry of non-citizens for a host of
legitimate reasons, including, inter alia, the protection of national security and public
order (Gibney, 1999: 171). The Australian government’s obligation to protect its
citizens arguably overrides any commitments it has to asylum seekers arriving
unlawfully by boat, at least until those asylum seekers have demonstrated that they have
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engaged Australia’s refugee protection obligations and do not pose a threat to Australian
citizens. By appealing to domestic based on its sovereign jurisdiction and
responsibilities to Australian citizens, the Australian government presents a strong case
as to why it should treat asylum seekers arriving unlawfully by boat very differently to
citizens and other groups of non-citizens seeking access to Australia.

By referring to various international legal instruments, the critics appeal to an altogether
different source of rights that carries significant weight in the liberal tradition. Whilst
recognising the authority of the Australian government to protect national borders and
implement its migration program, the critics view the set of rights created at
international law as equally relevant and implore the Australian government to honour
its international human rights and refugee commitments. Essentially, critics argue that
powerful legal and moral obligations are placed on the Australian government to abide
by the terms of the international conventions to which it has willingly subscribed.

Critics contend that asylum seekers arriving unlawfully by boat can legitimately seek
asylum in Australia and that the Australian government should uphold this right in good
faith. Indeed, all individuals have an express right to seek asylum by virtue of Article 14
(1) of the Universal Declaration of Human Rights, the world’s foremost articulation of
fundamental human rights. It follows that asylum seekers should not be punished for
exercising that right. In the present context, punishment entails being detained for
longer and in harsher conditions than are strictly necessary. What constitutes
excessively lengthy detention, harsh conditions and necessity in the present context will
be discussed in greater detail in subsequent chapters. In light of this right to seek
asylum, it has been argued that asylum seeks should be treated as putative refugees until
such time as it is proven that an asylum seeker does not meet the criteria for refugee
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protection under Article 1A (2) of the Refugee Convention (Sainz-Pardo, 2002: 25;
Vedsted-Hansen, 1999: 275-276). Since the Australian government does not detain
recognised refugees, presumptive refugee status would preclude the detention of asylum
seekers for any length of time other than a cursory initial period after arrival. The liberty
of asylum seekers should be restrained as minimally as possible whilst their claims for
protection are being considered.

The critics’ claim is underpinned by a notion of ‘global’ human rights that is
unconstrained by state borders. Rights created at the domestic level necessarily cease to
apply outside of the national boundaries within which they are dominant. Global human
rights are grounded in the doctrine of natural rights, a fundamental tenet of classical
liberalism which accords rights to individuals simply by virtue of their existence as
human beings (for example, see Locke, 1689 [1960]). Each individual is thought to
possess a ‘core’ of human nature, defined by a set of universal, inalienable, irreducible
and inviolable ‘natural’ rights (Freeden, 1991: 27). Rights of this kind are considered by
liberals to be prior to rights obtained by virtue of membership in a political community
(Gray, 1986: 45-46). Natural rights are given contemporary expression in a range of
international legal instruments to which Australia is a signatory.

The notion that asylum seekers should be treated as presumptive refugees is bolstered
by the high proportion of asylum seekers arriving unlawfully by boat that have been
successful in their applications for refugee protection, particularly in the fourth wave of
asylum seekers. 8 87 per cent of ‘fourth wave’ asylum seekers arriving unlawfully by
boat who were detained on the mainland between 1999 and 2003 were eventually
declared to be refugees, most of whom were either of Iraqi or Afghan origin (Crock,
8

High success rates became common only after the fourth wave of asylum seekers arrived. Only 49 per
cent of detainees made successful claims for protection between 1989 and January 2001 (Stratton &
McCann, 2002 [Online]: n3).
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Saul & Dastyari, 2006: 37-38). As noted in the introduction to the thesis, the number of
asylum seekers in the fourth wave eclipsed the combined total of the three previous
waves by a considerable margin. Furthermore, 65.5 per cent of the 1,547 asylum seekers
transferred to Nauru and Manus Island for offshore processing between 1999 and 12
May 2005 were successful in their claims for asylum and were resettled in Australia or a
safe third country. This figure includes 90 per cent of all Iraqi asylum seekers and 84
per cent of Afghan asylum seekers processed offshore through 12 May 2005 (DIAC,
2005b [Online]). 9 On the strength of this evidence, the critics present a plausible case as
to why the norms of international law should receive equal billing alongside rights
created within domestic law within Australian government policy.

As regards the rights perspective on fairness, the conclusion to be drawn from the
debate is that arguments from sovereignty and the protection of citizens, which place no
limits on the Australian government’s right to detain asylum seekers and otherwise
constrain their rights, conflict with the norms of international law in this area which
argue for minimum restraint. We are left with an interminable dispute that brings us no
closer to determining the mandatory detention policy is fair to asylum seekers.

Turning to the needs perspective on fairness, it seems implausible for the Australian
government to argue that asylum seekers may be treated differently to other groups on
the grounds that their needs are less important. Refugees, SHP participants and asylum
seekers arriving lawfully and unlawfully arguably all have a need for ‘protection’ and a
supportive environment in which to flourish. However, the needs for protection and
9

It should be noted that 53 per cent of the 786 Afghans processed on Nauru and Manus Island voluntarily
returned to Afghanistan after accepting an offer of repatriation assistance from the Australian government.
Presumably, the volunteers took up the offer after the fall of the Taliban regime in 2001 on the
assumption that it was safe to return. It is not known how many of those repatriated would have qualified
for refugee protection had they fully pursued their protection claims. Nevertheless, of the 366 asylum
seekers who continued to press their claims, 84 per cent qualified for refugee protection and were
resettled, and a further seven per cent were resettled in a third country for other humanitarian reasons
(DIAC, 2005b [Online]).
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support of these different groups are difficult to compare. A refugee waiting in the
‘queue’ for resettlement in Australia has already been recognised by an appropriate
authority as possessing a need for protection and support. A participant in the SHP may
not qualify for refugee protection, but may have a need for protection and support from
substantial human rights abuse which is just as great as that of the refugee. An asylum
seeker may have an overwhelming need for protection on account of facing persecution
if he or she is repatriated. The hardships faced by an asylum seeker in their home
country and en route to Australia may render the asylum seeker vulnerable and in need
of a sympathetic environment in order to cope with the trauma. As discussed in more
depth in Chapter Two, critics argue that a detention environment is not an appropriate
place for an asylum seeker attempting to recover from mental and physical trauma. In
light of the difficulty in ranking the needs of these different groups, the Australian
government cannot reasonably claim that refugees and SHP participants waiting in a
metaphorical ‘queue’ are inherently needier than asylum seekers arriving unlawfully by
boat. In order for fairness to prevail, a relatively equal need for protection and support
would suggest that relatively equal treatment should be dispensed by the government.
On this reasoning, there is no compelling explanation as to why asylum seekers
unlawfully arriving by boat should be summarily detained whilst other groups escape
the same treatment. Critics such as Brennan (2003) and Nicholls (1998) argue
persuasively on this matter.

In addition to differences within the rights and needs perspectives on fairness, there is a
more fundamental clash between rights and needs. More specifically, the statutory rights
created in the Migration Act, underpinned by the Australian government’s arguments
relating to state sovereignty and the priority of citizens over outsiders, clash with the
need possessed by asylum seekers arriving unlawfully by boat for protection and
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support. Based on the preceding discussion, a government committed to liberal
principles would have to give strong consideration to both claims. This clash casts
doubt over whether a clear-cut answer can be found to the question of whether asylum
seekers arriving unlawfully by boat are treated fairly under Australia’s detention policy.

As mentioned earlier, the Australian government has made reference to desert by
explicitly questioning the morality of asylum seekers arriving unlawfully by boat and
implicitly suggesting that asylum seekers should wear the costs of detention by virtue of
choosing to arrive unlawfully whilst ignoring the knowable consequences of adopting
that mode of entry. Quite simply, the weight of evidence does not support arguments
presented by the Australian government on these matters. On the morality of asylum
seekers, the assertions made by the Australian government regarding the dubious
character of asylum seekers at the time of the Children Overboard affair relied upon
largely unverified and now discredited evidence from Department of Defence and Royal
Australian Navy officers (Weller, 2004 [Online]). Whilst not totally incontrovertible,
evidence supplied to the Prime Minister by Mike Scrafton, an advisor to then Minister
for Defence Peter Reith, in the days after the alleged event took place at the very least
undermined public confidence in the veracity of the Australian government’s claims
(Senate Select Committee on the Scrafton Evidence, 2004: 49-50). What is beyond
challenge is that there is no proof of an ‘undeniable link’ between asylum seekers
arriving unlawfully by boat and terrorists, as has been claimed by the Australian
government. The Australian Security Intelligence Organisation (ASIO), which conducts
security assessments for DIAC, has not found one asylum seeker arriving unlawfully by
boat to possess credible links to a known terrorist organisation. The Australian
government’s claims with respect to the ‘morality’ of asylum seekers do not stand up to
scrutiny.
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With respect to the awareness of the consequences of arriving unlawfully, it is
unreasonable to require that asylum seekers have a working knowledge of the law
before entering Australia unlawfully. The unreasonableness of this requirement is
heightened in light of the fact that asylum seekers have not committed a criminal act by
arriving unlawfully in Australia. As established earlier in the section, asylum seekers
entering in this fashion are merely exercising a fundamental human right. Often, asylum
seekers arriving unlawfully have left their countries of origin in great haste in traumatic
circumstances and simply do not have the time or the facility to avail themselves of the
Act. Even if the Act could be accessed prior to arrival, George Newhouse, an
immigration lawyer representing wrongfully detained Australian residents Vivian
Alvarez-Solon and Cornelia Rau, suggests that an asylum seeker’s command of the
English language may not be sufficient to understand the Act’s content or the
implications of unlawful entry:

The Migration Act is bloated and legalistic, and even a well-educated lay person would find it
difficult to wade through its Byzantine regulations. People with limited English or a disability
are incapable of understanding their basic rights under it, let alone its arcane provisions and
regulations (Newhouse, 2005 [Online]).

What is more, asylum seekers fleeing persecution certainly do not have the opportunity
to approach legal counsel or a registered migration agent prior to arrival in Australia for
advice on the meaning and operation of the Act. When an asylum seeker is driven to
leave their home immediately out of fear for their personal safety, it stands to reason
that adherence to protocol on lawful entry would not figure prominently in their
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deliberations. 10 To then suggest that asylum seekers in fact deserve to be detained on
the assumption that they have chosen to enter the country in a proscribed manner seems
unreasonable.

1.6. Conclusion
This chapter considered the mandatory detention debate as it relates to fairness by
examining the claims made by the Australian government and the critics in terms of
rights, needs and desert. In terms of the rights perspective on fairness, it was found that
there is an interminable dispute over sources of rights between the protagonists in the
debate. It must be said that both the Australian government and the critics makes a
plausible case. The Australian government’s appeal to rights created in domestic law,
underpinned by references to sovereignty and priority treatment to citizens, is
counterbalanced by the critics’ argument that the government should conduct its
detention program in accordance with the norms of international law.

The critics make headway into the Australian government’s claims as regards needs and
desert. Arguments made by the Australian government with respect to the apparent
prioritisation of the needs of refugees and SHP participants over asylum seekers were
potently rebutted by the critics, owing to the similarly important need for protection and
support held by asylum seekers arriving unlawfully by boat. Additionally, the
Australian government’s claims in relation to the character traits that supposedly merit
the differential treatment of asylum seekers did not hold firm.

From this chapter’s findings, it should be concluded that while the critics do argue
persuasively on several fronts, it is not possible to arrive at an unambiguous answer to
10

For a qualitative analysis of the key drivers of unlawful entry for asylum seekers in Australia, see
Leach and Mansouri (2004).
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the question of whether asylum seekers arriving unlawfully by boat have been treated
fairly. This uncertainty arises from disputes over the most appropriate source of rights
for determining the treatment of unlawfully arriving asylum seekers and the
fundamental conceptual clash between the rights and needs perspectives. Even so, the
chapter has established that asylum seekers arriving unlawfully by boat have a
significant need for protection and support. The next chapter will examine whether
Australian detention facilities take a form that creates a supportive environment and
minimise further harm and infringements of the rights of asylum seekers.
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CHAPTER TWO
PROTECTING THE RIGHTS OF THE INDIVIDUAL

2.1. Introduction
This chapter will examine the treatment an asylum seeker receives once they have been
detained, with respect to the constraints that have been placed upon their liberty and
whether DIAC and the Minister have taken care to minimise avoidable infringements of
individual liberty.

Mandatory detention is justified by the Australian government as a solely administrative
measure that maintains a strong connection to the purposes of the Migration Act. Whilst
not denying the firmness of mandatory detention, the Australian government does not
consider it to be so restrictive as to be punitive. A number of critics have spoken out
against the constraints placed on detainees, arguing that mandatory detention is an
unnecessarily punitive measure imposed to deter prospective asylum seekers. The
punishment of asylum seekers for unlawful arrival is considered unnecessary by critics
because criminality does not attach to unlawful arrival. The consequences of these
constraints are such that critics contend that the connection between mandatory
detention and the purposes of the Migration Act is considerably weakened, if not
severed. The curtailment of individual liberty and fundamental rights is viewed by these
critics to be unnecessary.

Given that some freedoms will inevitably be curtailed in a detention setting, the chapter
focuses on whether the liberty of detained asylum seekers has been infringed to the
minimum extent necessary. It begins by identifying when the state can justifiably
constrain an individual’s liberty. So long as the constraints can be seen to be within the
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rule of law and necessary for the protection of the rights and liberty of others, individual
liberty can be justifiably constrained. Next, in relation to the actual constraints on
liberty imposed by mandatory detention and their attendant justifications, the major
claims in the debate between the Australian government and the critics are examined.
Finally, the chapter focuses on whether care has been taken to minimise avoidable
infringements of individual liberty in detention facilities. It is argued that whilst
mandatory detention is used for administrative purposes, the infringement of liberty that
accompanies it goes beyond what is necessary for these purposes. This finding is
attributable to the genuine possibility of indefinite detention in prison-like conditions
and the adverse psychological consequences that possibility imparts upon long-term
detainees. The lack of support given by the Australian government to detainees to
ameliorate their situation worsens the consequences of long-term detention and makes
them punitive.

2.2. Liberal Principle
A major preoccupation of liberal thought has been to ensure that individuals ought to
have a sphere in which they are free to act without unjustified coercion. It is the linchpin
of the liberal tradition, in that it is instrumental to the realisation of all other liberal
values (Freeden, 1996: 15). In order to preserve the equal moral worth and dignity of all
individuals, liberals hold that individuals should have sufficient liberty to carry out their
life plans. Liberal theorists have consistently argued for a minimum area of personal
freedom in which individuals are free to act without significant restriction (e.g. Berlin,
1969: 126). To afford this space to individuals is to recognise them as autonomous
agents capable of rational decision-making and pursuing their own conception of the
good (Barry, N., 1995: 241-242). There will inevitably be some discord between liberals
over which particular liberties are to be prioritised and how liberty is to coexist with
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other competing goods, but it is difficult to conceive of a liberal theory that does not
contain a marked emphasis on individual liberty.

To safeguard liberty, an individual’s fundamental rights must be protected from abuse
and the excesses of executive power. For liberals, the state’s first duty should not be
towards achieving self-serving ends, but to securing the individual’s rights as a means
for fostering individual flourishing (Bobbio, 1990: 18-19). To ensure that rights are not
subject to unwarranted interference, governments should be prevented from operating
outside a prescribed system of liberty-protecting laws. Governments may only function
in accordance with a coherent system of formal constitutional and statutory rules, so as
to minimise arbitrariness and allow individuals to plan their lives with some surety
(Galston, 1982: 628). The blueprint of a liberal government must contain significant
constitutional limitations to prevent the capricious exercise of authority. The design of
power-limiting institutions may differ between polities, but a government cannot claim
to be liberal without being subject to rigid limitations on its power. Necessary as it is for
maintaining order and stability, coercive state power must be limited by a system of
constitutional rules in which individual liberty is respected and equality under the rule
of law is entrenched (Gray, 1986: 74-75).

Even though individual liberty carries significant weight in the liberal tradition, the state
must also constrain liberty. To secure the liberty of citizens, the state is authorised to
constrain the liberty of those who improperly infringe another’s rights. Constraints on
individual liberty can be justified if they are prescribed by law and can be seen as
necessary in a liberal democratic society to preserve the liberty and fundamental rights
of others (Goodwin-Gill, 2001: 44).
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Even so, liberals would impose restrictions on the ability of state apparatus to punish.
When dispensing punishment, regard must be had for the liberal values of autonomy,
privacy and freedom, because contemporary liberal societies typically hold that even the
most monstrous of offenders should not forfeit all of their rights upon earning
punishment (Duff, 2001: Ch. 3). The aim of the liberal project would be obscured if
constraints on individual liberty inhibited rather than enhanced liberty (Duff & Garland,
1994: 3; Jones, 1994: 124-125).

Academic discussions of punishment tend to be framed around justifying constraints on
the liberty of individuals who have committed criminal acts. 1 The primary focus of this
thesis is asylum seekers arriving unlawfully in Australia by boat, to whom it is incorrect
to attribute criminality. As established in section 1.3, a breach of Australian migration
law occurs through unlawful entry, but that act does not warrant criminal sanction.
Further to arguments presented in Chapter One, it is unreasonable to hold asylum
seekers responsible for arriving unlawfully. Criminal punishment is pervaded by
assumptions not only regarding offence, but also with respect to guilt and taking
responsibility for one’s actions (Lacey, 1988: 58). If criminality does not attach to
asylum seeking, how does the Australian government justify the use of detention, a
measure that is conventionally used to punish criminal acts, for the reception,
processing and accommodation of asylum seekers?

2.3. The Policy and its Justifications
This section of the chapter sets out the constraints imposed on asylum seekers by the
mandatory detention policy and the justifications used by the Australian government for
deploying them. These constraints are contained in various provisions of the Migration
1

The constraints of the thesis do not allow a full account to be given of the immense literature on this
matter. For a more comprehensive treatment, see Acton (ed., 1969); Duff (ed., 1993); Feinberg & Gross
(eds., 1975); Hart (1968); and Matravers (ed., 1999).
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Act 1958 (Cth) and fleshed out by DIAC policy documentation. The constraints that
characterise mandatory detention create a stringent confinement for asylum seekers.

There is potentially no limit on the length of time an asylum seeker can spend in
immigration detention in Australia. Detention of potentially indefinite duration is the
cumulative effect of several provisions in the Migration Act. In addition to s189 of the
Act, the provision that mandates the detention of unlawful non-citizens, s196 (1) states
that an individual subject to s189 must be kept in detention until such time as they are
granted a visa, deported or removed from Australia. Furthermore, s196 (3) forbids a
court from ordering the release of an unlawful non-citizen until one of the three grounds
for release has been satisfied. Whilst these provisions permit the indefinite detention of
asylum seekers, a time limit did apply prior to 1 September 1994. Section 182 (1)
placed a 273 day limit on the duration of detention, excluding days in which an asylum
seeker’s application for protection was deemed out of DIAC’s control. Section 182 (3)
(c) – (f) placed an application out of DIAC’s control if officers were waiting for
information from the applicant or review proceedings were in progress. After 1
September 1994, the 273 day rule ceased to apply to asylum seekers arriving unlawfully
by boat.

Whilst criminality does not attach to asylum seeking, an asylum seeker’s conduct whilst
in detention can nonetheless attract criminal sanction for two specific offences relating
to immigration detention created in Div 7A of the Act. First, s197A plainly states that a
detainee ‘…must not escape from immigration detention’. Upon recapture and
conviction, an asylum seeker will be imprisoned for five years in an Australian jail.
Second, s197B allows for three years imprisonment if a detainee is found guilty of
manufacturing, possessing, using or distributing weapons. In concert with the provisions
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contained in s189 and s196, Div 7A of the Act significantly reinforces the compulsory
nature of detention and create very strict terms of confinement for detained asylum
seekers.

Detainees can also be transferred to state correctional facilities for behavioural
infractions. State prisons are listed as a place of ‘immigration detention’ by s5 (1) of the
Act. 2 Migration Series Instruction (MSI) 244 [at 2.1] states that detainees can be shifted
to state prisons not only to serve custodial sentences, but also as a means of alternative
accommodation for those who pose security or health risks to other detainees that
cannot be adequately managed within an immigration detention facility. Between 1 July
2000 and 27 May 2005, 2260 immigration detainees have been held in state prisons, of
which 40 per cent were held in Queensland where there is no immigration detention
facility (Senate Estimates Questions on Notice, 25-27 May 2005: Q203). 3 Clearly,
safeguards must be put in place to protect detainees as far as practicable from a patently
punitive setting. MSI 244 [at 2.1] states that transfer to state prisons should always be a
measure of last resort. Furthermore, MSI 244 [at 6.1.1] requires the detainee’s case
officer or a Detention Review Officer to consult weekly with the state prison to monitor
the condition of the detainee and conduct a monthly visit to review the need for
detention.

The detention service provider possesses a broad discretion to impose various
restrictions on the movements of detainees, known collectively as ‘restrictive detention’
techniques. MSI 403 [at 3.4.24] countenances the restriction of movement to individual
2

Indeed, any place designated by the Minister can be a place of immigration detention under s5 (1). A
place need not possess the characteristics of a detention facility to be so named and have the same
purposes under the Act.
3
When referring to written answers to Questions on Notice asked in Senate Estimates hearings, the
answer to the question on notice is cited. For instance, the citation preceding this footnote refers to the
answer given by DIAC to Question on Notice no. 203 submitted by the Estimates committee in the May
2005 round of hearings.
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compounds or rooms, curfews, and withdrawal of access to amenities. 4 The restrictions
are reassessed on at least a weekly basis by the detention service provider and can be
amended as detainees demonstrate a willingness or reluctance to be compliant. More
severe methods of restrictive detention exist for disruptive or risk-prone detainees.
Detainees can be shifted into specialised behaviour management compounds possessed
by some detention facilities. These more restrictive methods are controlled by detailed
management procedures (see Senate Estimates Questions on Notice, 13 February 2006:
Q15).

Detention centre staff and DIAC officers retain significant powers in relation to the
provision of information or advice to detainees. MSI 234 [at 5.1 and 5.2] obliges the
detaining officer to explain the reasons for detention to the detainee in English or
another language understood by the detainee. Beyond this requirement, DIAC officers
and detention centre staff are under no obligation to provide additional information to
detainees seeking asylum. For example, s256 of the Act does not compel DIAC officers
to provide visa application forms unless a detainee specifically requests them. This
provision of the Act also exempts DIAC officers from providing ‘all reasonable
opportunities’ to access legal representation until an explicit request for it is made.
Moreover, s193 (2) does not oblige a DIAC officer to personally provide advice or give
access to advice that a detainee may apply for a particular visa. In contrast, individuals
in detention who arrived lawfully in Australia in the first instance and are not seeking
asylum have an express legal right under s194 to promptly receive an information sheet
outlining their rights and responsibilities. Asylum seekers arriving unlawfully by boat
are denied an information sheet by s193 (2). One can assume that these provisions have

4

It should also be noted that the same paragraph of MSI 403 exhorts staff to consider other methods of
handling problematic detainees, including positive reinforcement, counselling, mediation sessions and
facilitating meetings with senior staff to detainees, before resorting to more restrictive approaches.
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been so constructed in order to minimise the possibility that detainees will engage in
legal proceedings.

In addition to the restrictions on access to information and advice, legal advisors also
appear to be restricted in their ability to consult with their clients at detention facilities.
Upon arrival at a detention facility, they must produce evidence of their legal
qualifications, establish their identity and produce written evidence of the detainee’s
request to see them and the area of law that will be discussed during the visit. In
evidence given to the Senate Legal and Constitutional References Committee, Claire
O’Connor, a lawyer with clients residing at Baxter IDC, argues that legal
representatives do not have to negotiate these barriers if they wish to visit hardened
criminals in state correctional institutions:

If I want to go to Yatala [a South Australian prison] tomorrow and see someone who has been
charged with the Snowtown murders I can just go and see them…. I will ring the prison system
and say, ‘I want to see X.’ They will say, ‘Sure, what time can you come?’ They will not ask me
whether that person has asked to see me. They will not ask me what area of law is being
covered... This is for someone who has committed the most horrific crimes in South Australia. If
I want to go to Baxter, I cannot do that (Senate Legal and Constitutional References Committee
Debates, 26 September 2005: 28).

Other visitors to detention centres face restricted access to detention facilities. Section
256 of the Act does not permit visitors or the media to make unsolicited contact with
detainees. A detainee must specifically make a request for a visitor. This restriction
applies to all manner of visitors, except for visits from Commonwealth Ombudsman
representatives, HREOC officers and consular officials. 5 Therefore, representatives

5

Consular officials may request to see a detainee, but the detainee must agree to the request, whereas
Commonwealth Ombudsman and HREOC officers have unfettered access.
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from non-government organisations, medical professionals, religious service providers,
migration agents and social workers are subject to these restrictions. Detention centre
administrators reserve the right to amend or cancel visitor access at any time, save for
the aforementioned exceptions. Former Minister Philip Ruddock cited a need to respect
the privacy of detainees as the chief motivation for restricting visitor and media access:

Detention centres are not open to unrestricted access because of the need to protect potential
refugees and the family and friends they have left behind... Should an asylum seeker be
identified, it could give rise to claims which did not previously exist or leave family and friends
open to retribution by the regime against which claims are being made (MIAC, 2000 [Online]).

In addition to the power to withhold visa application advice and visitor access, detention
centre staff and DIAC officers have comprehensive powers of search and seizure. In
addition to the powers conferred by s252 for the general examination of a detainee’s
personal clothing and property, s252A of the Act authorises DIAC officers to conduct
strip searches of detainees. The ability to conduct strip searches is heavily regulated by
s252B (1) to ensure that the dignity and rights of the detainee are upheld at all times.
This section of the Act stipulates that a strip search must be conducted in a private area
by an officer of the same sex as the detainee. Furthermore, an officer is not authorised to
use any more force or intrusion necessary to carry out a strip search. For example,
officers cannot remove any more clothing than necessary, engage in gratuitous visual
inspection and are forbidden from conducting body cavity searches.

Detention centre employees are limited in their ability to use force. DIAC considers
detention facilities to be low to medium security institutions, in which officers have
limited powers of compulsion for shaping detainee behaviour and coercing detainees to
comply with routines (HREOC, 2002: 10). MSI 234 [at 9.2] states that officers are
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permitted to use force only in instances when self-defence or the safety of others would
require it. Individuals working at detention centres can have civil or criminal charges
brought against them for assault if unnecessary force is used.

Asylum seekers arriving unlawfully by boat are given restrictive deadlines to make visa
applications. Section 195 of the Act grants an asylum seeker arriving unlawfully with
only two working days in which to submit any kind of visa application, with an
additional five working days available if the detainee informs an officer in writing of
their intention to apply within the initial two day period. After that time, the detainee is
limited only to applying for a bridging visa or a protection visa. Consistent with s256,
s195 was inserted into the Act to prevent failed applicants from lodging baseless claims
merely in order to stave off removal from Australia.

If an applicant is found not to engage Australia’s refugee protection obligations after the
exhaustion of all avenues of appeal, the Australian government reserves the right to hold
the failed claimant liable for detention costs. Although the power to recover debts is
contained in s209 of the Act, the guidelines for the use of this power are set out in MSI
396. A detainee accrues a debt of $125.40 for each day spent in detention (Senate
Estimates Questions on Notice, 22 May 2006: Q168). This figure covers the daily costs
of providing food, clothing, security, accommodation, education and recreation and
other incidental costs. The provision of medical care is not chargeable to detainees
(Senate Estimates Questions on Notice, 1 November 2005: Q138). Depending on the
duration of detention, debt can accrue to significant levels. Importantly, if a debt
remains unpaid, re-entry to Australia will be prohibited. The registration of the debt on
DIAC’s Movement Alert List is required by MSI 396 [at 8.1.1] so that all counter,
airport and compliance officers can enforce the bar on re-entry.
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Although all detainees are liable for costs pursuant to s209 of the Act, discretion is
granted to DIAC officers to waive financial liability in specified instances listed in MSI
396 [at 6.3.3]. In practice, debts accrued by detainees who are found to be refugees are
not pursued. Others who are eligible for a waiver include those whose cases are subject
to ministerial intervention and those found to have been unlawfully detained. Moreover,
as confirmed [at 6.3.3 and 6.4], debts can be waived if the recovery process would leave
a debtor unable to meet their basic living costs, as DIAC has stated that it has no desire
to leave a debtor destitute. These discretionary factors may account in part for why
DIAC only recovers approximately four per cent of all detention costs (Senate Legal
and Constitutional References Committee Questions on Notice, 11 October 2005: Q4).

The detention landscape is characterised by a series of legislative constraints designed
to create rigid terms of confinement. Nonetheless, the Australian government argues
that these constraints should be viewed as solely administrative in character. For present
purposes, detention of an ‘administrative’ nature is taken to mean the deprivation of
one’s liberty by the state in order to advance statutory objectives given expression in the
Migration Act 1958 (Cth). Former Minister for Immigration Philip Ruddock made the
Australian government’s intentions on this matter very plain in the following statement:

Mandatory detention is non-punitive. It’s not meant to punish; I can’t emphasise that enough…
What we are trying to do is ensure that when people arrive unlawfully we have them available
for processing and, in the end, available for removal if they have no lawful entitlement to be in
Australia (Ruddock, 2001: 1).
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For this reason, the Australian government believes that mandatory detention cannot be
construed as a ‘penalty’ for the purposes of Article 31 (1) of the Refugee Convention.
Article 31 (1) reads as follows:

The Contracting States shall not impose penalties, on account of their illegal entry or presence,
on refugees who, coming directly from a territory where their life or freedom was threatened in
the sense of Article 1 [of the Convention], enter or are present in their territory without
authorization, provided they present themselves without delay to the authorities and show good
cause for their illegal entry or presence.

Instead, the Australian government views sanctions with an unmistakeably punitive
character, such as fines or imprisonment in correctional facilities, to fall within the
scope of the term ‘penalty’ contained in Article 31 (House of Representatives Debates,
1 November 2000: 21964). In the view of the Australian government, the administrative
purposes of mandatory detention do not permit it to be associated with punishment.

GSL, the current detention service provider for the Australian government, has also
weighed into the debate by supporting the former Minister’s position. Since asylum
seekers are taken into detention to facilitate the processing of their asylum claims, GSL
asserts that there is ‘…no question of punishment…’ involved in their detention (GSL
[Australia] Pty Ltd, 2006 [Online]). Essentially, it is submitted by the Australian
government and GSL that because detention is administrative in purpose, it therefore
cannot be punitive in substance.

As one of its core operational principles for the implementation of the mandatory
detention policy, DIAC stresses that immigration detention retains an administrative
disposition and therefore cannot be portrayed as possessing an indefinite or correctional
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character (DIAC, 2006g [Online]; see also House of Representatives Debates, 3 March
2004: 25807). Consistent with its claim that mandatory detention is a purely
administrative measure, the Australian government argues that asylum seekers are free
to leave detention at any time (DIAC, 2003 [Online]; Phillips & Millbank, 2006
[Online]). As per s181 (1) of the Act, an asylum seeker only has to forego their
protection claim and submit a request in writing in order to be released and repatriated.
In effect, so long as the detainee continues to pursue a protection claim, it is assumed
that the detainee provides tacit consent to remain in detention for as long as that claim is
active. As with the Australian government’s arguments regarding choice and the need
for protection and support discussed in Chapter One, the Australian government once
again shifts responsibility for detention onto the detainee. Essentially, if a detainee is to
remain in detention indefinitely, it is because they have chosen to do so.

Due to the voluntary consent presumed to have been given by a detainee to being held
in immigration detention, it can thus be distinguished from criminal imprisonment.
Acting on clear legal authority, a court can order a criminal to be detained against their
will without the possibility of release until a specified date (Groves, 2004: 230).
Because asylum seekers are assumed to have the ability to end their detention
voluntarily, immigration detention in Australia is considered to be qualitatively
different. To this end, former DIAC First Assistant Secretary Philippa Godwin
suggested that because asylum seekers are not held for criminal offences, GSL is
encouraged to allow detainees to ‘…go about their business within the detention centre
with as little constriction as possible and with a range of support services and facilities
provided to them’ (Senate Estimates Debates, 29 May 2002: 499). Thus, in the view of
the Australian government, it is incorrect to construe mandatory detention as a form of
punishment, as doing so would betray its administrative character.
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The clarity of the Australian government’s argument relating to the administrative
character of mandatory detention is somewhat clouded by the spectre of deterrence that
hangs over the policy. The presence of deterrence is problematic because it will be
recalled from the previous section that deterrence is used as a justification for
punishment. It may create a suspicion that the Australian government intends to detain
asylum seekers for purposes other than those of an administrative character. In the
policy’s infancy, mandatory detention was certainly acknowledged as a measure
possessing significant deterrent value. One statement of policy during the early stages of
policy development went so far as to assert that deterrence ‘…provides part of the
rationale for detention’ (DIAC, 1993: 23). Furthermore, former Minister for
Immigration Gerry Hand recognised the deterrent value of the policy when introducing
it into Parliament:

The Government is determined that a clear message be sent that migration to Australia may not
be achieved by simply arriving in this country and expecting to be allowed into the community
(House of Representatives Debates, 5 May 1992: 2372).

In recent times, a shift away from expressly associating detention with the deterrence of
asylum seekers has been discernible. Even though detention must be considered as
belonging to a group of deterrent mechanisms, such as the Pacific Strategy, the
temporary protection visa regime and the excision of Australian territory from the
migration zone, deterrence has not figured as prominently in Australian government
rhetoric on detention. These other policy instruments continue to be explicitly related to
the deterrence of asylum seekers as an operational goal within the broader rubric of
border control (DIAC, 2002b [Online]). The reason for decreasing the emphasis on
deterrence is clear enough: to advertise detention primarily as a deterrent measure
56

would be a clear breach of international refugee principles. Guideline Three (iv) of the
UNHCR Revised Guidelines on Applicable Criteria and Standards Relating to the
Detention of Asylum Seekers (1999) is unequivocal on the matter:

Detention of asylum-seekers… as part of a policy to deter future asylum-seekers, or to dissuade
those who have commenced their claims from pursuing them, is contrary to the norms of refugee
law. It should not be used as a punitive or disciplinary measure for illegal entry or presence in
the country (emphasis added).

Contemporary references to detention and deterrence have differed from earlier
references in two distinct ways. First, the Australian government has expressly referred
to the deterrence of people smuggling activities as an important objective of mandatory
detention, distinct from deterring the unlawful arrival of individuals seeking asylum.
For instance, then Minister for Citizenship and Multicultural Affairs Gary Hardgrave
specifically addressed the deterrence of people smuggling in Parliament in 2004:

Not only does this policy send a strong deterrence message to people smugglers—those who
want to prey on others and try to bring them to Australia – that Australia's regularised
immigration processes will not be circumvented but it also endorses the status of all people who
have come lawfully to live in this country (House of Representatives Debates, 19 February 2004:
25240).

Second, DIAC has recently suggested that the deterrence of asylum seekers is merely
incidental to detention. This position represents a marked shift from the explicit
inclusion of deterrence in the rationale during the early stages of the policy. DIAC now
holds the view that ‘…some level of deterrence would be an understandable outcome
among potential illegal entrants who lack bona fide claims to asylum, and those engaged
in secondary movement for non-protection related motives’ (DIAC, 2002c: 165). Thus,
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in the Australian government’s rhetoric, deterrence has come to be interpreted more as a
by-product of an administrative measure rather than assuming a role in the rationale for
the policy.

In sum, representatives of the Australian government have argued strongly that
mandatory detention is a wholly administrative measure, in spite of the establishment of
strict terms of confinement for asylum seekers arriving unlawfully by boat. The
Australian government suggests that there is nothing in statute or policy to suggest that
punishment is an objective or outcome sought. The coherence of this position is
threatened to some extent by the Australian government’s acknowledgement that the
policy has a deterrent effect, since this creates the suspicion that deterrence may
continue to be a primary purpose of the policy and the infringement of liberty may go
beyond what is necessary to detain for administrative purposes.

2.4. Criticisms
The main accusation levelled by critics of the policy is that, despite the Australian
government’s protestations to the contrary, asylum seekers are punished for arriving
unlawfully to press their protection claims. The critics directly contest the claim that the
policy is administrative in character by highlighting the presence of deterrence, drawing
attention to the conditions in detention centres and assessing the policy’s performance
against several international human rights conventions.

Several opponents of the policy have spoken about the role of deterrence in the policy.
Pickering and Lambert (2002) view deterrence as central not only to mandatory
detention, but to Australia’s entire refugee policy. They argue that the focus on
deterrence is so complete that it has distorted the Australian government’s priorities
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towards asylum seekers. Further, concern with border security and national sovereignty
has obscured the importance of maintaining adequate conditions in detention facilities
and the well-being of vulnerable asylum seekers.

Motta (2002: 21-22) separates three different kinds of deterrence that operate
concurrently in the implementation of the policy. First, by detaining asylum seekers
who supposedly jump the queue and engage in forum shopping, they are singled out for
deterrence by the Australian government. Second, mandatory detention is employed to
deter people smugglers and the asylum seekers that solicit their services. Motta suggests
that this mode of deterrence creates a curious moral position: the Australian government
recognises the harm inflicted upon asylum seekers who use people smugglers, but
punishes the former for soliciting the latter’s services. Third, by detaining asylum
seekers while administrative and judicial appeals are afoot, asylum seekers are held by
Motta to be deterred from exercising their legal right of appeal. It is clear that the
accounts of Motta and Pickering and Lambert place more emphasis on the role of
deterrence in the policy than the Australian government has been willing to admit.

Some critics have argued that the policy, far from being an administrative measure, is a
straightforwardly punitive device. Skelton (2004 [Online]) alleges that arbitrary
discipline and punishment has been routinely dispensed to detainees at Baxter IDC in
the Management Support Unit (MSU), a small facility that offers a higher level of
security for volatile or vulnerable detainees. Behavioural problems are said to be
exacerbated by placing detainees in the MSU. Skelton attempts to draw a causal link
between the conditions at Baxter IDC and the disturbing incidents of self-harm
committed by detainees. Some examples cited by Skelton include a detainee who pulled
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out his hair and ate it, resulting in frequent vomiting, and two others who self-harmed
by eating light bulbs.

Schloenhardt (2002: 72) argues that the Australian government is misplacing resources
by focussing on deterrence in the first instance. To concentrate so heavily on
discouraging asylum seekers from arriving unlawfully is to ignore the ‘push’ factors that
drive people from their homelands. The Australian government has little to no control
over events that give rise to persecution in refugee-producing countries and fuel people
smuggling activities. Therefore, Schloenhardt suggests the Australian government
cannot realistically hope to control irregular flows of asylum seekers. Furthermore,
Australia cannot disguise its wealth and political stability: these are ‘pull’ factors for
prospective asylum seekers seeking a better life for themselves. Instead of short-term
deterrence measures that are of questionable effectiveness, Schloenhardt argues that the
Australian government should be devoting its resources to addressing the root causes of
irregular flight.

After assessing the constraints imposed by mandatory detention against various
international conventions, some have concluded that mandatory detention as practiced
by Australia amounts to punishment. Fonteyne (2002: 20-21) argues that the mandatory
detention policy is at risk of contravening Article 31 of the Refugee Convention in
relation to punishing asylum seekers for illegal entry. Fonteyne directly challenges the
claim made by the Australian government that the detention regime is not in breach of
Article 31 (see 54 above). Although Fonteyne allows for a literal, legalistic construction
of Article 31 which bypasses the prohibition on penalties in particular instances, the
spirit of the provision is contravened when detention extends indefinitely. Additionally,
the administrative character of the policy has been vigorously contested on the grounds
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that it is no more than a frivolous ‘legal fiction’ that does nothing to alleviate the
suffering of detainees or compensate them for their loss of freedom (Maley, 2004: 151).
In Maley’s view, the deprivation of liberty is an inherently punitive act that cannot be
explained away by technical interpretations of treaty commitments or through the
promotion of administrative advantage.

Poynder (1997) argues that the denial of substantive access to legal advice pursuant to
s256 of the Migration Act does not allow unlawful non-citizens in detention to exercise
basic rights under domestic and international law. Poynder argues that this aspect of the
policy breaches various provisions of the International Covenant on Civil and Political
Rights (ICCPR) and offends the UN Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment (1988). This view is supported
by Australian Democrats Senator Andrew Bartlett (2005a [Online]), who has suggested
that detaining people for pursuing legal rights is ‘… a disgraceful form of blackmail
which the Government would not dare to apply to Australians’. Taylor (2000c) also
takes the view that the denial of substantive access to legal advice to detainees violates a
litany of international refugee principles, places a lesser value on the interests of asylum
seekers and has injurious consequences for the rule of law in Australia.

A considerable number of critics assert that the mandatory detention policy is in danger
of breaching Article 9 (1) of the ICCPR. The provision reads as follows:

Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in
accordance with such procedure as are established by law.
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The term ‘arbitrary’ has been interpreted widely by the UN Human Rights Committee,
the ICCPR’s monitoring body, extending it beyond mere lawfulness to include notions
of inappropriateness, predictability and necessity.

6

Consistent with this broad

interpretation of Article 9 (1), the Australian government has been accused of subjecting
unlawful non-citizens to arbitrary arrest and detention, amounting to an inappropriate
curtailment of their liberty (HREOC, 1998: Ch. 3; Human Rights Watch, 2002: 78-80;
Kenny, 2001: 32-33; Malcolm, 2000: 13; Sidoti, 2002: 29). It has been argued that the
mandatory detention regime is in grave danger of straying into arbitrariness because it
does not permit sufficient review of detention cases, either when the initial decision to
detain is made or at periodic intervals for cases of ongoing detention (Amnesty
International, 2005a [Online]: 19-24). The cumulative effect of the provisions of the
Migration Act related to detention (ss189 and 196) is the creation of a non-reviewable
regime that operates on uncertain legal grounds and arguably breaches Article 9 (1)
(Kneebone & Howell, 2005 [Online]).

Prior to the Australian government’s affirmation in June 2005 of the principle that
children should be detained only as a last resort, it was held by some critics that the
detention of children may well have been arbitrary under the more specific requirements
of the Convention on the Rights of the Child (CROC). Like Article 9 (1) of the ICCPR,
Article 37 (b) of the CROC provides for freedom from arbitrary arrest and detention,
but also requires that states detain children only as a last resort and for ‘…the shortest
appropriate period of time’. The fact that children were detained in the same facilities as
adults for extended periods gave rise to arguments that Article 37 (b) was being
breached (HREOC, 2004; International Commission of Jurists, 2002 [Online]; Penovic,
2004).
6

A v Australia, Communication No. 560/1993, Human Rights Committee, CCPR/C/59/D/560/1993, 30
April 1997 [at 9.2].
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Bessant (2002) applies state, territory and Federal child protection legislation to the
mandatory detention policy in an attempt to demonstrate the inappropriateness of
compulsorily detaining children. She argues that detention is not conducive to effective
parenting, beneficial education or the healthy mental and physical development of
children. Bessant (2002: 167) comments that if children were raised by their parents in
similar conditions in the Australian community, the children would be subject to
protection orders and taken into state care. Furthermore, in a major study of
unaccompanied minors seeking asylum in Australia, Crock (2006: 108-114) is critical of
the Australian government’s practice of detaining such minors, a group with obvious
and acute vulnerabilities. As the policy did not distinguish between adults and children
until July 2005, unaccompanied children would commonly be held with men and
women, which left them exposed to potential exploitation and abuse. The harbouring of
a deep suspicion of other detainees, interpreters and detention centre staff; uncertainty
as to whether their claim for protection will be successful; and the seemingly
interminable length of detention led some unaccompanied minors to develop serious
mental illness and commit acts of self-harm. Thus, the decision in June 2005 to remove
children from detention facilities and place them in community detention arrangements
has been welcomed as a step forward by opponents of the policy (ChilOut, 2005
[Online]; RCA, 2005a [Online]).

The practice of holding asylum seekers liable for the costs of their detention has been
branded ‘a cruel joke’ by Steketee (2005a). Essentially, Steketee argues that the
imposition of significant debt and a prohibition on re-entry to Australia constitutes an
unnecessary limitation on liberty for those who have already experienced significant
trauma. Only two historical precedents can be found for such a practice, neither of
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which reflects favourably on the Australian government: the billing of suspected antirevolutionary prisoners under Robespierre in post-revolutionary France and the billing
of Jewish families by the Nazi regime for the internment and execution of family
members. Furthermore, Steketee alleges that debt recovery processes are applied
inconsistently and the size of the bills in some cases is a direct result of lengthy
bureaucratic processes. Essentially, Steketee challenges the argument that the onus of
responsibility, represented in this instance by financial liability, should be placed on
detainees for their own detention.

Even more serious breaches of international human rights by the Australian government
have been alleged. Prominent refugee lawyer Julian Burnside QC (2003 [Online]) has
investigated the possibility of charging some Australian parliamentarians with crimes
against humanity for the calculated breach of sections of the Rome Statute of the
International Criminal Court incorporated into the Criminal Code Act 1995 (Cth).
Section 268.12 of the Act imposes a 17 year prison term for imprisoning one or more
persons or otherwise severely depriving one or more persons of physical liberty;
violating Article 9, 14 or 15 of the ICCPR; and intentionally or knowingly committing
these acts as part of a widespread or systematic attack directed against a civilian
population. In addition, s268.13 of the Act imposes a 25 year prison term for the
systematic and unlawful infliction of severe physical or mental pain or suffering upon
one or more persons who are in the custody of the perpetrator. Burnside argues that
Prime Minister John Howard and former Minister Philip Ruddock could theoretically be
tried against these sections of the Code for their role in implementing the mandatory
detention policy. Burnside acknowledges the extremity of these claims and the
unlikelihood that senior Australian parliamentary figures will have to answer to these
charges. Nevertheless, the fact that Burnside considered these arguments at all should
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serve to underscore the seriousness with which he regards the constraints placed on
detainees.

A large group of medical professionals have been critical of the psychological
consequences experienced by detainees in Australian detention facilities. These effects
have been soberly catalogued in a rapidly expanding body of clinical literature (see
Dudley, 2003; Freckleton, 2005; Jureidini, 2005 [Online]; Koopowitz & Abhary, 2002;
Koutroulis, 2003; McGorry, 2002; Newman, 2003; Silove, Steel & Watters, 2000; Steel
et al, 2006; Zwi et al, 2003). Of the literature devoted to the mental health of detained
asylum seekers, two examples are of particular interest. First, a study conducted by
Sultan and O’Sullivan (2001 [Online]), completed whilst the lead author was detained at
Villawood IDC, tracked detainee depression over separate stages, aligning lapses in
mental health with reactions to negative asylum application decisions and the
potentially indefinite duration of detention. At the ‘primary depressive’ stage, detainees
engage in non-compliant activities as a reaction to the perceived injustice of having
their claim for protection rejected at the primary stage. After realising that removal from
Australia could be imminent, detainees may protest, advocate or behave aggressively
towards staff and other detainees. Within six to eighteen months of first being detained,
many asylum seekers reach a ‘secondary depressive’ stage, typically reached after their
claim is dismissed at the administrative review stage by the RRT, whereby greater
levels of agitation manifest in asylum seekers. At the secondary stage, asylum seekers
typically confide less in other detainees, engage in more passive non-compliant
activities and may attempt to escape. Close to half of the study group displayed
symptoms of having reached the ‘tertiary depressive’ stage, at which point detainees
become insular, detached, prone to self-harm and even psychotic in some cases. Overall,
Sultan and O’Sullivan found that 85 per cent of all detainees surveyed had chronic
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depressive symptoms and 65 per cent had contemplated suicide. The conclusion that
Sultan and O’Sullivan found ‘…difficult to avoid…’ was that a palpable risk of severe
psychological harm was evident from staying in detention for more than a few months.

Second, a sworn statement made by Harold Bilboe (2002 [Online]) to the HREOC
Inquiry into Children in Immigration Detention supports the findings of Sultan and
O’Sullivan. A psychologist formerly employed by Australasian Correctional
Management (ACM) at Woomera IRPC and Curtin IRPC, Bilboe found high levels of
Post Traumatic Stress Disorder in both adults and children at Woomera IRPC,
exacerbated by residing in an evidently traumatising detention environment. In Bilboe’s
view, the uncertainty of not knowing when detention was going to cease certainly
contributed to the trauma experienced by detainees, many of whom were previously
traumatised by the events that drove them to seek asylum in Australia. Importantly, it
was also observed that the trauma and symptoms became more pronounced with longer
periods in detention, particularly in the case of children. Furthermore, Bilboe also
witnessed high levels of stress and behaviour change in detention centre staff as a result
of an inability of many to cope with the tightly-wound atmosphere at Woomera.

These two accounts represent a small sample of a mounting body of clinical observation
and research that reaches similar conclusions about the human consequences of
detention. It should be noted that not all detainees exhibit the psychological
consequences to the same degree or intensity, but the proportion of detainees that do
experience debilitating symptoms is certainly significant on the face of the available
evidence. The inability to predict when detention will end emerges as a key contributing
factor to the consequences endured by a large proportion of detainees.
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2.5. Analysis of Key Issues
This section will examine the key issues that emerge from the debate over the proper
character of the constraints inherent to the mandatory detention policy and the role of
deterrence within it. A clear divide emerges between the Australian government and the
critics on the importance of the treatment of detainees and the conditions in detention
facilities. As in Chapter One, a disagreement over empirical matters is a key point of
separation in the debate. In this section, two key issues will be explored: first, in order
to establish whether an administrative, as opposed to a punitive, intent exists, this
section will assess whether a relationship can be discerned between mandatory
detention and the declared purposes of the Migration Act. Second, to determine whether
the policy is administrative or punitive in effect, this section will also consider whether
DIAC and the Minister have taken enough care to minimise avoidable infringements of
individual liberty by providing sufficient access to support mechanisms for asylum
seekers.

On the face of the legislation, it is difficult to argue that the Australian government
harbours a desire to punish or deter asylum seekers. Pursuant to s4 (1), the major
objective of the Migration Act is to ‘…regulate, in the national interest, the coming into,
and presence in, Australia of non-citizens’. In order to advance this objective, the Act
requires non-citizens to possess a visa to effect a lawful entry (s4 (2)), identify
themselves upon entry (s4 (3)) and be removed if they do not have a right to enter or
remain in Australia (s4 (4)). The Act has an unambiguous goal and clear subordinate
criteria that must be met in order to achieve it.

On a superficial level, the justifications put forward by the Australian government for
mandatory detention are consistent with to the Act’s objective. As per DIAC Fact Sheet
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82 (2006g [Online]), mandatory detention prevents unlawful arrivals entering the
community until their identity and status has been assessed and a visa has been granted,
satisfying s4 (1) – (3) of the Act. Also, by having failed asylum claimants on hand for
removal as soon as reasonably practicable, mandatory detention clearly complies with
s4 (4) of the Act. Prima facie, the mandatory detention of asylum seekers contributes to
the regulation of entry of non-citizens into Australia.

An administrative connection between mandatory detention and the purposes of the Act
has also been identified in Australian jurisprudence. The High Court of Australia has
devoted considerable energy to the question of whether the provisions in the Act
relevant to detention can be read as either administrative or punitive. Through its
deliberations, the Court has been instrumental in validating the executive’s competence
to detain unlawful non-citizens for administrative purposes. A crucial test of the
policy’s validity came in the case of Lim in 1992, in which a direct challenge was made
by two groups of Cambodian asylum seekers regarding the constitutionality of the
executive’s power to detain them. 7 At the time they were detained, the Migration Act
did not authorise their detention. Two days before their appeal to the Federal Court was
to be decided, the Keating government hurriedly pushed the Migration Amendment Act
1992 (Cth) through the Parliament to retrospectively validate the Cambodians’
detention. The amendments now required them to be detained until such time as a visa
was granted or they were removed from the country, laying the foundation for the
mandatory detention framework (Dunn & Howard, 2003 [Online]: 48). After the
Federal Court ruled their detention was valid as a result of the legislative amendments,
the Cambodians sought leave to appeal to the High Court on the grounds that the new
regime was an improper appropriation of the judiciary’s powers of liberty deprivation.
7

Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs [1992] 110 ALR 97.
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In the High Court, Brennan, Deane and Dawson JJ (with the agreement of Mason CJ)
found the detention regime as it then stood to be constitutional. The majority found [at
32] that the detention of non-citizens fell squarely within the ‘aliens’ head of power
contained in s51 (xix) of the Constitution for the purposes of processing and removing
non-citizens. Insofar as each case of detention was ‘…reasonably capable of being seen
as necessary for the processes of deportation or necessary to enable an application for an
entry permit to be made and considered’, the majority [at 33] concluded that mandatory
detention was a lawful exercise of executive power. Put simply, so long as detention
served administrative purposes, it could be construed as lawful within the terms of the
Migration Act. If detention could not be seen to serve these administrative purposes, it
would cease to have an administrative character and become punitive. A punitive use of
detention powers by the executive would be seen as an invalid usurpation of the judicial
powers set aside in Chapter III of the Constitution.

At the time of the judgement, the High Court found that the executive’s competence to
detain was subject to adequate limitations in the Migration Act. The 273 day time limit
(since removed) and the detainee’s capacity to voluntarily submit to removal from
Australia were sufficient for the majority to conclude [at 33 and 34] that mandatory
detention was not a punitive exercise of executive power. The validation of mandatory
detention as an administrative measure has since served as a linchpin in the
government’s defence of the policy (DIAC, 2002c: 147).

The High Court did not consider the conditions in detention centres to be relevant to
deciding whether the mandatory detention regime could be seen to serve administrative
purposes and remain constitutionally valid (Dias, 2004: 23-25). Instead, the High Court
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has been concerned only with correct statutory interpretation rather than embarking
upon a ‘holistic’ examination of the treatment and conditions within detention facilities
(Groves, 2004: 234). This principle was upheld by the High Court in Behrooz, a case in
which the appellant, an escapee from Woomera IRPC, submitted that the conditions at
that facility were so insufferable that detention in this instance went beyond what was
reasonably necessary to serve the purposes of the Act. 8 It was argued by the appellant
that detention in unspeakable conditions would technically cease to be ‘immigration
detention’ as per s5 of the Act and become a punitive and unconstitutional use of
executive power. Due to the perceived unlawfulness of the detention, the appellant
viewed escape from Woomera IRPC as justifiable (Nicholson, 2004 [Online]). In a
decisive 6-1 majority, the High Court ruled that the harshness of conditions do not
somehow relieve a detention facility of its character as a ‘detention facility’ (Dias, 2004:
23-25). Therefore, the appellant’s escape from detention remained an offence against
s197A of the Act and the detention regime was once again upheld as a valid
administrative measure. Gleeson CJ’s judgement [at 21] is illustrative of the majority
view:

[T]here is no warrant for concluding that, if the conditions of detention are sufficiently harsh,
there will come a point where the detention itself can be regarded as punitive, and an invalid
exercise of judicial power…. The detention is not for a punitive purpose. The detainee is
deprived of his or her liberty, but not as a form of punishment. And the detainee does not cease
to be in immigration detention within the meaning of the Act.

Meanwhile, in the same paragraph of Gleeson CJ’s judgement, it was admitted that
conditions are not completely immaterial:

8

Behrooz v Secretary of the Department of Immigration and Multicultural and Indigenous Affairs [2004]
HCA 36. A similar argument was presented by the plaintiff in Re Woolley; Ex parte Applicants
M276/2003 by their next friend GS [2004] HCA 49.
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Harsh conditions of detention may violate the civil rights of an alien. An alien does not
stand outside the protection of the civil and criminal law. If an officer in a detention
centre assaults a detainee, the officer will be liable to prosecution, or damages. If those
who manage a detention centre fail to comply with their duty of care, they may be
liable in tort.

All told, the judiciary has assigned a manifestly administrative intent to the Australian
government’s policy of mandatory detention. The courts have been unwilling to impute
to the legislature a desire to punish, unless this desire is baldly stated in statute (Gelber,
2005: 313-314). Thus, if we adopt a literal reading of the Act and disregard the
conditions of detention, the policy can be shown to possess an administrative character
and remain consistent with the purposes of the statute.

On the other hand, the treatment and conditions in detention facilities are most certainly
relevant to an evaluation of whether DIAC has taken enough care to ameliorate the
adverse consequences of detention for asylum seekers. The Act gives very little
guidance as to how detainees are to be treated and the minimum conditions to be
maintained in detention centres. 9 Furthermore, notwithstanding the useful guidance
offered by the High Court with respect to the intent of the policy, its narrow
construction of the Act has not required attention to be given to the matter of how best
to accommodate asylum seekers in detention. If we broaden our view to include the
treatment of detainees and conditions in which they are detained, does the policy retain
its administrative character? The contention of this chapter is that even though the
policy’s administrative intent is beyond challenge, the potentially indefinite duration of
9

That is not to say that guidelines for treatment and conditions in detention centres do not exist. DIAC
has a set of Immigration Detention Standards (IDS) scheduled to the Detention Services Contract struck
between DIAC and the private detention services provider. The IDS sets out minimum standards of care
to be met by the detention service provider. More will be said about the IDS in Chapter Three.
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detention in prison-like conditions and a lack of commitment to safeguarding asylum
seekers from the adverse effects of indefinite detention produce punitive consequences
for detainees.

Australian detention facilities are highly security-conscious, employing security
measures that compare with secure correctional facilities. Some measures employed in
Australian detention facilities are familiar to prison environs. The use of frequent head
counts, reinforced perimeter fencing, 24-hour guard and visitor screening is standard. In
response to a disturbance, specially-trained Centre Emergency Response Teams can be
called upon to stabilise any threat to security, in a manner not dissimilar to a police riot
squad. Crowd dispersal instruments such as tear gas and water cannons have also been
deployed to quell disturbances (HREOC, 2004: 321-326). The similarities between
prisons and immigration detention facilities are clear, but crucial differences still
remain: immigration detainees are free to move between sections of detention facilities
without escort, unless under separation detention or behavioural management plans (see
below), and communal living is encouraged as far as security imperatives permit.

Given the Act’s objective of controlling entry of non-citizens to Australia and
preventing access to the Australian community, the emphasis on security in detention
facilities is understandable. Nevertheless, some have been struck by the physical
similarities between immigration detention and criminal imprisonment (Groves, 2004;
Joint Standing Committee on Foreign Affairs, Defence & Trade, 2001 [Online]: 31). To
this end, Palmer’s (2005: 67) description of Baxter IDC is instructive:

Baxter is a corrections-style facility… Unavoidably, its appearance is severe. It is surrounded by
a strong, high steel picket fence inside which is a perimeter fence topped with electrified wires.
It looks like a prison. In many ways, the activities that occur in Baxter are similar to those in any
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Australian correctional institution; the untrained observer could not tell the difference. Baxter is
effective for its purpose of containment.

The connection between criminal prisons and immigration detention facilities goes
beyond mere physical similarities. As in correctional institutions, asylum seekers in
immigration detention facilities can be subjected to further levels of deprivation.
Depending on the risk posed to security or health by a detainee’s condition,
circumstances or behaviour, they can be segregated or isolated from the general
population. Upon arrival, detainees are initially kept in what is known as ‘separation
detention’ (Commonwealth Ombudsman, 2001b: 13). New arrivals are held in
separation detention until such time as DIAC has conducted an interview with the
detainee to establish the credibility of their claim against Australia’s protection
obligations. To be in separation detention is to be segregated from the rest of the
detainee population and stripped of the ability to make contact by phone with members
of the Australian community. 10 Asylum seekers in separation detention are free to
converse with others in separation detention and can have access on request to legal
advice, the Red Cross, UNHCR, HREOC, the Commonwealth Ombudsman and
consular officials. This practice has been instituted ostensibly to prevent long-term
detainees from ‘coaching’ new arrivals on what to say in their refugee protection
interview with DIAC (Joint Standing Committee on Migration [JSCM], 1998 [Online]:
40).

As discussed in Section 2.3, detainees can also be held in behavioural management
compounds if their behaviour has been sufficiently troublesome or their mental health

10

The effectiveness of this strategy is contingent on the arrangements at each facility. In the past,
detainees in separation detention at Woomera IRPC were only separated from other detainees by a chainlink fence. Detainees on either side of the fence could easily converse with one another. At the Port
Hedland and Curtin facilities, guards were stationed on the fences to prevent long-serving detainees from
communicating with new arrivals (Commonwealth Ombudsman, 2001b: 32-33).
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deteriorates. Known in Baxter IDC as the Management Support Unit (MSU), the
compound is characterised by isolation in small rooms under constant CCTV
surveillance. Every aspect of life in the MSU is subject to strict control. If a detainee is
placed in an MSU for aggressive behaviour, a behaviour management plan is prepared
for the detainee, detailing milestones on a timeline that the detainee must reach in order
to return to the general detention population. Achievement of these milestones may
result in the relaxation of restrictions, such as the progressive restoration of access to
amenities or certain recreational and visitation privileges until the detainee is considered
ready to return. If a detainee is placed on Suicide and Self-Harm watch, viewing panels
allow frequent observation by staff. Continuous CCTV monitoring and personal
observation affords little privacy to detainees. Indeed, detainees in the MSU are only
afforded privacy when using the shower or toilet. Such is the seriousness of the
deprivation of liberty in this environment that a daily review of the need to remain in
management units is conducted by a Placement Review Team (Senate Legal and
Constitutional References Committee, 2006: 181).

In the absence of judicial and legislative guidance, detention centre employees need
only follow in-house procedural guidelines to place a detainee in a behavioural
management program. In light of the fact that they are ordered, administered and
reviewed by private contractors and public servants without express judicial consent,
these programs amount to an extraordinary deprivation of liberty. Even though DIAC’s
Operational Procedure 2.6 [at 4.1.9] specifically states that detainees are not to be
transferred to an MSU as a matter of punishment or discipline under any circumstances,
placement in an MSU can be likened to solitary confinement for substantial portions of
the day. Common areas and amenities are available within the MSU in which detainees
can interact with others and pursue recreational activities, but they can only be accessed
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at times specified in the detainee’s behavioural management plan (Senate Estimates
Questions on Notice, 1 November 2005: Q128). In some cases, these constraints may be
warranted to protect others, but it cannot be denied that the degree of control exercised
over a detainee in a MSU is immense, especially considering that they have not been
charged with a criminal offence.

Continuing with the theme of severe constraints on liberty, the use of state correctional
facilities to accommodate asylum seekers is instantly problematic for a government
committed to liberal principles because imprisonment serves manifestly punitive
purposes. Unless a detainee is convicted of a criminal offence and is transferred to a
state prison to serve a custodial sentence, DIAC must go to some length to actually
demonstrate that transferring detainees to a state prison will serve a legitimate nonpunitive end. It is incumbent upon DIAC to ensure that asylum seekers held in state
prisons do not have contact with regular prisoners and are shielded as much as possible
from prison life. Furthermore, the need to accommodate detainees in an overtly punitive
setting must be frequently reassessed.

There is ample evidence to suggest that DIAC has not taken steps to soften the impact
of residing in a state correctional facility. Although not seeking asylum, mentally ill
Australian resident Cornelia Rau was held in the Brisbane Women’s Correctional
Centre for six months prior to being transferred to Baxter IDC. Given that Rau was
located in Queensland where there is no detention facility, she was accommodated in a
prison in the first instance. There was little evidence to suggest that close monitoring of
Rau’s situation took place, nor that any importance was placed on making timely
alternative arrangements for her (Palmer, 2005: 29-45). More will be said about the Rau
case in relation to matters of accountability in Chapter Three.
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In addition, HREOC (2002) investigated a complaint made by six detainees regarding
their transfer to state prisons, one of whom had been sexually assaulted by a group of
prisoners during their stay in prison. The Commission found that the detainees were not
afforded separate treatment from that given to regular prisoners, save for exemptions
from forced labour and visitation restrictions. Health care, telephone access, dress, food
and accommodation did not vary from the rest of the prison population (HREOC, 2002:
37). In effect, there were few aspects of their treatment that distinguished these asylum
seekers from the rest of the prison population. DIAC was found not to have taken
sufficient care to ensure their demarcation from the prisoners.

HREOC’s conclusions built upon those of the Commonwealth Ombudsman (2001a),
who had conducted an ‘own motion’ inquiry into general practices in relation to the
detention of asylum seekers in state prisons. In the view of the Ombudsman, DIAC has
a strict duty of care to ensure that asylum seekers are kept separate from the prison
population and that no harm comes to them. DIAC did not always ensure the safety and
proper treatment of asylum seekers in prisons. Indeed, at the time of publication, DIAC
felt that prison authorities were responsible for the safety and proper treatment of
asylum seekers whilst in state prisons, a point flatly rejected by the Ombudsman
(Commonwealth Ombudsman, 2001a: 22). In effect, owing to their accommodation in a
prison without necessary safeguards being taken, one can conclude that the transfer to
prisons entailed punitive consequences for these asylum seekers. The restrictions on
asylum seekers in these cases amounted to a deprivation of liberty beyond that which
was necessary for the purposes of immigration control.
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It is acknowledged that the detention environment is complex and that staff from DIAC
and the detention service provider undergo tremendous strain in an immensely difficult
job. 11 Furthermore, it is recognised that staff must maintain security at detention
facilities and that volatile and self-destructive detainees must be managed in a manner
such that the good order of a detention facility is not compromised. DIAC officers and
detention service provider staff cannot be seen to be derelict in their duty of care
towards maintaining a safe and secure detention environment, but nor can they treat
detainees with undue force or indifference so as to punish them. There is a very narrow
margin for error in such a fraught environment. Notwithstanding these salient
considerations, the constraints imposed upon detainees in behavioural management
compounds and state prisons are difficult to view as anything other than penalties.
Recalling former Minister Philip Ruddock’s words (see 53 above), it is difficult to see
how such measures can be necessary to ‘…have [asylum seekers] available for
processing and, in the end, available for removal if they have no lawful entitlement to
be in Australia’. These measures certainly exceed what must be necessary to maintain
low to medium levels of security.

The longer detention endures, the more difficult it becomes to justify the detention of
asylum seekers as an administrative measure. Although the administrative intent of the
policy has been well established, the potentially indefinite nature of mandatory
detention imparts significant strain upon detainees and is a key driver of the physical
and psychological consequences observed by contributors to the clinical literature
discussed in the previous section. The consequences of being held indefinitely increase
in severity as time passes and can act as a significant deterrent to the pursuit of an
asylum claim.
11

For an account of the stresses germane to working in an Australian immigration detention facility, see
Byrne (2002).
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The issue of indefinite detention has particular resonance for failed asylum claimants
who have no reasonable prospect of removal. It will be remembered from Section 2.2
that ss189 and 196 of the Act combine to create the prospect of indefinite detention until
a visa was granted or removal from Australia was secured. For most of the policy’s
lifespan, the Migration Act made no provision for asylum seekers for whom solutions
could not be found. As confirmed by the majority judgements in Al-Kateb and AlKhafaji in the High Court, the legislation gives failed claimants no option but to remain
in immigration detention indefinitely, even if the probability of being removed in the
foreseeable future is negligible. 12 On occasion, it has been left to the Federal Court to
imply temporal limitations into the Migration Act in order to remove failed asylum
claimants. 13 Indefinite detention is a rarity even in the realm of criminal sentencing, as
the overwhelming majority of prisoners have some understanding of when they are
likely to be released. It is hard to reconcile indefinite detention with the presumption
towards individual liberty that characterises the liberal tradition, especially for those
who have not been charged and convicted of a criminal act. Far from a presumption in
favour of liberty, a presumption in favour of detention has marked this policy.

Successful removal appears to hinge on the willingness of other countries to accept the
return of their citizens or permanent residents. Returning failed claimants to countries
that have no semblance of government or with which the Australian government does
not have functional diplomatic ties is a unique challenge for Australian authorities. By
default, stateless asylum seekers will be almost impossible to repatriate. For example,
one of Australia’s longest serving detainees, Peter Qasim from the disputed Kashmir

12

Al-Kateb v Godwin [2004] HCA 37; Minister for Immigration and Multicultural and Indigenous Affairs
v Al-Khafaji [2004] HCA 38.
13
Al-Masri v Minister for Immigration and Multicultural and Indigenous Affairs [2002] FCA 1099.
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region straddling India and Pakistan, made unsuccessful requests for readmission to
both India and Pakistan. Following the failure to secure readmission, Qasim is reported
to have made submissions for resettlement to some 50 countries whilst in detention
without success (Shaw & Gordon, 2005 [Online]). After six years and ten months in
detention, Qasim was eventually released into the Australian community in 2005 on a
Removal Pending Bridging Visa (RPBV) by the Minister (Bevin, 2005 [Online]).
Clearly, failed asylum seekers who have no prospect of being removed in the
foreseeable future due to circumstances beyond their control are not, as the Australian
government claims of all detained asylum seekers, free to end their detention at any
time and return home. At that stage, they cannot be said to be responsible for remaining
in detention.

Similar problems will confront detained asylum seekers who choose to appeal against
negative visa decisions. Those exercising their appeal rights should be distinguished
from failed claimants, in that appellants are effectively choosing to remain in detention,
whereas failed claimants have no choice to but remain in detention. When one considers
that a full appeal process could potentially find an asylum seeker appearing before a
number of bodies, including the Refugee Review Tribunal, inferior state courts, the
Federal Court and the High Court, their stay in detention is likely to be prolonged. It
should not be forgotten that the debt for detention continues to accrue while these rights
are being pursued.

It seems that the consequences of indefinite detention are no longer lost on the
Australian government. As of July 2005, Part 8C of the Migration Act requires all
ongoing detention cases of more than two years duration to be referred to the
Commonwealth Ombudsman for review. Furthermore, long-term detainees with no

79

foreseeable prospect of removal may be invited by the Minister to apply for a RPBV,
provided they are willing to comply with removal proceedings should a removal
solution be secured. While these measures certainly provide a measure of oversight and
relief from indefinite detention, there is no guarantee that these measures will actually
prevent asylum seekers from remaining in detention indefinitely. The grant of an RPBV
is entirely at the Minister’s discretion, as set out in s195A of the Migration Act.

Given the impact of indefinite detention, it would appear to be critical to the wellbeing
of detainees that ready access to legal representation, health care, specialist mental
health services, social workers and community support is provided. As far as the
Australian government’s obligation to provide these services is concerned, Finn J’s
judgement in S v Secretary is enlightening. 14 As it has chosen to locate some detention
facilities in remote locations, Finn J [at 213] found that the Australian government has a
duty of care to provide mental health services to detainees as required. Asylum seekers
do not choose to be held in remote locations such as Baxter IDC and Christmas Island
IDC, the consequences of the decision to detain them in those places should properly
fall to the Australian government. Finn J also concludes [at 257] that, owing to their
impaired mental state, asylum seekers affected by the psychological consequences of
detention may not be capable of determining their best interests and procuring these
vital services. As a result, the Australian government bears an even stronger obligation
to provide adequate services as required. Finn J’s reasoning can easily be extrapolated
to the aforementioned legal, welfare and community support services that detainees
require for their wellbeing. Thus, for the Australian government to legislate to prevent
detainees from receiving legal counsel and other visitors unless specifically requested is
an unnecessary constraint upon their liberty. These constraints worsen the consequences

14

S v Secretary, Department of Immigration & Multicultural & Indigenous Affairs [2005] FCA 549.
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of indefinite detention and represent a deterrent to the continued pursuit of protection
claims after they have been commenced.

The practice of holding failed asylum seekers liable for the costs of their detention
would seem to work towards a similar deterrent end. When imposed, the debt operates
as a deterrent in two ways: first, as a measure to discourage re-entry to Australia to
make another attempt to obtain protection; and second, in concert with other constraints,
it may have the effect of deterring asylum seekers from continuing to pursue their
claims. In the case of the latter, the practice of giving detainees a weekly statement of
their accrued debt as required by MSI 234 [at 21.3] would undoubtedly produce such an
effect. Moreover, the debt incurred may be so burdensome for asylum seekers arriving
unlawfully in some instances that it effectively constitutes a fine for the mode of arrival
(Senate Legal and Constitutional References Committee, 2006: 207). What is more, the
application of liability for detention costs has been indiscriminate. Even though
successful claimants are not supposed to be held liable, one former detainee from Cote
d’Ivoire released on humanitarian grounds in 2004 received a bill for $89,260.10 nine
months after release (Steketee, 2005b). Other former detainees in Australian
immigration detention facilities have recorded debts of $27,000 and a staggering
$260,000 upon release (PEN Sydney, 2004 [Online]). Also, the Commonwealth
Ombudsman (2006b: 16) has uncovered cases of children assessed as liable for the costs
of their detention. In one case, an Australian child citizen temporarily visiting a detained
parent was billed for the time they spent in a detention centre. The cost in this instance
was incurred to the child, not to the responsible parent. All told, holding asylum seekers
liable for detention costs is a crude form of double jeopardy: the human costs imposed
by detention are compounded in some cases by a prohibitive financial burden that is
beyond the means of most asylum seekers.
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2.6. Conclusion
This chapter has examined the treatment of asylum seekers in mandatory detention, with
a view to determining whether DIAC and the Minister have taken care to minimise
avoidable infringements of individual liberty. Of course, depending on an asylum
seeker’s exposure to detention, the severity of the effects of detention will be a matter of
degree. Nonetheless, it has been argued in this chapter that the lack of effort made by
the Australian government to ameliorate the consequences of mandatory detention have
led to infringements of individual liberty that are unnecessary and could well have been
avoided.

Although the Australian government has been at pains to portray the policy as an
administrative measure that does not seek to punish asylum seekers, a wealth of
evidence is now available to suggest that the treatment of detainees and the conditions
in Australian detention facilities has imposed punitive consequences upon detainees.
The primary causal factor is the potentially indefinite duration of detention: the length
of detention precipitates a commensurate increase in the gravity of the consequences of
detention. The length of detention amplifies the severity of the constraints placed on the
liberty of detained asylum seekers, particularly with respect to the prison-like conditions
and access to mental health support and legal representation. That punitive
consequences are imparted upon asylum seekers in detention is testament to the
Australian government’s lack of commitment to protecting the individual rights of
detainees.

It must be acknowledged that more attention is now being given to the standards of care
since the Cornelia Rau episode (discussed in more detail in Chapter Three), but one
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must question how closely the implementation of the policy has been monitored if the
constraints placed on detainees can entail such grave consequences. The treatment of
asylum seekers in state correctional institutions and the cases of children being held
liable for the costs of their detention are two among many consequences of detention
that give rise to this question. In light of such serious consequences, one would also be
inclined to ask whether there are alternatives available to the policy that would perhaps
reduce the strain on asylum seekers arriving unlawfully by boat. These questions will be
pursued in the chapters that follow.
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CHAPTER THREE
OPENNESS, ACCOUNTABILITY AND TRANSPARENCY

3.1. Introduction
This chapter considers the accountability framework for the mandatory detention policy.
The Australian government has claimed on numerous occasions that the framework is
more than adequate to ensure accountability. A number of critics have refuted this
claim, questioning the ability of mechanisms within in the accountability framework to
restrain the discretion of DIAC officials and ensure adherence to accepted standards of
public conduct.

In order to assess these claims, the chapter will begin by outlining what is meant by
public accountability and the core elements that are required of an effective
accountability framework. The claims made by Australian government representatives
and the critics will then be set out in more detail. From there, the ways in which the
discretionary powers of public officials have been used within the accountability
framework will be examined. The chapter attempts to determine the extent to which
discretionary power is exercised in the execution of the policy and whether it is subject
to effective checks. The argument of this chapter is that the accountability framework as
it stands cannot be said to provide full or adequate accountability. The framework lacks
robust and effective mechanisms that are routinely able to enforce adherence to rules or
standards of conduct. Although extensive, the regime does not contain mechanisms that
are able to appropriately shape decision-making. The lack of effective accountability
has prevented the development of a tradition of review and has permitted the growth of
a defensive and unquestioning organisational culture.
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3.2. Liberal Principle
The case for holding the executive to account for the use of political power has a firm
liberal rationale. A liberal state draws its authority from the consent of the people to
government. Liberals have often used a hypothetical social contract to explain this
relationship. Individuals in a liberal community forego absolute freedom and obediently
submit to government. An obligation to obey the laws of the state is created by the
individual voluntarily consenting to abridge their freedom (Menlowe, 1993: 175-176).
In return, the state undertakes to protect individual liberty and fundamental rights by
establishing law and order and protecting citizens from external threats to security
(Locke, 1689 [1960]: Ch. 8). To the extent that power is delegated by the people for the
purposes of government, those entrusted with that power are obliged to exercise it
responsibly on behalf of the people. Governments that systematically violate the trust of
the governed by tyrannically encroaching upon liberty are liable to be removed from
office by the people (Held, 1989: 21-22). In modern liberal democracies, the people will
use the ballot box to express their disapprobation. The people are thus held to constitute
the heart of public accountability, as the legitimacy of government hinges on the
retention of their confidence (Finn, 1993; Mulgan & Uhr, 2001: 155). Public
accountability can then be defined as the satisfaction of legitimate public expectations
regarding the use of governmental power (Stone, 1995: 509; see also Romzek &
Dubnick, 1987). 1

The open and regular disclosure of information to the public is central to effective
accountability. People cannot confidently provide their consent to government without
an ample flow of information regarding the intentions and performance of government.
Access to information allows the public to bring their democratic rights to bear by
1

Even though this chapter’s interest in accountability is mainly confined to the public sector, the
outsourcing of public service provision to private contractors in Australia has fused public and private
notions of accountability to some degree. For more on this fusion, see Mulgan (1997, 2000).
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scrutinising the policies and performance of both government and opposition
(Australian Law Reform Commission, 1995: 12-13; Thomas, 1995: 193-194). This
exercise is underpinned by a presumptive ‘right to know’ about the actions and
processes of government, as an undersupply of information will render judgements of
the performance of public officials inadequate. Without a sufficient supply of
information, the community cannot effectively gauge whether its expectations of
government have been met, nor would it be equipped to engage in ongoing debate and
reflection upon governmental performance. Democratic discourse would be entirely
devoid of meaning without a satisfactory exchange of digestible and reliable
information between the governors and the governed (Funnell, 2001, quoted in Zifcak,
2001: 86; Uhr, 1998: 163-164). Thus, in the interests of effective accountability, it is
important for the public to receive frequent, reliable and clear information.

Information is generated by monitoring the performance of public actors against a set of
standards or rules directed towards a particular public policy outcome. Provided there
are sufficiently robust mechanisms in place to enforce the rules, breaches of protocol
can be sanctioned to protect the interests of stakeholders in the policy process. These
enforcement mechanisms can take several forms: accountability to variously constituted
Parliamentary and judicial bodies; scrutiny, complaints and inspection systems;
arrangements to ensure openness, such as public disclosure and freedom of information
requirements; and schemes for giving effect to client views (Baldwin, 1995: 16). The
reviewing and reporting functions performed by these mechanisms is indispensable to
facilitating the frequent and reliable flow of information to the public and making public
officers answerable for their conduct.
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Processes of public accountability are challenged when public officers make decisions
that involve a certain degree of personal discretion. To possess discretion is to have a
sphere of decision-making autonomy in which decisions can be made that require an
amount of individual judgement (Galligan, 1986: 8). Dworkin (1977: 31) suggests that,
akin to a ‘hole in a doughnut’, discretion is the residual power left behind following the
restriction of other areas of decision-making. More specifically, decision-making
flexibility can be deliberately created by the rules themselves through the express grant
of discretion to a public official or as a result of an unintended practical consequence of
a vagary in a set of rules. Either way, all public officers have discretion to some degree
(Jowell, 1973, quoted in Hill, 1996: 184).

Clearly, the unencumbered use of discretion in administrative decision-making would
be troublesome, as it has the potential to undercut the individual rights held so dear by
liberals. The liberal state envisages a consistent, open and dispassionate application of
the law, with the imposition of rules being the most appropriate means to this end.
Discretion is a subjective discharge of power that is antithetical to this liberal ideal.
Subjectivity can cause inconsistency in individual outcomes, in that similar cases may
be treated differently and different cases similarly (Hawkins, 1992: 15). Discretion also
provides to those entrusted with it opportunities to intrude into the lives of individuals
and inflict damage, creating a marked imbalance of power between the institutions of
government and the individual (Allars, 1995: 49-50). Whilst scope exists for
disagreement over the correctness of a discretionary decision, often there is no body or
person entitled to overturn it. Essentially, it allows discretion-holders to be creators of
rights and privileges (Grey, 1992: 285). Given the potential for injustice, some
contributors to the literature have been outwardly hostile towards any exercise of power
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unconstrained by rules (Davis, 1969). The use of discretionary power, if wielded with
impunity, may militate against an open and transparent discharge of authority.

Liberal apprehensions notwithstanding, it has been recognised that some degree of
discretion is inevitable and perhaps desirable in administrative affairs, so as to enhance
flexibility and the quality of decision-making (Douglas, 2004: 138). The inherent
dynamism and unpredictability of some policy areas requires a measure of flexibility for
ministers and public officials to make decisions in atypical scenarios. Furthermore, it
would be inaccurate to suggest that it is impossible to control the use of discretion in the
public realm. Although used in an autonomous manner, discretion will typically be
delegated under a system of authority (Galligan, 1986: 12-13). The extent to which
discretion is exercised will depend on the particular configuration of institutions and
accountability mechanisms surrounding a public official and the attitude taken by a
public official towards the discretionary power available to them. Similarly, Hill (1996:
179) argues that all debates about the use of discretion must be conducted with
reference to the official rules, institutional arrangements and the wider principles that
determine its legitimate use. On this reading of discretion, one may conclude that it is a
product of the framework of authority in which it resides.

Even so, the liberal tradition cannot depart from the need for the actions of public
officers to comply with the law and continually justify their use of the authority invested
in them, irrespective of the extent to which discretion is employed in decision-making
(McMillan, 2005: 2-3). The ideal of the rule of law figures heavily in liberal
formulations of accountability, requiring any discharge of power to be tightly regulated
or supervised so as not to put individual liberty at risk. As the organs of accountability
are enlarged and the rules that shape public decision-making are stiffened, the scope for
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discretion will contract. That is not to say that some discretionary power would not be
desirable for the sake of satisfactory individual outcomes, but if its use is more
stringently governed, the probability of abuse of that power would be reduced.
Efficacious checks on the executive would presumably lessen the problems identified in
Chapter Two in relation to the inappropriate constraints on individual liberty and allay
the concerns of the critics over that particular issue.

In summary, meaningful public accountability requires the satisfaction of legitimate
public expectations about the performance of government. From the preceding
discussion, a number of elements are required of an accountability framework in order
to sate these expectations: a set of rules or standards regarding the proper conduct of
public officials; an ample and comprehensible transmission of information from
government institutions to the public on the performance of government against the
rules; and, adequately empowered mechanisms to enforce compliance with the rules. On
occasions when authority is discharged on a discretionary basis, the framework of
authority in which discretion resides should be tightened so as to minimise the risk of
power being abused, but not at the risk of rendering policy inflexible or sacrificing the
quality of decision-making. The chapter will now focus on the extent to which the
accountability framework established by the Australian government to monitor the
mandatory detention policy is in accord with the requirements of public accountability.

3.3. The Policy and its Justifications
The Australian government has repeatedly defended the design of the framework for
scrutinising the mandatory detention policy. It has been asserted on numerous occasions
in almost identical language that the policy is ‘…among the most closely scrutinised of
government programs’ (see DIAC, 2002a [Online]; DIAC, 2006c [Online]; DIAC,
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2006g [Online]; see also MIAC, 2000 [Online]). The Australian government’s
contention rests upon the presence of a broad array of accountability mechanisms,
encompassing traditional means of parliamentary accountability, the machinery of
judicial and administrative review, and external scrutiny from non-government
organisations. Furthermore, DIAC monitors its own processes internally and answers to
the public on its performance and that of the contracted detention service provider. All
of these mechanisms are touted as being integral to ensuring that the policy remains fair,
transparent and accountable. The purpose of this section is to provide an outline of the
framework of accountability that gives rise to the government’s claim.

The formal parliamentary mechanisms of accountability used in Australia are derived
from the traditional doctrine of ministerial responsibility, a convention borrowed from
the Westminster system of responsible government. It provides a model of behaviour
for parliamentarians and bureaucrats, in that they are required to act in the public
interest and with a heightened regard for transparent and honourable conduct (Cameron,
2004: 59; Lucy, 1993: 117). The behaviour demanded of elected officials and delegates
fits within a larger ‘continuum of accountability relationships’ shaping the interactions
between the Parliament, ministers and public officials (Commonwealth of Australia,
1993: 4). The idea of responsible government is manifested in the political process
through a hierarchical chain of accountability, with the Parliament acting as a crucial
intermediary between the executive and the public (Vroman & Gelber, 2005: 139-140).
The executive, comprised in practice by the Prime Minister and the Ministry and
supported by the Australian Public Service, is accountable to the legislature through a
range of parliamentary review functions. Legislators of all persuasions are in turn
responsible to voters for their performance at the ballot box. Officers in the Australian
Public Service are directly responsible to their bureaucratic superiors and their minister
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for the discharge of their delegated responsibilities. Furthermore, to the extent that they
are required to give evidence before Parliamentary committees, public servants are also
directly accountable to the Parliament for their performance.

In terms of its specific functions, the Parliament is intended to educate the electorate,
inform the executive and scrutinise the government on behalf of the people (Bagehot,
1867, quoted in Hamer, 2004: 6). These functions are performed by one or both
chambers of Parliament through identified procedures, including parliamentary debates,
question time and inquiries by parliamentary committees. These procedures are thought
to be indispensable in the evaluation of current and proposed legislation and policy, as
well as government probity in financial and public administration (Aldons, 2001: 36).
Parliament acts as an information interchange: not only does information flow inwards
from public officials via ministers, but it is also dispensed outwards to the public. The
answers to questions in Parliamentary debate, the tabling of documents and the
publication of reports by Parliamentary committees all contribute to the flow of
information for public consumption. The output of the committee system in particular
has been noteworthy in relation to mandatory detention. The Joint Standing Committee
on Migration (JSCM) embarked upon the first comprehensive review of the policy in
1994 and has undertaken subsequent inspections of detention facilities (JSCM, 1998;
2000; 2005). Reviews of the policy have also been conducted by the Joint Standing
Committee on Foreign Affairs, Defence and Trade (2001) and more recently by the
Senate Legal and Constitutional References Committee (2006). Owing to the inward
and outward flow of information about the affairs of government, the Parliament takes
its place as the central accountability agency.
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The Senate Estimates process is used to elicit justifications from ministers in the Senate
and public officers for the use of public funding and their administration of government
policy (Evans, 2004 [Online]). By compelling public servants to give evidence on the
public record at least twice a year, parliamentary committees can carefully monitor the
performance of public servants. Even so, the Estimates process can be weakened by the
inability of DIAC to recover data from its information systems and to withhold
information owing to commercial-in-confidence considerations (see Hogg, 2000: 94).
Nonetheless, Estimates hearings remain an efficacious parliamentary tool for checking
the public administration.

In addition to the Parliament, the courts and a variety of administrative law mechanisms
perform important accountability functions. They have been crucial in offsetting the
impact upon individuals of the expansion of government and increases in the volume of
bureaucratic decision-making (Senate Legal & Constitutional References Committee,
2006: 8). A path was cleared for comprehensive judicial and administrative review of
administrative action by the suite of legislative measures known collectively as the ‘new
administrative law’ package. With the passage through Parliament of the Administrative
Appeals Tribunal Act 1975 (Cth), the Commonwealth Ombudsman Act 1976 (Cth), the
Federal Court of Australia Act 1976 (Cth) and the Administrative Decisions (Judicial
Review) Act 1977 (Cth), the grounds for judicial and administrative review were
codified and a statutory right for citizens to receive reasons for decisions at both levels
of review was established. In addition, the Freedom of Information Act 1982 (Cth)
granted Australian citizens a statutory right of access to certain types of government
information (Fleming, 2001: 115). These reforms produced two important
consequences. First, enhanced powers were conferred upon the judiciary to provide
redress to individuals aggrieved with particular administrative decisions. The increased
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willingness of the judiciary to engage with the legal issues surrounding mandatory
detention has vexed the executive. This issue will be taken up later in the chapter.
Second, a number of statutory bodies, in the form of quasi-judicial administrative
tribunals and ‘watchdog’ agencies, were created to supplement the newly empowered
judiciary’s ability to remedy individual grievances. These administrative bodies can
effect the production of documents and call witnesses to produce evidence but do not
possess powers of compulsion and punishment strictly comparable to those possessed
by a court. Furthermore, their powers of investigation and critique are invariably limited
by the terms of their creating statute. However, in spite of their limitations, these
mechanisms not only supplement the investigative functions of the judiciary but also
provide valuable information to the Parliament and the public on the performance of
government

departments

through

the

publication

of

their

findings

and

recommendations.

It would be useful at this juncture to briefly outline the roles of the key statutory
mechanisms relevant to mandatory detention. The Refugee Review Tribunal (RRT) is a
specialist administrative tribunal that engages in merits review of administrative
decisions made by DIAC regarding visa applications. It is one of a number of specialist
institutions established to deal expeditiously with appeals in areas of public
administration bearing a high-volume caseload (McMillan, 2000: 67). Upon referral to
the RRT, an applicant’s visa determination will be considered afresh to either affirm the
original decision, remit the case to DIAC for de novo consideration, or substitute a
preferable decision for the original decision (Refugee Review Tribunal, 2006 [Online]).
The decisions reached by the Tribunal are binding and can have the effect of releasing
people from detention and allowing them to reside lawfully in the community. The case
of David Wainggai, the last of the 43 West Papuan asylum seekers to be granted asylum
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in Australia in August 2006, is illustrative of the RRT’s ability to provide substantive
redress (Skehan, 2006 [Online]). Upon an original decision being upheld by the RRT,
the applicant can seek leave to appeal the RRT’s decision in the Federal Court.

The Commonwealth Ombudsman acts on complaints received from individuals or
initiates ‘own motion’ investigations into matters of concern. The office has been
aggressive in pursuing detention-related issues, making full use of its unfettered access
to detention facilities and the ability to initiate own motion investigations. The
Ombudsman’s powers were enhanced by the Migration Amendment (Detention
Arrangements) Act 2005 (Cth). As alluded to in Chapter Two, the Secretary of DIAC is
now obliged under s486O of the Act to refer every long-standing detention case to the
Ombudsman for an assessment of the appropriateness of detention. The Ombudsman
then makes a non-binding recommendation to the Minister, which must be tabled in
Parliament. Additional reports are required every six months thereafter if ongoing
detention is deemed necessary by the Ombudsman. Increases in power notwithstanding,
the power possessed by the Ombudsman amounts to a power to persuade rather than
compel. Whilst the Ombudsman may alert the government to gaps in legislation or
administrative problems in need of attention, it has no authority under the
Commonwealth Ombudsman Act 1976 (Cth) to enforce its recommendations
(McMillan, 2005: 4-5). It remains at the discretion of the executive to agree with and
implement them. Even so, the Ombudsman provides an avenue for individuals to
express grievances against decision-making processes and outcomes and has a
prominent role in the scrutiny of mandatory detention practices.

HREOC provides an additional outlet for individual complaints in a manner similar to
the Ombudsman. The Human Rights and Equal Opportunity Commission Act 1986
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(Cth) confers specific powers upon the Commission to protect individual rights. The
Human Rights Commissioner also has unfettered access to detention facilities and may
inquire and report on acts or practices that may be inconsistent or contrary to human
rights, according to s11 (1) (f) of the Act. The Commission’s power of investigation
extends to the decisions made by or on behalf of Commonwealth ministers and public
servants. 2 The Commission has conducted a major investigation into general detention
practices (1998), compiled a comprehensive report into the detention of children (2004)
and investigated eleven specific complaints made to the Commission by detainees since
2000.

The UNHCR also has a role to play in the external scrutiny of the mandatory detention
policy. At the local level, the UNHCR’s Regional Office liaises with the Australian
government and local non-government organisations on issues of concern (UNHCR,
2005 [Online]). Upon referral by an aggrieved applicant, the UNHCR can review
DIAC, RRT or judicial decisions to determine whether an applicant has been unfairly
denied refugee status, as a part of its role in overseeing the application of the Refugee
Convention. Should a decision fail to adhere to the terms of the Convention, the
Regional Office can make a representation to the Australian government, but it does not
have the power to overturn decisions (UNHCR, 2006a [Online]).

The executive has the ability to commission its own investigations into the operation of
the mandatory detention policy. The government’s preferred method of investigation is
the non-statutory, or executive, inquiry, established by either the Prime Minister or a
member of Cabinet by seconding a senior public servant or another suitably qualified
person to investigate a certain area of policy and report on their findings. The results of
2

For clarification of this point, I am grateful for the advice provided by Susan Roberts, Director of Legal
Services & Legislative Advice, HREOC (personal email correspondence, 26 July 2006).
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these investigations serve as a major source of external advice to government on major
policy issues (Sherman, 1997: 3-5). Provided their findings are publicly released, they
may also contribute significantly to the flow of information to the public. This type of
inquiry was initiated to investigate the wrongful detention of Cornelia Rau (see Palmer,
2005). The executive inquiry is typically ad-hoc in nature and has no statutory
foundation, which does not allow it to compel witnesses to give evidence, thus limiting
its ability to produce a comprehensive inventory of relevant information. The inquiry’s
terms of reference, established prior to the investigation, will steer the inquiry in a
certain direction and thus may constrain its powers of investigation. These limitations
notwithstanding, executive-initiated investigations can still be a valuable tool of
accountability.

Quite apart from the range of parliamentary, judicial and administrative law
mechanisms detailed above, DIAC itself performs a number of reporting and
accountability functions that originate from private sector managerial techniques. The
introduction of these techniques to DIAC business has reduced the scope for unchecked
uses of discretion and widened avenues of appeal against maladministration (Tsokhas,
1996: 34-45). In terms of reporting, DIAC is first required to set out the outcomes and
outputs expected and the key indicia that enable performance to be measured in
Portfolio Budget Statements. The level of performance achieved is cited in annual
reports tabled in Parliament. The information contained therein allows all parliamentary
committees, but in particular the Senate Estimates Committee, to more closely
scrutinise the Department’s business. The Committee may then question the relevant
DIAC officials on their use of budgetary allocations and the manner in which policy has
been implemented.
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DIAC also monitors the performance of the private detention services contractor against
the terms of the Detention Service Contract struck between the parties (see Australian
Government Solicitor, 2003 [Online]). The contractor is bound to the terms of the
Contract and is financially liable for any breaches of contract. The provider is able to set
its own operational procedures, but they must comply with 148 Immigration Detention
Standards (IDS) and 234 quantitative performance measures scheduled to the Contract.
The Commonwealth may be able to deduct as much as five per cent of the overall fee
owing to the service provider for failure to meet the specified performance benchmarks.
The Contract also subjects the service provider to the same standards of record-keeping,
information management and privacy protection as Commonwealth agencies. The
service provider is obliged by the Contract [at 16.1.7] to ‘…provide comprehensive,
accurate and readily available information on all aspects of operations within detention
facilities’. Information must be made available in the form of incident reports, internal
performance audits, and details of ancillary service provision. DIAC conducts formal
quarterly assessments of the service provider’s performance against the standards set,
and it reserves the right to conduct other performance audits as necessary.

It is interesting to note that the government’s accountability and transparency
obligations are built into the Contract. The service provider is bound to facilitate the
government’s fulfilment of accountability requirements to the various mechanisms
mentioned in this section. Indeed, as per Schedule 2 of the Contract [at 1.16 – 1.18], the
provision of information to relevant agencies and DIAC management is the major
accountability function required of the service provider. Specific mention is given in the
Contract [at 11.6.7 and 11.8] to the executive’s obligations to parliamentary
mechanisms, the Commonwealth Ombudsman, HREOC and the Auditor-General.
These clauses entrench the Australian government’s accountability obligations within
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the Detention Services Contract and raise the standard of accountability expected of the
service provider.

To complement DIAC’s monitoring capabilities, the Howard government created an
Immigration Detention Advisory Group (IDAG) in 2001 to advise the Minister on
matters relating to the provision of detention services and the general appropriateness of
detention facilities. In particular, IDAG is responsible for ensuring that the services
delivered adhere to the Immigration Detention Standards. The Group has unfettered
access to detention facilities and undertakes regular visits to ensure that an acceptable
standard of care is maintained in the detention environment. IDAG also meets with a
wide range of external stakeholders and detainee representatives to canvas concerns and
opinions on the administration of the policy (DIAC, 2006j [Online]). The Group’s main
accountability function then is to monitor the application of the policy in the detention
centres and report directly to the Minister on its findings.

It should also be noted that wholesale changes were made to the DIAC operational
framework in 2005 and continue to be implemented at the time of writing. $231 million
was committed by the Australian government over five years to institute measures
aimed at improving openness, accountability, procedural fairness and overall
departmental efficiency (Metcalfe, 2006 [Online]). The former Minister for Immigration
and Multicultural Affairs Amanda Vanstone has stated that DIAC seeks to become an
organisation:

…where decisions are fair and reasonable, staff are well-trained and supported, where policy is
open and with clear lines of accountability throughout the department, to Government and to
the broader community [MIAC, 2006a [Online]).
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To give effect to the Minister’s vision, a host of new departmental branches and
executive positions have been created to facilitate greater engagement with key
stakeholders, establish clearer lines of responsibility and promote higher standards of
governance (DIAC, 2006a [Online]). Important innovations include the creation of a
Review Coordination Branch and a Values and Standards Committee in the DIAC
organisational structure. Furthermore, the position of Detention Review Manager
(DRM) has been created in each state and territory to review the propriety of detention
for new and existing cases. DRMs oversee the decision-making of detaining officers,
ensuring that officers have adhered to the relevant legislative and procedural
requirements when taking a person into detention. New cases of detention will be
brought to the attention of DRMs within 48 hours in order to review the grounds on
which the detainee is being held and the ongoing appropriateness of detention (DIAC,
2005a: 129-130). In cases where detention is not deemed appropriate, DRMs have the
ability to recommend that a detainee be granted a bridging visa to secure their release
from detention (Senate Estimates Questions on Notice, 13 February 2006: Q12).

As recommended by the Palmer Report in 2005, particular attention has been paid to the
detention and compliance activities undertaken by the Department, resulting in the
creation of a new Detention Services division and a Compliance Policy and Case
Coordination division. Training requirements have also been significantly increased in
the wake of the Palmer and Comrie reports (Commonwealth Ombudsman, 2005), such
that a College of Immigration, Border Security and Compliance has been established
and a National Training Branch has been created to supervise and coordinate DIAC
training programs. The Branch has established a National Training Strategy to equip
staff with the knowledge required to perform their tasks and improve overall
departmental equity and efficiency (DIAC, 2006k [Online]). On 1 July 2006, DIAC
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released a revamped version of its website to complement the opening up of the
organisation. The amount of publicly available information on detention centre
operations has been significantly increased and reports compiled on DIAC performance
are now made available electronically. Essentially, all of the above changes reflect a
heightened commitment to the principle of accountability.

All of the developments mentioned above give rise to the executive’s claim that the
mandatory detention policy is among the most scrutinised of government programs. The
collection of mechanisms outlined above is geared towards the fulfilment of a common
purpose, that of checking the use of discretion whilst ensuring that an appropriate regard
is paid to the consequences of decision-making for individuals. One cannot dispute the
significance of having such a large and diverse range of legislative, institutional and
procedural mechanisms engaged in the scrutiny of the policy. There are many potential
avenues for individual redress and a variety of institutional means by which the exercise
of authority can be monitored. Notwithstanding the breadth of the accountability
framework and the recent institutional re-commitment to accountability principles, an
assessment of its effectiveness in holding the executive to account requires an
examination of the manner in which discretion is actually used within the framework of
authority laid out in this section. Scrutiny does not amount to accountability unless that
scrutiny is effective and can enforce compliance with the rules. Due attention will be
paid to this issue later in the chapter.

3.4. Criticisms
Critics of the mandatory detention policy, particularly in recent times, have voiced their
disquiet over a perceived lack of accountability and the inappropriate use of
discretionary power by officials within DIAC ranks. As trenchant as this line of
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criticism has been, it remains academically underdeveloped, leaving one largely reliant
on the multitude of concerns raised by media commentators and non-government
organisations. A good deal of criticism has been channelled towards the perceived
entrenchment of an unquestioning and secretive organisational culture at DIAC that is
not conducive to public accountability, information flow and equitable outcomes for
individuals. The exercise of discretion by DIAC officials is thought to have been
informed by this organisational culture.

It is maintained by some critics that the organisational culture has been informed to a
significant degree by the Howard government’s stance on unauthorised entry to
Australia. Kelly (2006: 12-13) argues that DIAC officers have been ‘over-responsive’ to
the wishes of the Australian government. In their haste to protect the Minister from
exposure to political fallout and assist the Australian government in realising its policy
agenda, the commitment of public servants to providing frank and fearless advice to the
Minister has weakened considerably (see also Weller, 2002; c.f. Shergold, 2004). The
eagerness to please political masters is not just confined to DIAC ranks; Kelly (2006:
12-13) argues that such a disposition has been endemic in the Australian Public Service
for several decades (see also Mulgan, 2006: 26-27). The subservience of public servants
corresponds with a perceived growth in ministerial control over policy development
(Campbell & Halligan, 1992: 201-206).

In light of these accusations regarding the politicisation of the public service and the
growth of ministerial control, the Prime Minister’s oft-repeated maxim that the
Australian government will decide who enters Australia and the circumstances of entry
has been identified by critics as the defining attitude that has shaped DIAC’s operational
culture (Barker, 2005 [Online]; Crawford, 2005 [Online]; Mulgan, 2005 [Online]). The
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signals sent by the Australian government are considered powerful enough to influence
the behaviour of DIAC officers (Bartos, 2005 [Online]). Henderson (2005: 4) alleges
DIAC officers give effect to the Prime Minister’s statement by viewing most unlawful
non-citizens with an inordinate amount of distrust, based on an assumption that their
claims lack credibility. Furthermore, the presence of unlawful non-citizens in Australia
is considered antithetical to ensuring border security and compliance with Australian
migration law. In Henderson’s view, these twin presumptions position DIAC officers at
the frontline of national security, thus giving effect to the Prime Minister’s words. This
view is supported by other refugee advocates, suggesting that the Department takes
‘…an adversarial and one eyed approach…’ to its dealings with asylum seekers (Shaw,
2005 [Online]).

Behm (2005 [Online]) suggests that the design of the policy itself has had a
commanding influence over the way in which DIAC business has been conducted. The
inflexible nature of the mandatory detention policy invariably prompts the public
officials responsible for its implementation to focus on process rather than individual
outcomes. In Behm’s view, unique cases are not tolerated by the policy: he suggests that
‘…the performance measure for inflexible policies is “no exceptions”, not “what are the
mitigating circumstances here?”’ The design of the policy leaves detaining officers with
scant leeway for dealing with exceptional cases.

The private provision of detention services has also been an issue of concern to the
critics. Taylor (2000b: 61-63) suggests that the prevention of escape and the costeffective provision of detention services have supplanted the duty of care owing to
detainees as operational priorities. The existing accountability mechanisms do not pay
sufficient attention to the latter concern. This point is echoed by Mares (2002: 82)
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through the suggestion that a fundamental conflict of interest pervades the private
provision of detention services:

[T]he Immigration department stated that its contractual agreements with ACM were intended to
deliver ‘a high quality in the services provided, a high level of accountability for the delivery of
those services and provide cost and efficiency savings to the Commonwealth in the long term’.
Clearly, there is the potential for these aims to be in conflict with one another. In particular, the
pursuit of cost-savings has the potential to compromise the delivery of high-quality services.
Under its detention contract, ACM has agreed to share with the Commonwealth any savings
achieved in carrying out its operations… This raises another conflict because the Immigration
department, which is supposed to regulate ACM’s operations, becomes its partner in the pursuit
of increased profits and reduced costs.

It has also been argued that the lack of a truly independent, effective and dedicated
review mechanism to oversee the mandatory detention system has contributed to
accountability problems. Maley (2005a [Online]) claims that a lack of firm judicial
oversight of DIAC’s detention activities has led to a lapse in the quality of bureaucratic
decision-making, with injurious consequences for those asylum seekers awaiting the
outcomes of bureaucratic processes. It has also been posited that the significant
administrative powers conferred on DIAC officers and the reduced scope for judicial
scrutiny ‘…surely have some bearing on the way … [they] perceive their powers and
responsibilities’ (Grewcock, 2005: 289). Indeed, there is a presumption amongst critics
who have broached accountability issues that judicial review is the most appropriate
method for reviewing administrative action in this area (Francis, 2005: 266).
Furthermore, whilst it is true that a multiplicity of accountability mechanisms exists,
Taylor (2000b: 86-87) suggests there is no one mechanism that is sufficiently resourced
to focus exclusively on scrutinising the detention of unlawful non-citizens. Other
accountability mechanisms currently engaged in detention scrutiny functions are laden
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with oversight responsibilities in other areas of public life, invariably limiting the
amount of time and resources that can be devoted to the scrutiny of detention practices.
Without focussed review machinery to attend exclusively to detention matters, scrutiny
will not reach an optimum level.

To remedy the litany of concerns in relation to accountability and transparency held by
the critics, opposition MPs and critics alike have in great numbers called for a Royal
Commission to be initiated to inquire into the design and administration of the
mandatory detention regime (Bartlett, 2005b [Online]; Burke, 2005 [Online]; Ferguson,
2005 [Online]; Kevin, 2005 [Online]; Marr, 2005 [Online]; Project SafeCom, 2005
[Online]; RCA, 2005b [Online], Walker, 2005 [Online]). 3 The Howard government has
thus far refused to entertain this suggestion, claiming that the current accountability
framework is sufficient. Moreover, calls for the resignation of former Minister Vanstone
were voiced on the grounds that the traditional dictates of ministerial responsibility
require her to do so in cases of maladministration of public affairs (see Australian
Associated Press, 2005b [Online]; Harvey, 2005 [Online]; Maley, 2005b [Online]).
Similarly, these calls were vigorously resisted by the Howard government at the time
they were made. 4

It is evident that critics of a variety of persuasions have taken umbrage at the
government’s claim that an extensive and efficient accountability framework has been
established to oversee the use of discretionary power within the mandatory detention
3

Even though a Royal Commission’s terms of reference, reporting deadlines, membership
recommendations and resources are set by the government of the day, it is generally accepted that a Royal
Commission is the most independent, rigorous and comprehensive form of public inquiry. The Royal
Commissions Act 1902 (Cth) confers coercive powers of investigation and evidence collection on a Royal
Commission and allows the cross-examination of witnesses by Commissioners and counsel, powers not
possessed by regular executive inquiries (Prasser, 2006: 31-33). Royal Commissions are used
infrequently by modern governments, as they are resource-intensive and often produce results that
governments may find unfavourable (Sherman, 1997: 12).
4
Senator Vanstone was eventually stripped of the portfolio in a Cabinet reshuffle on 22 January 2007.
She was replaced by the Hon. Kevin Andrews MP.
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environment. The organisational culture prevalent at DIAC has attracted significant
critical attention, insofar as it is thought to have fostered an environment whereby DIAC
officers can exert their detention powers without due deference to individual
circumstances and the potential repercussions of their decisions.

3.5. Analysis of Key Issues
This section will assess the effectiveness of accountability mechanisms in holding
public officers to account and how freely information flows from DIAC to the public. In
so doing, the claims made by the Australian government and the critics of the policy
outlined in previous sections of the chapter will be assessed. Emphasis is placed on
particular factors identified earlier in the chapter that lead to effective accountability,
including the capacity to review the initial decision to take a person into detention, the
ability to generate a free and frequent flow of information and the ability of
accountability mechanisms to shape decision-making.

Formal discretionary power for detaining officers resides within a formidable regulatory
landscape. The prescriptive nature of the law and policy guidelines leaves little room for
formal discretionary exercises of power outside of the initial decision to detain. By
former DIAC Secretary Bill Farmer’s own admission, the rigidity of the framework
provides few alternatives that could be considered by compliance officers in the field
upon locating a suspected unlawful non-citizen (Senate Estimates Debates, 25 May
2005: 7, 62). Just as the Migration Act creates a tight network of constraints on the
liberty of detainees, it also constrains the freedom of detaining officers when deciding
whether or not to detain asylum seekers. In terms of the legislative requirements, s189
(1) of the Migration Act imparts an obligation upon a DIAC officer to detain an
individual if that officer ‘…knows or reasonably suspects that a person in the migration
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zone is an unlawful non-citizen’. In addition, s196 (1) requires those taken into
detention to remain there until such time as they are granted a visa, deported or removed
from Australia.

The effect of these provisions is the imposition of a clear obligation upon the detaining
officer to take a person into detention if there is a reasonable basis for doing so. It is
open to the officer to assess the authenticity of any available evidence and make a
decision as to whether the person presents as a lawful or unlawful non-citizen. As stated
by Stone J in Goldie’s Case [at 46], once a reasonable suspicion is formed, the
suspected unlawful non-citizen must be taken into detention as a matter of law, leaving
the detaining officer with no other option but to detain the suspected unlawful noncitizen. 5 Therefore, scope for discretion exists until a reasonable suspicion is formed
that a person is an unlawful non-citizen, at which point all regard for individual
circumstances must be set aside to satisfy the relevant provisions of the Act.

In addition to the strict legislative requirements, the codification of policy guidelines
has placed considerable demands upon DIAC officers to remain up to date with policy
developments. Fleming (2001: 113-114) provides a neat illustration of the burden
shouldered. Guidance for correct interpretations of policy and legislation is contained
primarily in the Procedures Advice Manual 3 (PAM3), the official source of guidance of
DIAC officers. Furthermore, MSIs act as temporary ‘holding grounds’ for new
directives and modifications to existing interpretations, prior to eventual incorporation
into PAM3. Ministerial Directions are also occasionally distributed to DIAC officers to
clear up any confusion created by the existence of multiple sources of instruction.
Moreover, officers engaged in detention and compliance activities must also pay

5

Goldie v Commonwealth (2002) FCAFC 100.
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attention to shifts in judicial interpretation and developments in the relevant
international and domestic case law as they arise. Finally, the behaviour of all public
servants must conform to the terms of the Australian Public Service Code of Conduct.
All told, the level of instruction and guidance for DIAC officers cuts down significantly
on the amount of formal discretion available.

The concerns harboured by critics, however, do not relate to the level of guidance that is
given to DIAC officers. The critics are rather more concerned with the ‘…culture and
attitudes that determine the way in which these instructions and processes are applied
and business is done’ (Palmer, 2005: 169). In other words, a culture was allowed to
develop that led detaining officers inexorably towards forming a reasonable suspicion
that a person was attempting to enter or remain unlawfully. Detaining officers were able
to form these suspicions without proper oversight or an incentive to reflect upon the
merit or demerit of their decisions. Returning briefly to the reading of discretion
provided by Galligan (1986: 12-13, see 88 above), the configuration of institutions
surrounding a public official and the attitude taken towards their responsibilities will
determine the nature of discretion. The institutional framework in this case allows only
a minimal scope for formal discretion, but the organisational culture and lack of
effective accountability mechanisms permits an indifferent attitude towards the exercise
of detention powers. What is more, the powers of liberty deprivation contained within
the scope for discretion are significant and have major consequences for detainees. If
the use of these powers is not tightly controlled by effective accountability mechanisms,
the level of informal discretion available to public officials could have dangerous
implications for public accountability and individual liberty.
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One can understand how such an organisational culture might develop when the initial
decision to detain has been non-reviewable for the majority of the policy’s duration. It
was assumed by former Minister Vanstone that the detention of a suspected unlawful
non-citizen is ‘…lawful up until the time that you discovered that your suspicion was
incorrect’ (Senate Estimates Debates, 15 February 2005: 140). This statement gives
neither detaining officers nor senior public officials an incentive to regularly reassess
whether the grounds for detention remain valid. It also gives no indication to detaining
officers of the gravity of the powers they exert. Given the seriousness of the deprivation
of liberty for the unlawful non-citizen discussed in Chapter Two, it would seem
incumbent upon DIAC to engage in some sort of ongoing introspection for each case of
detention. If the decisions of detaining officers are not subject to rigorous review, how
can the public be sure that the powers are being exercised responsibly? A system that
provides little incentive to scrutinise decision-making and encourages an unreflective
application of a rigid set of rules cannot be considered fully accountable to the public.

Several independent reports compiled since 2005 into the affairs of the Department and
the management of its relations with the detention services provider have provided some
searching insights into its organisational culture. The most publicised and damning
inquiry was that conducted by Mick Palmer into the detention of Australian permanent
resident Cornelia Rau. The inquiry charted Rau’s experience within the mandatory
detention system, in which she was detained by DIAC officers on the assumption that
she could be reasonably suspected of being an unlawful non-citizen. Palmer highlighted
what he saw as systemic problems within the administration of the mandatory detention
system. The inquiry’s report (Palmer, 2005) exposes an organisational culture
seemingly founded on assumptions that were, at best, never seriously questioned or
reviewed in a substantive manner by either operational staff or senior executive
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management. At worst, these assumptions were held by public officials across the DIAC
operational spectrum to be infallible or beyond review (Palmer, 2005: 166-172). In
addition, officers engaged in detention and compliance activities were found to have
been insufficiently trained in how best to use their s189 detention powers, in spite of the
detailed legislative and policy knowledge their positions require. This entrenched
bureaucratic inertia was viewed as a constraint upon the ability of officials to respond
effectively to complex situations as they arose.

Chapter Seven of Palmer’s report also evinced an inappropriate departmental focus on
adherence to process over the achievement of individual outcomes. To Palmer, the
impropriety of this ‘process-rich’ focus was compounded by the seriousness of the
impact of prolonged detention on an individual’s mental health, a matter also discussed
in Chapter Two of this thesis. This point bears a similarity to the argument made by
Behm (2005 [Online]) presented in the previous section, that the design of the policy
leads detaining officers to focus on process over outcomes. Critics also took issue with
the prioritisation of process with regard to the distinctions drawn between individuals by
the mandatory detention policy (see Section 1.4). In light of these findings, a
recommendation was made by Palmer for top-down cultural reform, so as to reflect a
more nuanced understanding of the extraordinary powers wielded by DIAC officers and
the sensitivities associated with mandatory detention. It is arguable that there are too
many rules governing the implementation of mandatory detention and not enough
opportunities for formal uses of discretion for detaining officers. There are no
institutionalised opportunities to make more suitable arrangements for suspected
unlawful non-citizens.
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Public concern intensified after two further incidents were exposed following the
release of Palmer’s report. First, although more concerned with the removal of unlawful
non-citizens from Australia, the case of Australian citizen Vivian Alvarez Solon in 2001
is nonetheless thought to expose similar deficiencies in DIAC’s administration and
execution of policy (Colman & Kearney, 2005; Commonwealth Ombudsman, 2005).
Second, it was revealed that an Australian citizen diagnosed with schizophrenia,
identified only as ‘Mr. T’, endured three separate instances of wrongful detention
(Commonwealth Ombudsman, 2006a). The Ombudsman’s report on the affair identified
chronic record keeping failures and a deficient flow of information, in that the inability
to correctly identify ‘Mr. T’ was the causal link between each period of detention. This
failure occurred despite the information necessary for the task being within easy reach
on departmental information systems, a shortcoming common to the Rau and Alvarez
Solon cases. It was suggested that the lines of communication broke down, or simply
did not exist, between branches and levels of the DIAC operational structure, and
between DIAC and other actors in the detention environment, particularly ACM and the
New South Wales Police (Commonwealth Ombudsman, 2006: 31-35, 38-39). The
Ombudsman’s reports on the cases of Ms. Alvarez Solon and ‘Mr. T’ mirrored the
claims made by Palmer regarding a systemic administrative inertia at DIAC.

The problems regarding the culture of obedience and the complacency about
accountability are reflected in the arrangements made between DIAC and the private
detention services provider. An independent audit undertaken by the Australian
National Audit Office (ANAO) found that the Detention Services Contract struck
between DIAC and GSL took an ‘exception-based’ reporting approach that did not
provide sufficient information to the Department about the quality of service delivery
achieved by GSL (ANAO, 2005: Ch 5). The Contract focussed on the reporting and
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monitoring of incidents or problems rather than their root causes and assumed that the
quality of services was satisfactory unless a deficiency was disclosed in an incident
report. An absence of complaints does not necessarily mean that a satisfactory service
has been performed, so the information generated for DIAC could not have provided an
adequate view of service provision. The Department’s approach was also found wanting
in an ANAO audit of the previous contract, indicating that lessons had not been learned
(ANAO, 2004: 15, 17).

In addition, the ANAO’s audit revealed that the design of the performance measures did
not clearly indicate the standard of service delivery expected of GSL. For example, key
performance indicia were expressed in the form of imprecise terms such as ‘timely’, ‘as
soon as possible’, ‘appropriate’, ‘regular’, and ‘relevant’. These terms were not
accompanied by any testable quantitative benchmarks against which GSL’s
performance could be accurately and efficiently measured and did not define a predetermined standard of service delivery to be achieved (ANAO, 2005: 79-81). Whilst
the terminology recognised the need for some flexibility in the highly charged and
sensitive detention environment, it nonetheless left a wide scope for informal uses of
discretion for GSL employees in terms of the type of incidents that were reported. The
ANAO was unable to match the outcome statements with actual outputs listed in DIAC
Portfolio Budget Statements and the Annual Report and gain a clear picture of what was
expected of GSL with regard to service delivery. The lack of clarity hampered DIAC’s
ability to systematically monitor performance and administer sanctions to GSL when
necessary. The paucity of the review mechanisms for the Department’s dealings with
the detention services provider is consistent with the dearth of accountability in relation
to other detention functions.
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The ANAO was also critical of the failure to clearly specify in the Detention Services
Contract the monitoring priorities or the monitoring mechanisms to be implemented at
detention facilities or at DIAC’s central office (ANAO, 2005: 82-87). A Contract
Management Plan was initiated in January 2005, a full 17 months after the Contract
came into effect. Prior to the Plan’s implementation, ad hoc onsite monitoring was
conducted by DIAC staff at each facility. It was found that methods differed across the
facilities depending on the management styles employed by DIAC staff onsite, which
allowed for informal discretion in the type of incidents that were reported and the
priority for attention attached to them.

The findings of the ANAO were corroborated by the independent review of the Contract
commissioned by DIAC. The report authored by Mick Roche (2006: 6-7) found that
performance management was not aided by the large number of imprecise measures and
standards to be met by GSL, making it difficult to monitor service delivery in a logical
and systematic way. Roche found that approximately 20 measures accounted for the
vast majority of sanctions administered, rendering most of the 248 performance
measures practically redundant. A process of consolidation would be beneficial to
provide more useful guidance to DIAC staff and the contractor. Even though Roche
believed the inherent complexity of the detention environment defied a simple reduction
of all services to precise quantitative measurement, he concluded that many of the
standards were not particularly useful for providing information to DIAC on important
aspects of service delivery.

The concerns held by the ANAO and Roche were also reflected in the holistic
examination of DIAC’s information management system carried out by the National
Archives of Australia (2006). Deficiencies in the Department’s information
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management schema were found to be endemic and mutually reinforcing: staff were
unaware as to how the information they gathered would affect other departmental tasks
or activities; inadequate record-keeping by staff; a lack of coordination across the
Department in terms of consolidation of, and ready access to, information; and, a lack of
formal training and limited awareness about best practice in record-keeping. These
findings reinforce the arguments made by the Commonwealth Ombudsman (2006) in
relation to communication lapses that led to the multiple instances of wrongful detention
of ‘Mr. T’.

Whilst recognising that mandatory detention is an exceptionally sensitive and difficult
area of policy to administer, the issues identified in the reports compiled by Palmer, the
Commonwealth Ombudsman, Roche, the ANAO and the National Archives of Australia
are recurring and provide a backdrop to the cultural concerns set out previously. There
is a dearth of clear-cut, interlinked qualitative and quantitative standards against which a
systematic evaluation of performance can occur, generating an inadequate flow of
information to DIAC. The flow-on consequence of this problem is that the public cannot
be confident that the detention policy is being implemented responsibly and remains
oriented towards satisfying the stated objectives of the policy. Furthermore, the
underlying assumption of satisfactory service provision precludes the establishment of a
tradition of regular performance appraisal. In other words, there is no incentive to
engage in meaningful review if everything is presumed to be running smoothly. When
these cultural traits inform the way DIAC business is conducted within a rigid rulebound framework, the results are plainly not conducive to public accountability. These
organisational characteristics create a breeding ground for informal uses of discretion.
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In light of the problems apparent at the organisational level, the importance of the
judiciary in checking the exercise of power is increased. Tensions between the
executive and the courts have been acutely felt in the migration arena, with the two
sides engaged in a longstanding battle over the proper domain of the government’s
policy-making powers in this area (see Crock, 1996; Sackville, 2000). The source of the
tension was the ‘new administrative law’ reforms outlined in Section 3.3, which allowed
the courts to frustrate the achievement of policy objectives by the executive through
intervention in individual cases (Woodhouse, 1997: 203-204). In response to judicial
intervention and the increased volume of migration litigation in the courts, a number of
legislative attempts have been made to limit the grounds for judicial review of migration
decisions (Nicholson, 2004 [Online]; Prince, Harris-Rimmer & Coombs, 2005 [Online];
Ruddock, 1997). The most noteworthy attempt involved the insertion of a privative
clause (s474) into the Migration Act in 2001, which sought to preclude the judicial
review of any administrative decision made under the auspices of the Act. Decisions
under the Act were to be taken as ‘final’ and ‘authoritative’, which ostensibly placed
them beyond the scope of judicial review (Basten, 2003: 114-115). This section of the
Act was upheld as constitutional, but the High Court’s reading of the provision in S157
allowed the courts to retain jurisdiction in the event of an error in decision-making. 6

It is true that legislative amendments have significantly curbed the power of the courts
to intervene in detention cases. Nevertheless, the judiciary has made a sizeable impact
upon the direction of detention policy in the cases that have managed to reach the courts
(Gladwin, 2003). As discussed in Chapter Two, the High Court in Al-Kateb v Godwin,
Behrooz and Woolley confirmed the executive’s competence to detain unlawful noncitizens for the purposes of visa processing and removal. Justices of the High Court

6

Plaintiff S157 v Commonwealth of Australia [2003] 77 ALJR 454.
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have been content to defer to the executive so long as the latter’s actions can be
construed as falling within the executive’s constitutional limitations (see also Zagor,
2006). The High Court’s deferential attitude can be juxtaposed with the vigilance of
several Federal Court Justices who have actively sought to limit the powers of the
executive to hold unlawful non-citizens in detention indefinitely. Al-Masri (cited in
Chapter Two, see 78 above) is an example where the Federal Court has implied
temporal limitations upon the executive’s competence to detain unlawful non-citizens.
The Federal Court has been successful in limiting the executive’s ability to detain to
some degree. The impact of the judiciary as a whole, however, has been by no means
uniform and significant constraints remain on its ability to intervene. The judiciary
cannot be said to provide system-wide review of mandatory detention.

Similarly, the suite of administrative and parliamentary bodies that scrutinise the policy
cannot be said to be able to readily enforce compliance. It is clear that bodies such as
the Commonwealth Ombudsman and the HREOC rigorously scrutinise the workings of
the mandatory detention policy, but they are not able to coerce the Australian
government into adopting their recommendations. These bodies rely on softer means of
cajoling and persuasion. The Australian government has on many occasions simply
refused to accept the recommendations made by these bodies. For example, the
Australian government fully supported only 35 (and 37 others in part) of the 94
recommendations made by the 1998 HREOC report Those who’ve come across the
seas: Detention of unauthorised arrivals (Commonwealth of Australia, 1999). Former
Minister Philip Ruddock labelled some of HREOC’s recommendations as ‘totally
unacceptable’ (MIAC, 1999a [Online]). Furthermore, HREOC’s ‘very disappointing’
report (2004) into the detention of children was rejected out of hand by the Australian
government (MIAC, 2004a [Online]). The Commonwealth Ombudsman has also come
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under attack from the Australian government for producing ‘unbalanced’ reports
(Australian Broadcasting Corporation, 2001 [Online]).

Likewise, the reports by parliamentary committees have been similarly unsuccessful in
shaping the Australian government’s behaviour. Again, the value of the scrutiny of
government policy by parliamentary committees cannot be doubted in terms of
producing information about policy, but committee reports have not been able to force
changes to ensure that legitimate public expectations are met in relation to mandatory
detention practices. The Australian government is not bound to accept the
recommendations of a parliamentary committee and may only do so when it is
politically expedient. Being compelled to translate a recommendation into law or policy
is a quantum leap from just showing ‘support’ for it.

The impact of the recommendations made by a committee will depend on the
government’s receptiveness to them (Haward, 1997: 118). Parliamentary committees
are also subject to the forces of party politics. To give a recent example, the report into
the administration of the Migration Act by the Senate Legal and Constitutional
References Committee (2006) was dismissed outright by government Senators, who
currently hold the majority in the Senate (Senate Debates, 2 March 2006: 84-86). Given
that there has been no political will on the part of the Australian government to pursue
the issues raised by the Committee’s report, nothing more has come from it since its
tabling in Parliament.

It is interesting to note that the inquiries that have had the most success were in fact
commissioned by the executive. The recommendations of the report by Phillip Flood
(2001) into an incident of child abuse at Woomera IRPC were fully supported and acted
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upon (Senate Estimates Questions on Notice, 29-30 May 2001: Q66; see also MIAC,
2001a [Online]). 7 Furthermore, a widespread reform agenda has been implemented in
the wake of the Cornelia Rau inquiry (see DIAC, 2006i [Online]). These two inquiries,
established as ad hoc responses to particular incidents, have had success in shaping the
behaviour of the executive. Nonetheless, their success owes more to the willingness of
the executive to implement their recommendations than the ability of these inquiries to
enforce compliance. After all, the terms of reference, reporting deadlines and the
availability of resources to the Flood and Palmer inquiries were all determined by the
executive. That the executive is more receptive to the findings of inquiries it has
initiated should come as no surprise, but the point remains that administrative and
parliamentary bodies in the accountability framework have not been as successful in
terms of compelling the executive to adopt its recommendations.

3.6. Conclusion
The chapter has examined the accountability framework in place to monitor the
implementation of the mandatory detention policy. Representatives of the Australian
government have claimed that it is among the most closely scrutinised of all
government programs. As this chapter has demonstrated, this claim does not stand up to
examination. Whilst it must be acknowledged that DIAC has recently taken steps to
remedy its accountability problems, it is clear that legitimate public expectations about
the performance of government, in terms of compliance with standards of accountability
and information flow, have not been satisfied.

Returning to the criteria for effective public accountability from Section 3.2, the actions
of detaining officers are governed by a mass of rules, procedures and standards, which

7

The text of Flood’s report is not currently available to the public.
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cut down considerably on their formal discretion. The inflexibility to deal with atypical
scenarios indicated that their ability to make decisions was too rule-governed. Even so,
it cannot be said that clear guidance was issued to detaining officers as to the gravity of
their powers and how their powers should be exercised. Poor communication within the
DIAC organisational hierarchy and a lack of training in the proper use of detention
powers may account for this problem. These factors also point towards an insufficient
flow of information within the Department. To the extent that effective accountability
requires an ample transmission of information from the government to the governed, the
implementation of the mandatory detention policy’s performance on this count is
inadequate.

Crucially, the information flow problems are not offset by the assortment of internal and
external institutions that provide scrutiny, because those institutions have not been
adequately empowered to ensure that compliance with the rules was maintained.
Sufficient incentive to act in accordance with standards of accountability has not been
created. The Parliament, the courts, administrative law mechanisms and DIAC’s
internal mechanisms detailed in this chapter were all found to be constrained in their
ability to force appropriate information flows and justifications in the implementation of
the mandatory detention policy. The lack of substantive accountability allowed a
defensive and unquestioning culture to develop at DIAC, which in turn influenced the
rationale for taking people into detention and the behaviour of the detention service
provider. The establishment of a defective departmental culture may in part account for
the problems of rights protection in detention centres that were discussed in Chapter
Two. Furthermore, DIAC’s 2005 reforms do not address the overt responsiveness of
public officials to the political agenda of the ministry. Deficiencies in this area are likely
to continue, as will the concerns of commentators on this issue.
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These findings are all the more alarming owing to the ramifications for individual
liberty of the powers of deprivation held by detaining officers. The scope for formal
discretion is small, but that does not detract from the significance of detention powers
and the indifference shown to the consequences of their use. The paucity of
accountability mechanisms allowed for too wide a scope for uncontrolled informal
discretion for DIAC officials. Even though DIAC has taken steps to redress the
accountability imbalance, the claims of the critics, with regard to accountability, seem
to be substantiated. Indeed, DIAC’s recent reforms are acknowledgement of the veracity
of the longstanding concerns about the accountability of the administration of
mandatory detention.
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CHAPTER FOUR
PROPORTIONALITY

4.1. Introduction
The Australian government has declared that the mandatory detention policy achieves
an appropriate balance between effective immigration control and respect for individual
liberty. The policy is said to achieve a number of important domestic policy objectives
without compromising Australia’s longstanding commitment to refugee protection.
Critics of Australia’s detention policy have refuted the government’s position, arguing
that the policy is not rationally connected to its stated aims and the balance between
competing state interests and individual liberty is excessively and unacceptably
weighted towards the former. Essentially, the critics have argued with broad strokes that
mandatory detention is a disproportionate government measure that is simply
inappropriate for accommodating asylum seekers arriving unlawfully in Australia. Two
questions are asked in this chapter. First, does the policy achieve a proportional balance
between the achievement of stated policy goals and individual liberty? Second, is there
no alternative means available to achieve the same public policy objectives which are
less taxing of individual liberty?

To test the reliability of criticisms made with reference to the principle of
proportionality, the chapter first sets out two criteria for proportionality borrowed from
Frase (2005). These criteria form a framework for the analysis. The claims of the
government and the critics are then interpreted in the light of Frase’s criteria for ends
and means proportionality. The bulk of the chapter is devoted to a comparison of the
Australian detention system with those maintained by selected Western industrialised
democracies. A comparative approach is appropriate for testing proportionality because
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it is impossible to make judgements on proportionality if we only look at one system.
We require external reference points against which to assess whether a government
measure is excessive (Aronson, Dyer & Groves, 2004: 345). If we look at several
systems that seek to achieve similar program outcomes, but differ in particular relevant
respects, such as the cost and extent of the use of detention, judgements about the case
of interest is possible.

The US, British and Canadian systems have been chosen for comparison because each
of them in part justifies the use of detention as a means to isolate asylum seekers
assessed as a potential threat to the community (see Canadian Border Services Agency,
2004 [Online]; Citizenship and Immigration Canada, 2005 [Online]: 7-12; Home Office,
1998 [Online]; Siskin & Wasem, 2005: 12; Taylor, 2004: 164-167). Furthermore, these
countries have become increasingly reliant on detention as a tool of immigration
control. The US and British governments in particular have explicitly referred to
detention as a means by which to deter abuse of their refugee protection regimes
(Malmberg, 2004 [Online]: 14-16; Physicians for Human Rights, 2003 [Online]: 165166; US Senate Judiciary Sub-Committee, 2002 [Online]; Welch & Schuster, 2005:
403). Furthermore, these countries not only purport to uphold the liberal principles
explored in the thesis, but are also widely considered as sources of relevant standards
for the evaluation of Australian public policy.

It will be argued that Australia’s use of detention appears oppressive when compared to
the approaches of the US, Britain and Canada. Australian policy is found not to satisfy
the conditions of either of Frase’s criteria for ends or means proportionality. The
financial and human costs imposed on detainees are disproportionate to the overall
benefit generated by neutralising the threat posed by asylum seekers. Furthermore, US
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and Canadian experience with alternatives to detention suggests that there are
alternative measures available that are less restrictive of individual interests whilst
achieving immigration compliance aims. Thus, the claims of the critics seem to be
supported.

4.2. Liberal Principle
At its core, proportionality demands that a government’s response to a particular action
be reasonably connected to that action. A strong link between the means used and the
end sought is a necessary requirement of proportionality (Fitzgerald, 1993: 268). The
response should not be excessive or underwhelming so as to distort the essence of the
action, but nor does it require a precise matching. The concept of proportionality acts as
a brake upon excessive uses of government power by limiting the government to an
approximate range of responses that are related to the action. Thus, proportionality can
easily be located within the liberal tradition as a device for limiting government
(Ristroph, 2005).

A government measure can be tested for its proportionality by examining it against two
independent criteria: ends and means proportionality (Frase, 2005). First, ends
proportionality requires that the measure be proportionate to the ends pursued, in the
sense that the burdens imposed by the policy do not outweigh the benefits gained
(Frase, 2005: 592). For present purposes, ‘burdens’ can be defined as the financial and
human costs incurred in carrying out Australia’s mandatory detention policy. In
designing and implementing a particular response to a policy problem, a government
must balance the interests that will be affected by its response and arrive at a solution
that does not disproportionately favour one interest over another. An approximate
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balance between conflicting interests is needed in order for a policy response to be
considered proportionate (Kirk, 1997: 4-5).

Second, means proportionality assesses the necessity of a particular governmental
response. Among equally effective means to achieve a particular policy objective, those
that are less costly or burdensome should be preferred (Frase, 2005: 595). We would
first need to establish that the measure in question is actually effective in achieving the
ends sought before considering potential alternatives.1 After establishing efficacy, one
must turn to the question of whether there is no feasible alternative means available to
achieve the same end that is less restrictive of individual rights (Kirk, 1997: 7). Means
proportionality requires a government measure to be minimally inhibitive but
nonetheless effective in achieving policy objectives (Lazarus, 2006: 741). A
government measure may therefore be disproportionate if there are other means
available that can achieve the same objective without imposing the same burdens upon
individual liberty.

Means proportionality in particular has been enunciated in the international body of law
and principles related to the detention of asylum seekers. Article 31 (2) of the Refugee
Convention and paragraph 3 of the UNHCR Revised Guidelines on Detention (1999)
call for contracting states to refrain from imposing restrictions on the movement of
refugees other than those that are ‘necessary’. The imposition of a restriction such as
detention must be connected to a legitimate purpose, and ‘…there must be a reasonable
relationship of proportionality between the ends and the means’ (UNHCR Expert

1

Kirk (1997) argued that this aspect was of sufficient importance to warrant a separate criterion for
testing the proportionality of a government measure. A ‘suitability’ component was injected into Kirk’s
analysis to assess whether a government measure was effective for achieving a government end,
independent of whether the end in question was actually a legitimate government objective. On the other
hand, neither Fitzgerald (1993) nor Frase (2005) were persuaded to separate suitability from their
proportionality criteria.
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Roundtable, 2003: 256). In his interpretation of Article 31 (2), refugee law scholar Guy
Goodwin-Gill (2001: 9-10) suggests that states may impose restrictions in exceptional
circumstances, such as a spontaneous mass influx of refugees or asylum seekers.
Administrative detention is one of the restrictions reserved for exceptional
circumstances countenanced by Article 31, but it should not be used in an oppressive or
unnecessary manner (see also Goodwin-Gill, 1996: 247-248).

Essentially, a government measure can be identified as disproportionate if it cannot be,
or ceases to be, reasonably connected to the end that it seeks to achieve. In addition, a
measure will be considered disproportionate if other means are available that are equally
effective yet less burdensome on individuals. In sum, the dilemma facing the Australian
government in devising a proportional detention policy is neatly encapsulated by Prince
(2004 [Online]: 16-17):

A person must not be imprisoned or detained without trial or charge unless there is an overriding
necessity to do so to prevent a real danger to the nation or to achieve some other legitimate
purpose which is sufficient to outweigh the individual’s basic right to freedom.

4.3. The Policy and its Justifications
This section will set out the manner in which the Australian government claims to have
satisfied the proportionality criteria recounted in the previous section. In the view of the
Australian government, mandatory detention achieves an appropriate balance between
state interests and individual liberty in three ways. First, mandatory detention is the only
effective method of ensuring that asylum seekers without legitimate claims to protection
will not escape detection. Second, detention is humane and respects individual liberty as
much as possible in a detention setting. Third, alternatives to detention that are less
restrictive are used whenever possible.
124

It is useful at the present juncture to reiterate the stated objectives of the policy to
inform the following discussion of proportionality. It will be recalled that the policy
claims to achieve a number of legitimate public policy objectives, such as ensuring that
unauthorised arrivals do not enter the community until essential health and security
checks have been undertaken; facilitating the processing of claims and removal of failed
claimants as required; and, maintaining the integrity of the migration program. For the
purposes of proportionality, these objectives are balanced against the liberty of asylum
seekers held in immigration detention. The Australian government is responsible for
ensuring that the mandatory detention policy is the most effective and necessary means
by which to achieve these objectives without unduly interfering with individual liberty.

With respect to ends proportionality, the Australian government has often referred to a
balancing of its strong commitment to border security and immigration control with
compassion for people who possess a genuine need for refugee protection (MIAC, 2002
[Online]; House of Representatives Debates, 27 February 2001: 24485; Joint Standing
Committee on Migration Regulations, 1992; McKiernan, 1995: 39, 41; MIAC, 2006b
[Online]). In recent times, the Prime Minister has indicated that the policy will be
applied ‘…in the most flexible and compassionate manner consistent with its
maintenance’ (House of Representatives Debates, 25 May 2005: 71). According to
representatives of the Australian government, an appropriate balance between these
competing interests has been achieved. It has long been claimed that the mandatory
detention of unlawful non-citizens is consistent with Australia’s international human
rights obligations and international principles on detention (DIAC, 2002c: 147-148;
Australian Associated Press, 2005a [Online]). Furthermore, according to DIAC’s 200506 Annual Report (2006b: 162), the Department seeks to execute the detention policy in
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a ‘lawful, appropriate, humane and efficient’ manner, indicating that a balance between
competing interests is sought in the execution of the policy. The Department is bound to
execute the policy in accordance with Commonwealth legislation, but believes it must
also pay attention to its duty of care for detainees (see DIAC, 1997 [Online]).

In terms of means proportionality, mandatory detention is claimed to be the most
effective way to facilitate the processing of the claims made by asylum seekers against
Australia’s refugee protection obligations. Having asylum seekers on hand for the entire
duration of the refugee status determination procedure is presented as an efficacious and
convenient way to process refugee claims (House of Representatives Debates, 17
August 2000: 19367). Mandatory detention is said to be especially suitable for instances
when boats arrive with large numbers of asylum seekers that need to be processed
quickly (DIAC, 1993: 22-23). Furthermore, if an asylum seeker’s claim for protection
fails and all avenues of review have been exhausted, the failed asylum claimant is on
hand to be removed from the country by virtue of being in detention. An asylum seeker
does not have to be located within the community and then removed, an operation that
can be time-consuming and resource-intensive.

Representatives of the Australian government have drawn upon the United Kingdom’s
experience of asylum seekers and illegal migrants disappearing in large numbers into
the community in an attempt to demonstrate the effectiveness of the mandatory
detention policy (Klintworth, 2001: 22; Ruddock, 2002: 32). The number of failed
asylum seekers removed from the UK is greatly exceeded by the number of failed
claims, which has been the source of considerable public angst (see Reynolds, 2006
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[Online]; Slack, 2006 [Online]; Whitehead, 2006 [Online]). 2 As a result, the credibility
of the UK’s refugee processing and border control machinery has been questioned by
Australian commentators (Millbank, 2004: 33). The Australian government would view
the situation in the UK as highly undesirable, as maintaining the integrity of its
migration program is a stated public policy objective for the Australian government.
Whilst not recommending the Australian model as a solution for Britain, the Australian
government has used the British experience as an illustration of what could potentially
happen if a mandatory detention policy was not enforced in Australia.

Mandatory detention is also said to have contributed significantly to the maintenance of
Australia’s border security. Representatives of the Australian government have claimed
that the policy was an effective means for reducing to a trickle the flow of boats arriving
unlawfully on Australian shores after 2001 (MIAC, 2004b [Online]; House of
Representatives Debates, 21 June 2005: 85; House of Representatives Debates, 22 June,
2005: 2, 16). It is difficult to gauge accurately the extent to which the policy has
contributed to border security in isolation from related measures. The policy works in
concert with, inter alia, the Pacific strategy, the temporary protection visa regime, and
the excision of Australian territory from the migration zone to prevent illegal migration.
Nonetheless, the policy of mandatory detention is said to make a meaningful
contribution to safeguarding Australia’s borders, even if the exact nature of that
contribution defies precise measurement.

The Australian Parliament’s Joint Standing Committee on Migration has studied the
viability of potential alternatives to the system of mandatory detention. Chapter Four of
the Committee’s report (1994) reviewed a number of alternatives, including the INS
2

The House of Commons Home Affairs Committee reported that although 54,650 refugee protection
claims were rejected in 2002, only 10,410 failed asylum seekers were recorded as having actually been
removed or departed of their own volition during the same year (Home Affairs Committee, 2003: 7).
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Pilot Parole Project and a common parole program. 3 After considering the alternatives
available at the time, the Committee concluded that the Australian system of mandatory
detention was the most effective solution to the policy problem. It argued that other
alternatives:

…would compromise Australia’s system of immigration control. In addition, detention of
unauthorised arrivals ensures that the community is not exposed to unknown or undetected
health or security risks. In the Committee’s view, Australia’s immigration control system must
be upheld. It is important to ensure that immigration to Australia cannot be achieved simply by
arrival (JSCM, 1994: 149).

The Committee also held the view that detention would be more humane than leaving
asylum seekers who arrived unlawfully to subsist in the community. DIAC could offer a
standard of care in mandatory detention for vulnerable persons that non-government
organisations and concerned citizens would struggle to duplicate if asylum seekers were
permitted to remain in the community on their own recognisance. The level of
coordination required between the Australian government and non-government
organisations would be immense and former detainees would be reliant on community
support for significant periods (JSCM, 1994: 151). As a result of these findings, the
Committee held that detention was a necessary instrument in Australia’s refugee policy
toolkit. The Committee’s findings with respect to alternatives have been referred to in
subsequent justifications for the current policy (Commonwealth of Australia, 1999: 51;
House of Representatives Debates, 10 May 2000: 16248; House of Representatives
Debates, 17 August 2000: 19367; MIAC, 2000 [Online]).

3

Instituted by the US government in 1992, the INS Pilot Parole Project granted parole from detention to
eligible asylum claimants, subject to strict reporting conditions. An INS review of the Project found that
503 of 538 total reporting commitments were met by participants, a 93 per cent success rate. Furthermore,
95 per cent of participants presented for immigration hearings when required. For more information on
the Project, see Helton (1993).
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Even though the fundamental principles of, and reliance upon, mandatory detention
remain unchanged, the Australian government has been increasingly willing in recent
times to trial and adopt less intrusive detention arrangements. Residential Housing
Centres (RHCs) for women and children have been successfully incorporated into the
detention system. Located initially at Woomera and Port Hedland (both since
decommissioned), RHCs are now active in Port Augusta and Sydney, with another to
become operational in Perth later in 2007. Furthermore, as discussed in Chapter Two,
s4AA of the Migration Act affirms the principle that children are now detained in
traditional detention arrangements as a measure of last resort. In addition, a number of
detainees have been invited by the Minister to reside in alternative detention
arrangements in the community, subject to reporting and compliance requirements. It
was disclosed to a Senate Estimates hearing that in the period from July 2005 to March
2006, 119 such determinations had been made at a cost of $2.079 million to the
Australian government (Senate Estimates Questions on Notice, 22 May 2006: Q235).
Even though these alternative forms of accommodation remain places of detention for
the purposes of the Migration Act, they stand in contrast to traditional immigration
detention facilities in terms of the physical security arrangements and freedom of
movement afforded to detainees. The recent use of alternatives does however undermine
previous claims about the necessity of earlier, more restrictive approaches, particularly
with respect to the imperative of holding children in traditional detention facilities (see
Senate Debates, 28 November 2000: 19899). The policy changes can also be viewed as
responses to years of mounting criticism from the community and within Coalition
ranks (for example, see Moylan, 2005).

Between 2007 and 2009, the Australian government also plans to build Immigration
Transit and Accommodation Centres (ITACs) in Adelaide, Brisbane and Melbourne for
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low-risk, short-term detainees. ITACs are intended primarily for people who are refused
immigration clearance at air or sea ports and can be summarily removed, but they may
also be used as transit points for higher risk detainees on the move to traditional
detention facilities (DIAC, 2006h [Online]). At this stage, it does not appear that asylum
seekers arriving unlawfully by boat will reside in ITACs unless they are being
transferred to other higher-security detention facilities. These new facilities should give
rise to a higher standard of case management and soften the blow of detention for some
immigration detainees, but they will not greatly affect asylum seekers detained on
account of arriving unlawfully by boat.

The Australian government has gone to some length in its attempt to demonstrate that
the mandatory detention policy is rationally connected to the objectives it seeks to
achieve. It claims that mandatory detention is an effective but compassionate instrument
of border control that seeks to minimise the harm done to individual liberty. The
Australian government has also shown willingness in recent times to use alternative
forms of detention when appropriate.

4.4. Criticisms
Critics have ceaselessly argued that the balance achieved has been disproportionately
weighted against the interests of those detained. It should be noted that while a number
of critics have made references to proportionality in their arguments against the policy,
the relationship between the principle and the policy has seldom been explicated in a
focussed piece of scholarship. Often, proportionality is briefly mentioned by
commentators en route to a broader statement about the policy. Passions have
nonetheless been stirred by the balance of interests said to have been struck by the
Australian government. In response to the government’s claims, critics have contended
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that many asylum seekers pose a negligible threat to the community and many turn out
to be genuine refugees, which would make their detention unnecessary. Furthermore,
the remote location of some detention facilities is needlessly restrictive, which
challenges the assumption that detention is a humane form of accommodation. Also,
whilst the use of alternative detention measures in recent times has been welcomed by
critics, they have continued to condemn the fact that the possibility of indefinite
detention remains in the Australian system.

Some critics of the policy have argued that the detention of asylum seekers is oppressive
because most pose little to no threat to the Australian community. It was argued by the
UN Working Group on Arbitrary Detention (2002: 7, 11-12) after a visit to Australian
detention facilities that the use of detention had to be proportionate to a legitimate
policy objective. The Working Group (2002: 7) observed that:

The conditions in detention are in many respects similar to prison conditions; detention centres
are surrounded by impenetrable and closely guarded razor wire; detainees are under permanent
supervision; if escorted outside the centres they are, as a rule, handcuffed.

Given what the Working Group had observed, it could not comprehend how the
detention of women and children for indefinite periods in such conditions could be
relevant or adapted to the aims of immigration control. Implicit within the Group’s
argument is an assumption that the detention of vulnerable persons who pose a minimal
risk to security and health is excessively restrictive of individual liberty.

The Working Group’s concerns were echoed by Amnesty International (2005a [Online]:
59-62). The alternatives places of detention established in recent times to accommodate
vulnerable persons have been criticised by Amnesty as insufficient for the purpose. In
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Amnesty’s view, RHCs bear many of the restrictive hallmarks of traditional detention
facilities and do not provide effective respite from the conditions of detention discussed
in Chapter Two. Amnesty’s claims are supported by Greens Senator Kerry Nettle, who
visited the Port Augusta RHC in June 2004. Nettle found sophisticated security
arrangements, including on-site motion sensors, security cameras, 24 hour guard, head
counts and multiple escorts for any visit to the Port Augusta township (Senate Debates,
16 June 2004: 23896-23897). This level of security still implies that asylum seekers are
a threat.

The high success rate for asylum applications made by detained asylum seekers would
seem to buttress the arguments made by the UN Working Group, Amnesty International
and Senator Nettle. Ozdowski (2003 [Online]) points to the fact that 90 per cent of all
child boat arrivals have been successful in their claims for protection. Similar figures
are cited by Human Rights Watch (2002: 26), who claim that 85 per cent of 5,396
asylum seekers in detention between November 1999 and May 2001 were assessed to
be

refugees,

the

vast

majority

of

whom

arrived

unlawfully

by

boat.

However, as noted in Chapter One (see 36 above), the rates of success have not always
been so high: only 49 per cent of detainees made successful claims for protection
between 1989 and January 2001. High rates of acceptance have only become common
since 1999, with the arrival of asylum seekers from Iraq, Afghanistan and Iran.

The processing in remote detention facilities of asylum seekers arriving unlawfully has
struck critics as unnecessarily restrictive. In perhaps the most rigorous criticism with
respect to proportionality put forward by a critic of the mandatory detention policy,
Brennan (2003: 116-117) applies a three-part proportionality test used in the House of
Lords to determine whether some aspect of freedom is arbitrarily or excessively limited.
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First, the Lords must establish that a government objective is sufficiently important to
justify the limitation of a certain freedom. Second, the measures used to limit that
freedom must be rationally connected to the objective. Third, the test requires that the
measures used to impair the freedom are no more than necessary to accomplish the
objective. In applying these criteria to Australian detention policy, Brennan finds it
difficult to connect the facilitation of refugee processing with detaining asylum seekers
in remote locations, far from amenities that may actually facilitate refugee processing,
such as legal and advocacy services. If processing was expedited, then detention could
be justified as a rationally connected measure. Nonetheless, the detention of asylum
seekers in remote locations away from public scrutiny and services seems to extend far
beyond what is necessary, particularly if many are found to be genuine refugees in need
of protection and support. Thus, it is argued by Brennan that detention is unreasonable
and excessive during the processing of an asylum seeker’s application for refugee
protection. In Brennan’s view (2003: 118), ‘Australia has designed a large sledge
hammer to crack a small nut’.

It has also been suggested that the policy is gratuitously expensive in human and
financial terms relative to its aims. We need not dwell on the human costs exacted by
detention, as they were intensively discussed in Chapter Two. Instead, the focus for now
will be on the financial and logistical costs incurred by the Australian government.
Ward (2004: 32-33) estimated that the average cost of detaining an individual in an
Australian immigration detention facility in 2000-2001 was $160 per day (excluding
Christmas Island IDC). In contrast, ordinary hostel accommodation with lower levels of
security would cost $100 per person per day and a community release program was
estimated to cost approximately $50 per person per day. Resorting to forms of less
secure accommodation was also justified on the basis that asylum seekers pose a
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minimal security risk, which, in Ward’s view, cast some doubt on the need to
compulsorily detain every asylum seeker arriving unlawfully by boat. All told, Ward
suggests that a vast sum of money could be saved if the Australian government
undertook to use mandatory detention more judiciously.

With respect to the logistical issues of mandatory detention, former Greens Senator
Christobel Chamarette argued that there are significant costs incurred in the
transportation of detainees (Chamarette, 1993: 55). Detainees are first transported from
the point of interception to a detention facility, but they must also be transported to and
from review proceedings, deportation and release points. The transportation of legal
counsel, interpreters, medical professionals and detention centre staff must also be taken
into account. Chamarette made this point at a time when asylum seekers arriving
unlawfully were more likely to be detained in remote locations in Australia’s northwest, particularly Port Hedland IRPC. Detainees in these remote facilities were
accommodated far from those who processed their refugee claims and provided support.
Even though Port Hedland IRPC has since been decommissioned, Chamarette’s point is
applicable to the transportation of detainees, officials, visitors and supplies to and from
immigration detention facilities on Christmas Island and offshore processing facilities
on Nauru and Manus Island. To this end, Jupp (2002b [Online]) asserts that the vast
expenditure of financial and human resources on detention and processing at these
offshore sites has produced little appreciable advantage. The outcome achieved
offshore, that of many detainees being granted temporary protection visas in Australia,
could well have been achieved at mainland detention facilities at a much reduced cost.

Shifting to arguments related to means proportionality, some have criticised Australia’s
detention policy on the grounds that there may be alternatives that render the current

134

policy unnecessary. A number of potential solutions have been devised by organisations
that purport to deliver considerable financial savings and minimise the restriction of
individual liberty (see HREOC, 1998: 247-256; RCA, 1996 [Online]; Justice for
Asylum Seekers, 2002 [Online], 2003 [Online]). As these approaches have not been
tested in the field, their claims to cost-effectiveness cannot be fully verified. However,
in light of the perceived financial and logistical inefficiencies, as well as the criticisms
of the policy’s performance against other liberal principles explored in the thesis, critics
have suggested that the Australian government should carefully consider the approaches
to detention adopted by other Western nations (for example, see Mares, 2002: 247-257;
McMaster, 2001: Ch. 5; Nicholas, 2002). By referring to the systems employed
elsewhere, the critics aim to demonstrate that Australia’s system is comparatively and
unjustifiably oppressive. To test this claim, the systems of the United States, Britain and
Canada will be compared against the Australian approach in the next section.

4.5. Analysis of Key Issues
This section will compare Australia’s approach to detention policy and practices with
those adopted by other nations. The comparison will be conducted with reference to the
themes raised in the debate as they relate to ends and means proportionality. First, to
test for ends proportionality, this section will examine whether the mandatory detention
policy’s benefits outweigh its costs. More specifically, this section examines whether
the policy addresses a threat commensurate with the human and financial costs imposed
by the policy. 4 Second, to test for means proportionality, the necessity of the Australia
approach will be assessed by looking at the range of alternatives to detention built into
other detention systems.

4

As established in Chapter Two, significant human costs are imposed by the conditions in which asylum
seekers are held in detention facilities and the length of time for they which they are held in these
conditions.
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It should be acknowledged that there is a degree of variation between the systems with
respect to the sophistication of data collection systems and the availability of
information. For example, in both the UK and Canada, statistical information is
presented in ‘snapshots’ of the detention population on given days and does not
accurately portray trends in the detention population. The Home Office Research
Development and Statistics Directorate (2006 [Online] at 5.5) recognised the
inadequacy of Home Office detention statistics in a review of its statistical publications.
The general paucity of UK Home Office statistics for asylum and refugee data has also
been lamented by Amnesty International (2005b [Online]: 41-44) and Stewart (2004). In
comparison, the figures maintained by the relevant organs of the US and Australian
governments are more comprehensive.

4.5.1. Ends proportionality: do the benefits of the policy outweigh the costs?
The first task is to analyse the benefits delivered by the policy. The Australian
community obtains a negative benefit from the policy through the avoidance of
potentially serious threats to public order and good government. An indication of the
scale of the threat posed by asylum seekers can be obtained by looking at the numbers
of asylum seekers taken into detention and the specific threats to security and health
they pose. 5 Next, the human and financial costs of detention relative to those imposed
by the systems of other countries are assessed to get an indication of whether the costs
of mandatory detention exceed its benefits.

Assessing the ‘threat’ posed by asylum seekers
On the strength of the number of asylum seekers received and detained in each country
compared in this section, it is difficult to construe asylum seekers, particularly those
5

It is not the intention of this section to embark upon an in-depth examination of the impact of asylum
seekers upon society. Attempts to catalogue the impact of refugees and asylum seekers on receiving
countries have been made by Jacobsen (1996) and Martin, Schoenholtz & Fisher (2003).
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arriving by boat, as a direct threat to Australian society. In terms of the raw numbers of
asylum applications, Table 1 demonstrates that Australia has consistently received a
much smaller proportion of asylum seekers than some of its Western counterparts.
Arguably, this result owes more to Australia’s remote island geography and the higher
desirability of the other nations as destinations for asylum seekers than it does to
Australia’s strong stance on border protection.

Table 1 – Total number of asylum applications by country, 1999 – 2005:
2000

2001 a

2002

2003

2004

2005

Australia 9,450

12,936

12,370 b

5,860

4,300

3,200

3,210

USA c

44,436

63,655

104,340

100,270

73,780

52,360

48,770

UK

91,200

98,900

91,600

103,080

60,050

40,620

30,460

Canada

30,895

37,858

44,040

39,500

31,940

25,750

19,740

1999

Sources: UNHCR (2002 [Online], 2006b: 9)
a Please note that UNHCR rounded its figures to the nearest ten as of 2001.
b Following September 2001, this figure does not include offshore processing figures.
c Figures are adjusted by UNHCR to reflect multiple sources of information.

If the raw numbers are expressed as a percentage of the total asylum seeker burden
shared among fifty industrialised countries between 2001 and 2005, Australia’s share of
the burden is very small by comparison. UNHCR data (2006b: 9) shows that Australia
took a one per cent share of the asylum seeker burden, which placed it 19th among the
50 countries surveyed. Compared to the loads shouldered by the US (15 per cent share,
1st), the UK (13 per cent, 2nd), and Canada (6 per cent, 5th), Australia does not bear a
particularly onerous asylum seeker load. Australia is even outranked by seemingly less
desirable asylum seeker destinations such as the Slovak Republic (2 per cent, 14th) and
Poland (2 per cent, 18th).
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Australia’s problems with unlawful arrival have never been acute by international
standards. Between 1989 and June 2006, Australia received a total of 13,143 and 13,566
unlawful arrivals by air and boat respectively (Crock, Saul & Dastyari, 2006: 31; DIAC,
2006b: 163). This figure does not include the asylum seekers deflected to offshore
processing facilities as a part of the Pacific strategy. By comparison, US Coast Guard
statistics suggest that the grand total of unlawful arrivals interdicted at sea between
1989 and 2005 was 189,464, nearly 14 times higher than Australia’s figure for the same
period (Van Selm & Cooper, 2005: 79). This does not include unlawful arrivals who
managed to reach the US coastline undetected. Furthermore, the period does not include
what came to be known as the Mariel Boatlift, during which approximately 125,000
Cubans and 25,000 Haitians travelled to South Florida by sea in a seven month period
in 1980 (Wasem, 2005: 1). Relative to the US experience, Australia cannot claim to
have had a sustained problem with irregular migration, particularly with regard to
unlawful boat arrivals.

On the strength of the statistics presented above, Australia has not by international
standards had a significant problem with the spontaneous arrival of asylum seekers. The
US and UK have received substantially more asylum seekers over the years and now
detain many more asylum seekers than the Australian government. Taking Australia’s
comparatively small number of asylum seekers arriving unlawfully at face value, it
stands to reason that Australia is less exposed to threats posed by asylum seekers than
the other nations studied. Simply put, larger numbers of asylum seekers increases the
probability that asylum seekers will pose a threat of some kind.

However, if we extend the analysis to include the nature of the threat posed by asylum
seekers, the issue of whether mandatory detention addresses a major threat becomes
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more complicated. Accurately predicting the precise nature of the threat posed by
asylum seekers is difficult because the magnitude of the threat is not necessarily
proportionate to the numbers of asylum seekers arriving unlawfully. There may be a
small minority of asylum seekers who do pose a threat of some kind and their unfettered
passage into the community could produce disastrous consequences. For example, in
Janice L. Kephart’s study of 118 people convicted of terrorism offences in the US, it
was found that 23 of the subjects had sought asylum as a means of securing entry or
obtaining permission to remain. Of those who had been granted asylum, three were
involved in the 1993 World Trade Centre bombing (US Senate Judiciary SubCommittee, 2005 [Online]). A further example relates to the transmission of
communicable diseases. Cases of asylum seekers arriving with potentially fatal diseases
such as malaria, tuberculosis and typhoid have been recorded in the detention systems
of Australia (DIAC, 2001a [Online]), Canada (Marras et al, 2003) and the UK (Callister
et al, 2003). The consequences of allowing threatening individuals to enter and remain
in the community could be exceptionally serious, but difficult to predict with any
confidence.

The magnitude and unpredictability of the small but potentially significant threat posed
by asylum seekers presents a challenge for governments, but it is one that can be
addressed. Each of the countries referred to in this chapter use detention in part to
address the threat posed by asylum seekers arriving unlawfully. The issue for
governments committed to liberal principles to consider when using detention to
respond to this threat is that the vast majority of asylum seekers are not threatening. To
illustrate, ASIO has conducted 17,376 security assessments of unlawful arrivals by boat
and air for DIAC since 1999-2000, but only two asylum seekers have been assessed by
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ASIO as posing a direct or indirect threat to Australia’s security. 6 Incidentally, ASIO’s
original security assessments in both cases have been overturned upon internal review,
with one granted refugee status in Australia and the other resettled in a Scandinavian
country (Gordon, 2006a [Online], 2006b [Online], 2007 [Online]). In addition, asylum
seekers arriving unlawfully by boat are given a comprehensive health screening upon
entering an Australian detention facility, which minimises the risk of an outbreak of a
communicable disease in the wider community. What is more, Australian and
international evidence suggests that the risk of asylum seeker flight is minimal (see
Bruegel & Natamba, 2002; Hotham Mission Asylum Seeker Project, 2003; Mitchell,
2005 [Online]; Vera Institute of Justice, 2000).

By automatically detaining all unlawful arrivals and subjecting them to stringent
security, health and character checks, the Australian government has a more than
sufficient capacity to counter the potential threat posed by a relatively small number of
asylum seekers arriving unlawfully. Given the low threat level posed by most asylum
seekers arriving unlawfully, one would expect a government committed to liberal
principles would give strong consideration to temporary admission or release whilst an
asylum claim is being considered after the necessary background checks have been
completed. High costs would be imposed upon asylum seekers and taxpayers if
detainees were held longer than necessary.

Conditions of detention
A common thread between all of the detention systems discussed in this chapter is that
the conditions in detention facilities have been heavily criticised. Deleterious
implications for detainees have been identified in each of the other countries examined
6

This statistic was compiled from consecutive ASIO Annual Reports to Parliament from 1999-2000 to
2005-2006.
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in this section. Some of the criticisms levelled at conditions in other detention centres
are reminiscent of those heard in the Australian debate over mandatory detention,
discussed in Chapter Two.

Conditions in US detention facilities, where asylum seekers arriving unlawfully are held
on a mandatory basis, have been exposed as inadequate and do not favourably compare
with conditions elsewhere. 7 In a comprehensive survey of detention conditions in US
facilities undertaken by Haney (2005: 184-191), systemic deficiencies were revealed in
a number of crucial areas. Haney found few differences in the day-to-day operations and
physical security arrangements at Department of Homeland Security (DHS) facilities,
irrespective of whether facilities were purpose-built for immigration detention or
correctional purposes. Reflecting this physical similarity, asylum seekers commonly
cohabited with convicted criminals when held in county jails. Eleven of 19 detention
facilities surveyed by Haney permitted contact between criminal and non-criminal
elements, among which seven facilities had arranged shared sleeping quarters with
asylum seekers. Furthermore, Haney reported widespread failures in mental health
monitoring. Only five of 19 facilities surveyed by Haney had full-time mental health
staff and two of 19 had staff who made regular rounds to check the mental health of
detainees. Also, limitations on privacy and personal space were wholesale, as only four
of 19 centres had private toilet facilities, allowed asylum seekers to be alone and
unsupervised at any time, or even allowed detainees to personalise their living quarters.
Moreover, Haney discovered that asylum seekers were offered little in the way of
meaningful activities with which to pass the time whilst in detention, as 11 of 19
7

With the introduction of the Illegal Immigration Reform and Immigrant Responsibility Act 1996, asylum
seekers arriving unlawfully have been subject to mandatory detention by the US government as a part of
an Expedited Removal process. The point of departure between the US and Australian systems of
‘mandatory’ detention is that asylum seekers detained in Australia are held for the entirety of processing,
whereas detainees in US facilities may be released into the community after establishing that they possess
a ‘credible fear’ of return to their country of origin. Unlike Australian officials, their US counterparts may
release asylum seekers into the community upon the establishment of a credible fear whilst their claim is
processed. For more on the US system of Expedited Removal, see Siskin et al (2006).
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facilities surveyed had no educational or vocational training in which detainees could
participate. This finding builds upon the results of a survey conducted by the US
General Accounting Office (2000: 76), which discovered that none of the 12 detention
facilities surveyed at that time offered vocational opportunities, whilst only six of 12
offered educational programs. These findings certainly do not cast US detention
practices in a favourable light with regard to the provision of meaningful activity,
guarantees of privacy and providing purpose-built immigration detention facilities.

Critics of the Canadian detention system have also decried the regular use of
correctional facilities to accommodate detainees. There are only three Citizenship and
Immigration Canada (CIC) detention facilities in Canada (Toronto, Montreal and a
short-term holding facility in Vancouver), with a combined total capacity of 362 beds.
Provincial jails are frequently used when the detention facilities have reached full
capacity. Some have expressed concerns that the likelihood of an asylum seeker being
detained in a CIC facility or provincial jail is contingent upon the availability of bed
space, giving rise to allegations of arbitrary detention (Canadian Council for Refugees,
2005 [Online]; Office of the Auditor General, 2003: 22). CIC detention facilities also
bear significant physical similarities to jails, with respect to routine security measures,
fortified perimeter fencing, 24 hour surveillance and entry searches (Gauvreau &
Williams, 2002: 69). Placement in maximum security in provincial jails is likely, which
may exacerbate the vulnerabilities of previously traumatised people (KAIROS, 2005
[Online]). Furthermore, the Canadian Council for Refugees has pointed out that there
are no objective guidelines for the use of isolation for detainees or when a person should
be sent to a provincial jail owing to disruptive or dangerous behaviour (Canadian
Council for Refugees, 2005 [Online]). The detention of minors is affirmed as a measure
of last resort by s60 of the Immigration and Refugee Protection Act 2002, but some are
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troubled by the number of children seeking asylum who remain in detention. The last
available figures suggest that on average in the first quarter of 2005, 11 minors were
detained each week in Canadian detention facilities (Canadian Council for Refugees,
2005 [Online]).

Notwithstanding these concerns, all asylum seekers in detention in Canada enjoy rights
and entitlements bestowed upon Canadian citizens by the Canadian Charter of Rights
and Freedoms. Institutional and procedural safeguards built into the Charter provide
asylum seekers with an unabridged right to open hearings and equality before the law
(Heckman, 2003: 217-220). 8 The information sheet handed to asylum seekers upon
arrival at a detention facility explicitly mentions the obligation imposed by the Charter
on Canadian Border Services Agency (CBSA) officials to fully inform detainees of their
rights and provide the reasons for their detention and information about status of their
asylum claim (see CBSA, 2006 [Online]). Australian officials have no such obligations
to detained asylum seekers arriving unlawfully by boat. Furthermore, the CBSA is
committed to providing educational services to detained minors if they remain in
detention for more than seven days and emergency medical treatment is available at all
times (Citizenship and Immigration Canada, 2005 [Online]: 14). The embedding of
these entitlements in higher Canadian law somewhat softens the blow of detention to
individual liberty. The blow is softened further by the close working relationship
between the Canadian government and a variety of non-government organisations, such
as the Canadian Council for Refugees, the Canadian Red Cross and Action Refugies
Montreal, with regard to the provision of support and services to asylum seekers in
detention (Gauvreau & Williams, 2002: 69-70).

8

Until 28 June 2002, open hearings were the norm for proceedings of Canada’s Immigration and Refugee
Board. The Immigration and Refugee Protection Act 2002 now requires hearings to be held in-camera to
protect the confidentiality of asylum claimants (CBSA, 2004 [Online]).
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Even though security remains entrenched as an operational priority for the British
Immigration and Nationality Directorate (IND), British detention facilities are perhaps
the least security-conscious in relative terms. In conjunction with Rule 39 of The
Detention Centre Rules 2001, security measures and service programming is configured
to be as minimally restrictive of individual liberty as possible. Notwithstanding this
statutory concession to the wellbeing of detainees, the IND’s Detention Services
Operating Standards (2005) still require detention staff to undertake 24 hour patrols,
twice-daily head counts, comprehensive searching of visitors and living quarters, and
permits the opening of mail with a detainee’s consent. The Standards offset the
emphasis on security by mandating a minimum of 25 hours per week to be set aside for
meaningful activities for detainees and also allow for the provision of medical and
mental health services as necessary.

The treatment of children in detention has also elicited a number of concerned responses
from British civil society and European institutions (see Crawley & Lester, 2005;
Cutler, 2002 [Online]; Gil Robles, 2005: 18-20; Giner, 2006; Lumley, 2003). The
detention of children is regularised in the British detention estate, as no distinction is
made between adults and minors by primary legislation. HM Chief Inspector of Prisons,
Anne Owers, found that the conditions of detention were inadequate for accommodating
children at Oakington Reception Centre (2004) and Yarl’s Wood IRC (2005).
Furthermore, detention centre procedures were not appropriate for the particular
challenges of detaining children. It was noted in these reports that the deficiencies at
these particular centres should be addressed by other detention facilities in the UK and
decision-makers at the IND. The British government does not currently make alternative
accommodation arrangements for children, a step taken recently by Australia.

144

It is clear that the conditions in detention facilities are highly secure and have been
subject to criticisms similar to those heard in Australia. Given the range of criticisms
that have been made, one cannot with any surety suggest that Australian conditions are
significantly better or worse than those experienced by detainees in other Western
countries.

Average duration of detention
For the purpose of determining whether the Australian system of detention is oppressive
in relation to other detention approaches, the issue of duration of detention will be
decisive. Simply put, this element of the study is especially significant because the
human and financial costs incurred by detention will be minimised if the time spent in
detention is brief. Already vulnerable and traumatised people will have more harm
come to them as detention is prolonged, as discussed in Chapter Two. Poor conditions
may be more willingly tolerated if one’s stay in detention is short.

The Australian system of detention roundly fails asylum seekers on this count, as the
periods of detention are routinely much longer for asylum seekers in Australia than in
Britain, the US or Canada. DIAC does not have longitudinal data on this matter, but the
average duration of detention in Australia for asylum seekers arriving unlawfully
appears to have fluctuated with periodic surges in boat arrivals. However, when boats
have arrived in larger numbers, the duration of detention has been lengthy. Around the
time of the High Court’s decision in Lim in 1992, Cambodian asylum seekers who
arrived unlawfully by boat were detained for more than two years whilst waiting for the
Federal Court to rule on the validity of their detention (Mathew, 1994: 37). This figure
is roughly consistent with the ANAO’s estimation that asylum seekers arriving by boat
in 1989-90 were detained on average for 1,201 days (ANAO, 1998: 35). As the numbers
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of boat arrivals and processing times abated, the average length of detention also
decreased. Before the unprecedented fourth wave of unauthorised boat arrivals between
1999 and 2001, Motta (2002: 18) cites DIAC figures that put the average length of stay
for unlawful boat arrivals at 155 days, representing a substantial reduction since the
early 1990’s. Following the fourth wave, the average length of detention increased
dramatically. Estimates for the average length of detention for asylum seekers arriving
unlawfully in Australia since that time tend to range between two to three years. 9

The average periods spent in detention elsewhere in the Western world are
comparatively short. In the US, the average duration of detention for asylum seekers
was 64 days in the 2002-2003 financial year, with 32 per cent of asylum seekers
spending longer than 90 days in detention (Haney, 2005: 180). Some cases in the US
have lingered for one or more years, but not with the frequency typifying the Australian
system.

According to the most recent asylum statistics for the British detention estate, out of
7,490 total removals from detention in the first quarter of 2006, of which 4,445 were
asylum seekers, around 51 per cent were released within seven days and only 0.004 per
cent of detainees had spent one year or more in detention (Home Office, 2006 [Online]).
It is a matter of regret that British detention statistics are not more specific, particularly
with regard to the length of time asylum seekers are detained. 10 Nevertheless, one may

9

Crock, Saul and Dastyari (2006: 169) argue that by early 2005, most asylum seekers who arrived
unlawfully had spent more than three years in detention. This figure was derived from DIAC data
collected by the A Just Australia organisation. The data was subsequently provided to the authors by A
Just Australia (Mary Crock, personal email correspondence, 20 October 2006). A Just Australia also
asserts that 168 asylum seekers had been detained for more than two years as at 13 July 2005, which
represented 22 per cent of the total detainee population at the time (A Just Australia, 2005 [Online]).
Furthermore, HREOC (2004: 73-74) provides DIAC data on the average length of detention for children
arriving unlawfully. By June 2003, children had been detained on average at Woomera IRPC for 785 days,
at Port Hedland IRPC for 860 days and at Baxter IDC for 694 days.
10
This aspect of asylum data collection was also lamented by the House of Commons Home Affairs
Committee (2003: 25).
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still draw the inference that a large number of asylum seekers move through the British
detention system in a relatively timely manner.

Detention periods in Canada are much shorter than experienced in the other systems
surveyed here. CBSA figures provided to the UN Working Group on Arbitrary
Detention (2006: 23) state that the average length of detention in 2003-2004 was 7.67
days in CIC immigration detention facilities and 26.99 days in provincial jails.
Detention times of this length suggest that financial and human costs are being kept to a
minimum and the potential for harm is reduced to the minimum extent necessary.
Nonetheless, there have been instances of prolonged detention in Canada. In the socalled ‘summer of the boats’ in 1999, around 600 Chinese asylum seekers arrived in
boats off the coast of British Columbia. The vast majority were detained for one year or
more, even after many had been denied refugee status (Van Selm & Cooper, 2005: 98).
Instances of this kind are rare in Canada, as indicated by the very low average detention
periods.

It is interesting to note that none of the systems of detention studied in this chapter has
built time limits on detention into primary legislation. 11 The Australian government has
been castigated for creating a legislative framework in which detention for a potentially
indefinite period is possible, but it is by no means alone in countenancing this prospect.
The Federal Court of Australia in Al-Masri, the US Supreme Court in Zadvydas and the
Canadian Federal Court in Sahin have all implied temporal limitations into primary
legislation so as to restrain the executive from detaining a person indefinitely. 12 The fact

11

As explained in Chapter Two, Australia had a 273 day time limit on detention prior to 1 September
1994. This time limit was repealed so as to entrench the mandatory detention policy in statute.
12
Al-Masri v Minister for Immigration and Multicultural and Indigenous Affairs [2002] FCA 1099;
Zadvydas v Davis [2001] 533 US 678, 121 S. Ct. 2491, 150 L. Ed. 2d 653; Sahin v Canada (Minister of
Citizenship and Immigration) (T.D.) [1995] 1 F.C. 214.
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remains, however, that the executive branches of these nations all enjoy the authority to
detain asylum seekers indefinitely.

Why, then, is Australia’s average duration of detention so high in comparison to the
average detention periods produced by other systems of detention? Two likely
explanations are apparent. First, and quite self-evidently, Australia’s system of
mandatory detention for all stages of asylum processing is bound to extend the average
period of detention, particularly when appeal rights are being exercised. Other nations
dealt with in this chapter do not detain for the entirety of the process in all
circumstances. We need not elaborate further on this point. Second, the existence, and
regular use, of alternatives to detention in the systems operated by other countries
referred to in this chapter militate against the possibility of indefinite detention. This
matter will be taken up in Section 4.5.2.

The financial cost of detention
The average cost per detainee day is a common method for determining how much
money is spent on the detention of asylum seekers. This figure is reached by dividing
the total costs of operating a detention facility by the total number of days spent by all
persons in detention. It is preferable to analyse this particular expression of the financial
cost instead of the overall budgetary allocation for detention, because the latter
measurement gives no indication of the rate of occupancy of detention facilities.

In Australia, the daily costs vary markedly between facilities, based on capacity,
location and demand for detention space. Nonetheless, it is important to note that
operating costs remain constant regardless of how many detainees are held at a given
time. By not scaling back detention operations in periods of low occupancy, the daily
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cost per detainee becomes very large compared to periods of high demand. It seems that
in periods of high demand, the financial cost of detaining asylum seekers in Australian
mainland detention facilities is not egregiously out of step with the amounts spent by
the US, UK and Canadian governments. During the fourth wave of unauthorised boat
arrivals between 1999 and 2001, the high occupancy rate at the time kept daily costs
relatively low, as illustrated by the following DIAC figures from 20 February 2001 for
the 1999-2000 financial year:

Table 2 – Cost per detainee per day for Australian detention facilities, 1999-2000
financial year:

Villawood

Total Operating
Cost
$9,141,760

Total detainee
days
113,528

Cost per detainee
day
$80.52

Maribyrnong

$4,605,915

27,309

$168.66

Perth

$2,850,248

11,258

$253.18

Port Hedland

$18,531,842

268,147

$69.11

Curtin

$28,205,096

260,168

$108.41

Woomera

$31,929,333

248,800

$128.33

Average

$96,650,701

929,210

$104.10

Facility

Source: Senate Estimates Questions on Notice, 20 February 2001: Q44

The costs incurred in operating detention facilities in the US also vary between
facilities. In the 2002-2003 financial year, Haney (2005: 183-184) reports that the cost
charged to DHS per detainee per day across 19 surveyed facilities ranged from US$30
(AUS$39) to US$200 (AUS$260) per day, with an average cost of approximately
US$83 (AUS$108) per day. Haney’s estimate is similar to the US$85 per day figure
proposed by the Department of Justice Executive Office for Immigration Review
(Haney, 2005: 184). Similarly, the cost of operating a detention facility in Britain differs
between facilities. On 25 October 2001, it was revealed in written answers to the House
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of Commons that the cost of detention ranged from ₤52 (AUS$128) to ₤231 (AUS$571)
per day (House of Commons Written Answers to Questions, 25 October 2001: Column
333W). 13 Lastly, publicly available information regarding detention costs in Canada is
not as comprehensive as those on hand for the other countries studied. Nonetheless, the
Office of the Auditor General (2003: 20) estimated that CD$10.5 million was spent to
detain 5,720 people in Citizenship and Immigration Canada (CIC) facilities for a total of
51,261 detainee days in 2001-02. Expressed as a cost per day, CIC spends
approximately CD$203 (AUS$236) per detainee. This figure does not account for the
3,822 immigration detainees housed in provincial jails during the same period. A daily
charge of CD$175 (AUS$206) is charged to CIC by provincial jails for holding an
asylum seeker (Field, 2006: 88). When compared with the figures for the US, Britain
and Canada, Australia’s daily costs compare favourably during periods of high demand.

Table 3 – Costs per detainee per day for Australian detention facilities, 1 July 2005
to 31 May 2006:

$24,108,378

Total detainee
days
101,276

Cost per detainee
day
$238

Maribyrnong

$5,509,293

18,170

$303

Perth

$4,642,854

8,074

$575

Baxter

$24,560,624

79,282

$310

Darwin
Christmas
Island
Total

$3,863,721

6,614

$580

$4,579,540

2,503

$1830

$67,264,410

215,919

Facility

Total operating cost

Villawood

Average

$639
Source: Senate Estimates Questions on Notice, 22 May 2006: Q238

13

The daily figures are derived from the weekly estimates of ₤364 and ₤1620 furnished to the Commons
on 25 October.
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In contrast, the cost of detaining asylum seekers during periods of low occupancy in
Australia is exceptionally high, as demonstrated in Table 3 above. If one also takes into
consideration the cost of offshore processing and accommodation on Nauru and Manus
Island, the cost of detaining asylum seekers strays further towards excess. Operating
costs for the Nauru offshore processing facility are approximately AUS$1.8 million per
month ($21.4 million annually), encompassing maintenance, security, fees payable to
the International Organisation for Migration and the provision of services for detainees
(Senate Estimates Debates, 30 October 2006: 101-102). Transport costs aside, the
yearly operating costs for the Nauru facility are roughly comparable to those incurred at
larger Australian facilities such as Villawood IDC and Baxter IDC. As on the mainland,
operating costs remain constant regardless of the demand for detention space. In times
of high demand, detention is no more or less economical than detaining asylum seekers
on the mainland. In times of low demand, however, the cost per detainee day is
grievously expensive compared with other Australian facilities and those maintained by
other Western countries, due to the consistency of monthly operating costs. Taking the
yearly operating costs for the Nauru facility into account, accommodating the eight
Burmese asylum seekers currently detained on Nauru costs approximately $7466 per
detainee day. This figure does not include the cost of chartering flights to transport these
asylum seekers to Nauru from Christmas Island and other Australian destinations,
costing anywhere from $60,000 to $112,000 per flight, depending on the size of the
aircraft (Senate Estimates Questions on Notice, 25-27 May 2006: Q248).

Recent history suggests that the demand for space in detention facilities in the other
systems studied has not fluctuated as it has in Australia. Detention space in the US has
been chronically stretched since legislative amendments in 1996 mandated the detention
of asylum seekers without travel documentation (see Human Rights Watch, 1998
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[Online]; US Senate Judiciary Sub-Committee, 2002 [Online]). In Britain, as the
government continues to detain individuals for the purpose of removal, demand on
detention space will continue to rise. To cope with the increase in the detention
population, the number of detention places has increased 65 per cent since Labour won
government in 1997 (Home Office, 2002: 66). The increases have prompted the
Immigration and Nationality Directorate to formally approach the Metropolitan Police
Authority to use selected police watch houses as temporary holding facilities as a means
of easing the pressure on the detention estate (Metropolitan Police Authority, 2006
[Online]). Information on the demand on detention facilities in Canada is scarce, but
concerns have been registered by the Canadian Auditor General about the lack of
capacity in detention facilities influencing who is eventually detained, as discussed
earlier in the chapter. In comparison to the detention costs incurred and the consistently
high demand for detention space in the other systems studied, it is abundantly clear that
the costs of detention and offshore processing are much higher in periods of low
demand in Australia.

One may potentially justify the large financial costs incurred through mandatory
detention in Australia by arguing that any amount of money spent to deter people
smuggling and manifestly unfounded asylum claims is money well spent (Field, 2006:
63). If mainland and offshore detention arrangements can be shown to meaningfully
contribute to the preservation of immigration control and the facilitation of refugee
processing, then the large financial outlay on detention could well be a justifiable
allocation of resources. Arguably, the Australian government can claim that it has
achieved its policy objectives of asserting immigration control in the face of a wave of
unlawful arrivals and people smuggling (Van Selm & Cooper, 2005: 89). Nonetheless,
given the minimal threat posed by asylum seekers, the amount of money spent on each
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detainee during periods of low occupancy is excessive in relation to the threat they pose
to security and public order.

In summary, the detention of asylum seekers neutralises a latent but potentially major
threat to the community. If the threat to public order and good government posed by a
handful of asylum seekers were to materialise, it could produce potentially devastating
consequences for the host community. However, the use of immigration detention can
adequately counter this threat by isolating asylum seekers who pose a security, health or
flight risk. The key for governments committed to liberal principles in addressing the
threat is to ensure that the costs of countering it are not unreasonable. When compared
to the approaches of other nations referred to in this chapter, Australia’s approach to the
detention of asylum seekers imposes higher costs in human and financial terms in
achieving similar results. These higher costs are directly attributable to Australia’s
greater propensity to detain asylum seekers. Even though each nation referred to in this
chapter uses a similar rationale to justify the detention of asylum seekers, holds them in
similarly harsh conditions in secure facilities, allows for potentially indefinite detention
and pays similar amounts per detainee per day to detain them, Australia still has the
longest average detention period for asylum seekers. Given that other governments
seems as able as the Australian government to neutralise the threat posed by asylum
seekers but incur lower human and financial costs, ends proportionality is not satisfied
by the Australian government’s approach to detention.

4.5.2. Means proportionality: is mandatory detention necessary?
Assessing the release mechanisms and alternatives to detention employed by other
nations is an effective test of means proportionality, because it will go some way to
determining whether there are alternative measures that are less restrictive of individual
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liberty, yet still achieve the goals of immigration detention. Relative to the practices of
other nations, Australian governments have been historically unwilling to trial
alternatives to detention or make use of release mechanisms. The opportunity for release
on conditional parole or bail is built into the detention systems of all of the other nations
discussed in this chapter, although its availability differs across jurisdictions. Whilst
perfect compliance with immigration rules is a distant goal, the alternatives to detention
trialled and adopted in other countries have shown that immigration control objectives
can be achieved efficiently without having to resort to summary detention.

The US government has been proactive in trialling various pre-decision release
mechanisms over time as potential alternatives to detention. The commitment to
alternatives to detention is reflected in Objective 2.3 of DHS’ strategic plan for 2003 to
2012, in which the development and implementation of alternatives for detained asylum
seekers is an operational priority (Department of Homeland Security, 2003 [Online]).
Parole is the most commonly exercised release option available to US Immigration and
Customs Enforcement (ICE) officers. They are permitted to grant parole to asylum
seekers on a discretionary basis upon the establishment of a credible fear of return to
their country of residence. Provided that an asylum seeker can verify their identity,
demonstrate community ties and pose no threat to security upon release, there is
ostensibly nothing to prevent an asylum seeker from being paroled (Welch, 2004: 113).
Although there are no official data available on the proportion of parolees who meet
reporting requirements and appear at immigration proceedings, an estimated aggregate
appearance rate calculated from a variety of local district evaluations falls between 75
per cent and 95 per cent (Field, 2006: 248).
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However, it has been alleged that because these parole criteria are not formally
entrenched in statute, they have been differentially applied by ICE officers across state
jurisdictions (Frelick, 2005 [Online]; Healey, 2004: 183). These allegations are
corroborated by data collected by Fleming and Scheuren (2005: 375-378) on the rates of
parole granted across US cities between 1999 and 2003. The data demonstrates that ICE
officials in New York (18.9 per cent of asylum seekers paroled) and Newark (15.2 per
cent) were far less likely to grant parole to asylum seekers in detention than their
counterparts in Miami (89.7 per cent), Harlingen (95.1 per cent) and Chicago (88.1 per
cent). Notwithstanding the concerns about procedural fairness that stem from the lack of
uniformity (Lofgren, 2005: 366-367), it is clear that at least some jurisdictions provide
meaningful relief from detention at some stage of the asylum process.

In spite of the unevenness with which this power is applied, at least a measure of
discretion exists to release asylum seekers in the US detention system. As argued in
Chapter Three, DIAC officials have little formal discretion under the Migration Act to
release a detainee from an Australian detention facility. Bridging visas can be issued to
select detainees under Migration Regulation 2.20, but the stringent eligibility criteria
push the visas beyond the reach of most detained asylum seekers. 14 Furthermore, only
those detained for more than two years with no foreseeable timeframe for removal can
be invited by the Minister to apply for a Removal Pending Bridging Visa. The relative
absence of timely discretionary release mechanisms in the Australian system of
detention renders it oppressive.

14

A detainee will be eligible for a Bridging Visa E under Migration Regulation 2.20 if they are under 18
years of age with special needs; over 75 years of age; a spouse of an Australian or New Zealand citizen,
or an Australian resident. After meeting one of these criteria, an asylum seeker must also be awaiting a
primary decision or the outcome of administrative or judicial review proceedings to qualify (Senate
Estimates Debates, 26 May 2004: 91). The overwhelming majority of asylum seekers do not meet any of
these criteria. For example, between 1 September 1994 and 1998, only two out of a possible 581 children
were released from detention by the grant of a bridging visa, because it was deemed in the best interests
of the child to keep them in detention when accompanied by parents (HREOC, 1998: 22).
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Alternatives to detention have been shown to be a much smaller burden on the public
purse. The Assisted Appearance Program (AAP) devised by the Vera Institute of Justice
(2000) is one among many American examples demonstrating that significant cost
savings can be achieved without sacrificing immigration compliance. The AAP was an
intensive supervision program run between 1997 and 2000, requiring comprehensively
screened groups of asylum seekers, criminal aliens and undocumented workers to report
to AAP officials in person and by phone. AAP officials also conducted monthly home
visits, continually reminded participants of their obligation to attend immigration
proceedings and provided information and resources to participants regarding the nature
of immigration proceedings. The risk of absconding was re-evaluated after each meeting
between AAP staff and participants. The cost of supervision was estimated at
approximately US$12 per participant per day, covering labour costs, interpreting
services, vehicles, and all other administrative costs (Vera Institute for Justice, 2000:
65). No mention is made in the Vera Institute for Justice’s report about how asylum
seekers on supervised release are accommodated or whether amenities are provided
within the AAP. If housing and other amenities were to be provided, the US$12 daily
figure would increase significantly and be brought closer to the $US83 figure for
detention cited earlier. Nonetheless, the Vera Institute for Justice claims that community
supervision is significantly more cost-effective and less resource-intensive than
detention. Furthermore, the results of the trial strongly indicated that it would not be
necessary to detain all asylum seekers to ensure immigration compliance, with no less
than 93 per cent of formerly detained asylum seekers appearing at all immigration
proceedings (Vera Institute for Justice, 2000: 27). The AAP is just one of a number of
alternatives to detention, such as electronic bracelet monitoring and a variety of
programs instituted at the local level, that have been shown to be much more costeffective than traditional modes of detention (Field, 2006: 250-251).
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The Canadian government has also been prepared to institute alternatives to detention
for asylum seekers. In partnership with CIC, the Toronto Bail Program underwrites the
bail applications for Ontario area detainees who do not have a Canadian citizen to post a
bond for them to secure release (FCJ Refugee Centre, 2005 [Online]). As long as an
asylum seeker does not pose a security or flight risk and is willing to cooperate with all
conditions imposed by the Program, an offer to supervise the asylum seeker in the
community will be made (Citizen and Immigration Canada, 2005 [Online]: 15). In
2001-2002, 191 detainees were supervised under the Program, of whom only nine
absconded, an appearance rate of 96 per cent (Office of the Auditor General, 2003: 22).
Sewell (2003 [Online]) cites a Ministry of the Attorney General report that puts the
daily cost of supervising a Toronto Bail Program participant at CD$3, an enormous
reduction from the CD$203 figure cited earlier to hold an asylum seeker in detention for
a day. Again, the CD$3 figure covers administrative costs, not the provision of
accommodation and amenities, but the point remains that supervised release under the
Program represents a successful and cost-effective alternative to detention for people
who would otherwise remain in detention.

In contrast to the US and Canadian experiences, the UK government is placing
increased emphasis on detention and removal. In doing so, it has reversed the
longstanding presumption towards temporary admission or release that has typified the
British approach to managing asylum seekers (Home Office, 2002: 66). Upon securing a
surety, asylum seekers may seek bail from the Chief Immigration Officer within the
IND or from the Immigration Appellate Tribunal. Detainees must request a bail hearing
with one of these authorities, a little-known fact among the detainee population (Bloch
& Schuster, 2005: 501). However, the advent of ‘detained fast track’ processing, an
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accelerated form of asylum processing for straightforward or manifestly unfounded
claims in which decisions are delivered within a matter of days, decreases the amount
time a detainee has to prepare a bail application. 15 The speed with which people are
moved through the fast track system is said to deny procedural fairness to detainees
(Bail for Immigration Detainees, 2006a [Online]).

Despite these developments, the UK government has introduced electronic monitoring
for asylum seekers as a form of supervised release from detention. With the consent of
the subject, the use of electronic tags and voice recognition technology may be used
pursuant to s36 of the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004
to track the whereabouts of asylum seekers released in the community (IND, 2004
[Online]). At the end of 2005, 71 asylum seekers were wearing electronic tags
(Sommerlad, 2006 [Online]). It has been suggested that the practice of ‘tagging’
criminalises asylum seekers and creates negative public perceptions about them (Joint
Council for the Welfare of Immigrants, 2004 [Online]). Nonetheless, it has been
acknowledged to be a ‘…cheaper and less painful alternative to detention’ (Phuong,
2005: 131).

4.6. Conclusion
To assess the proportionality of the policy, this chapter examined the performance of the
mandatory detention policy against two independent criteria, ends and means
proportionality, with reference to the detention systems employed by the US, UK and
Canada.

15

For general information on detained fast track processing, see Bail for Immigration Detainees (2006b,
[Online]) and Home Office (2002: 64-65; 2005: 36). For more information on the British detention
system, see IND (2006a, 2006b).
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The Australian system is comparatively oppressive primarily because of the length of
time detainees spend in Australian detention facilities. Asylum seekers processed in the
US, British and Canadian systems are not detained for anywhere near the length of time
they are in the Australian system. With each passing day in detention, the financial and
human costs increase and detention moves closer towards intemperance. In response to
a threat that is minimal but has potentially significant consequences if it is not
contained, the Australian government has devised a disproportionately coercive
measure. On balance, the financial and human costs imposed upon the human beings in
detention outweigh the benefits for immigration control generated by the policy and the
requirements of ends proportionality cannot be said to have been satisfied.

In comparison to the circumstances, practices and outcomes achieved by the US and
Canada, Australia’s approach to detention does not meet the requirements of means
proportionality. Proportionality would be satisfied if there were no other means
available that could simultaneously achieve the same public policy objectives and be
less restrictive of individual liberty. The US and Canadian experience of alternatives to
detention demonstrates that it may not be absolutely necessary to detain asylum seekers
for the entirety of asylum processing. Alternatives to detention launched in those
countries maintained high levels of immigration compliance whilst allowing people to
reside in the community. This suggests that there are means available to the Australian
government that are less restrictive of individual liberty but do not jeopardise the
objectives of immigration control. The Australian government has certainly begun to
countenance alternative places of detention through the advent of Residential Housing
Centres and the placement of selected asylum seekers in the community via residence
determinations. However, the broad principles that underpin the mandatory detention
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policy ensure that alternatives to detention are much less readily available in Australia
than in other Western nations.

As in Chapters Two and Three, the claims of the critics on the issue of proportionality
would appear to be validated. Even though all of the systems studied in this chapter
have a similar rationale for detaining asylum seekers, spends similar amounts of money
per day per detainee, holds them in similar security-conscious conditions and
countenance the prospect of indefinite detention, the Australian detention system cannot
be seen to meet the requirements of either ends or means proportionality. Given its
disproportionate weighting against individual liberty, the mandatory detention policy
can thus be properly characterised as an excessive use of governmental power.
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CONCLUSION

This thesis has argued that, on balance, the mandatory detention policy employed by
successive Australian governments violates core liberal principles. The performance of
the policy was systematically assessed against the principles of fairness, protecting
individual rights, accountability and proportionality several liberal principles as
enunciated in various accounts of liberal thought. After examining the mandatory
detention policy against these principles, the thesis concludes that the claims of the
critics opposed to the policy, whilst diluted to some extent by the Australian
government’s security and public order imperatives, can be largely substantiated.

Chapter One assessed whether the mandatory detention policy is fair to asylum seekers
arriving unlawfully by boat. The chapter utilised an analytical framework adapted from
Miller (1976), through which matters of fairness can be viewed as one’s due according
to one’s rights, needs or desert. The policy makes a number of distinctions between
asylum seekers and other groups for purposes of the policy that are crucial for
determining the treatment individuals in these groups can expect to receive. The
Australian government provided several justifications for singling out asylum seekers
arriving unlawfully by boat for detention that referred to the rights, needs and deserts of
asylum seekers. Each of these arguments was challenged by critics of the policy on the
grounds that its assumptions were flawed.

It was argued in Chapter One that given conflicting criteria for fairness, a decisive
answer will not be possible as to whether the policy is fair to asylum seekers arriving
unlawfully by boat. If we view fairness from the rights perspective, it was found that
there is a potentially endless dispute over sources of rights between the protagonists in
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the debate. The Australian government’s appeal to rights created in the Migration Act,
underpinned by references to sovereignty and priority treatment to citizens, is
counterbalanced by the critics’ argument that the government should conduct its
detention program in accordance with the norms of international law to which it has
voluntarily acceded. The critics argue more persuasively when we consider fairness
from the needs and desert perspectives on fairness, but uncertainty arises from disputes
over the most appropriate source of rights for determining the treatment of unlawfully
arriving asylum seekers and the existence of a fundamental conceptual clash between
the rights and needs perspectives. As a consequence, the claims of the critics concerning
fairness can only be partially supported.

The assessment of other liberal principles present in the debate generated more clear-cut
conclusions. Chapter Two examined the constraints placed on the individual liberty of
asylum seekers in immigration detention in Australia, with a view to determining
whether DIAC and the Minister have taken care to minimise avoidable infringements of
individual liberty. Given that liberty is the wellspring of the good life in the liberal
tradition, one would expect a government committed to liberal principles to ensure that
policy would not have deleterious consequences for individual liberty, as far as possible
in a detention environment. The Australian government argues that mandatory detention
is intended for administrative purposes and is not intended to punish asylum seekers
who arrive unlawfully by boat. This position is made somewhat uncertain by the
undercurrent of deterrence in the policy. Critics of the policy claim that the constraints
on asylum seekers arriving unlawfully by boat amount to punishment.

It was argued in Chapter Two that sufficient care has not been taken to minimise the
infringement of individual liberty. Whilst a positive connection between detention
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policy and the objectives of the Migration Act exists and the relevant provisions of that
statute can be read to ascribe an administrative intent to the policy, the collective impact
on many detainees of the policy’s constraints and the conditions in the detention
facilities were difficult to construe as anything other than punishment. As regards the
liberal principle of the protection of individual rights, the claims of the critics seem to
be substantiated.

Chapter Three considered the effectiveness of accountability mechanisms related to
detention policy. The importance of an effective accountability regime is heightened by
the severe consequences of detention for many detainees, as discussed in Chapter Two.
An accountable government is one whose power is constrained by rules, has sufficiently
empowered mechanisms to enforce compliance with those rules, and dispenses
information freely and frequently to the people so that they can consent to government
decisions. The Australian government has consistently claimed that mandatory
detention is among the most scrutinised of all government functions, owing to the many
forms of scrutiny to which implementation of the policy is subjected. Those opposed to
the policy have argued that the accountability mechanisms cannot restrain discretionary
uses of power and shape the conduct of public officials.

The principal argument of Chapter Three was that the public’s legitimate expectations
about what to expect from government officials was not satisfied. The framework for
scrutinising the policy lacks robust and effective mechanisms to enforce adherence to
rules or force appropriate information flows to allow Australian citizens to consent to
the decisions made on their behalf. The reasons for deficiencies of accountability are
numerous and complex: a lack of formal discretion to release asylum seekers from
detention; insufficient training for detaining officers in the use and significance of their

163

powers of liberty deprivation; deficiencies in training and lapses in intra-departmental
communication; and inadequate internal review mechanisms. External review
mechanisms certainly contributed to a voluminous flow of information, but they were
found to be unable to enforce their findings. These factors led to the development of an
unquestioning organisational culture at DIAC that was overtly attentive to the wishes of
the Australian government. Again, the claims of the critics can be supported.

Chapter Four analysed the policy against the liberal principle of proportionality, another
power-limiting norm that aims to restrict a government to an approximate range of
measures that do not exceed what is necessary in order to respond to a particular event.
The mandatory detention policy was analysed against two independent criteria, ends and
means proportionality. In order to assist judgements about the appropriateness of
Australia’s use of mandatory detention, comparison was made with policy in the US,
UK and Canada.

It was argued that the Australian detention system could not be seen to meet the
requirements of either ends or means proportionality, despite each system using a
similar rationale for the detention of asylum seekers, spending similar amounts of
money per day per detainee, holding asylum seekers in similar security-conscious
conditions and failing to protect against the prospect of indefinite detention. The
Australian system did not satisfy ends proportionality because it detained asylum
seekers for the highest human and financial cost, relative to the other systems to which
the chapter referred. The human and financial costs incurred by detention policy in
Australia were amplified by the length of time for which people were detained, which
meant that the policy’s burdens arguably outweighed its benefits. Means proportionality
was offended by the Australian system in the sense that it does not systematically offer
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alternatives to detention, instead only offering alternative detention arrangements. These
factors give the mandatory detention policy a disproportionate weighting against
individual liberty and its exercise can thus be properly characterised as excessive. As in
Chapters Two and Three, the claims of the critics in Chapter Four are borne out.

Even though the claims of the critics have, in the main, been substantiated in this thesis,
it is important to acknowledge that the detention of asylum seekers is an exceptionally
demanding area of public policy. The Australian government has to make difficult
decisions in this policy area that have consequences for Australia’s national interest and,
potentially, for the lives of many Australian citizens. It would be derelict in its duty
towards Australian citizens if it did not attach a high value to citizens’ rights and act to
negate threats to their security and wellbeing. It is also true that a handful of asylum
seekers may pose some sort of threat to the Australia community, and detention is a
legitimate instrument for countering this threat.

In addition, complicating factors in this policy area have been identified in the thesis.
For example, owing to the reluctance of their home country to accept their return, some
failed asylum claimants in detention are incredibly difficult to repatriate. Harder still is
the task of finding durable solutions for stateless asylum seekers who have no claim to
remain in Australia and no right of entry to a third safe country. Moreover, some asylum
seekers entering Australia unlawfully are citizens of nations whose institutions of
government do not function properly or have ceased to exist, which obfuscates the
process of identity verification. Delays of this nature can prolong the period of
detention. Furthermore, the situations that spawn asylum seeker movements are
impossible to predict, let alone control from afar. These factors are largely out of the
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Australian government’s control and present intractable difficulties for the Australian
government.

Pursuant to the themes raised in the debate and various accounts of liberal thought
explored in this thesis, the detention of asylum seekers may be rendered consistent with
liberal principles if it is: targeted only at those whose circumstances and threat profile
warrant it; used for the shortest possible time to minimise human costs; and, effectively
monitored to limit the onset of these costs. This thesis has demonstrated that the
mandatory detention policy adopted by the Australian government generally does not
conform to these requirements. Whilst the Australian government is justified in wishing
to control borders, protect the integrity of its migration program and advance the
interests of Australian citizens, it has not sufficiently respected the liberty of asylum
seekers. The government’s blanket approach to detaining asylum seekers does not
answer the need to target only those individuals whose circumstances and threat profile
warrant detention. Further, the design of the regime allows for potentially indefinite
detention and has routinely imposed terms of confinement of two to three years,
sometimes longer, upon individuals to whom it is incorrect to attach criminality.
Moreover, as Chapter Three demonstrated, the detention system has not been effectively
monitored. The excessive human and financial costs generated by the policy and the
lack of alternatives to detention, relative to contemporary international practice, push
Australia’s detention policy beyond what is necessary to achieve the policy’s objectives.
On balance, the criticisms made by opponents of the mandatory detention policy
maintained by the Australian government are supported.
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